[image: image1.png]\\\\AUSTRALIA e

N\\\\N\ ¥/ // /7L
T 777 e

INSSS

DEPARTMENT OF
FAMILY AND
COMMUNITY
SERVICES



 THE SECRETARY


Box 7788

Canberra Mail Centre

ACT 2610

Telephone:
(02) 6244 6400

Fax:(02) 6244 7983

david.rosalky@facs.gov.au

2.

3.


Ms Helen Donaldson

Secretary

Australian Senate

Finance and Public Administration References Committee

Australian Senate

Parliament House

CANBERRA  ACT 2600

Dear Ms Donaldson

The following information is provided in response to your letter of 17 May 2000 to the Department of Family and Community Services (FaCS) inviting a submission addressing Senator Murray’s Notice of Motion 489.  It is noted that the intention of the Motion is to allow for greater accountability of departments and agencies in relation to contracts arranged, by making publicly available a greater level of information regarding those contracts and any confidentiality obligations associated with them.  This department is able to meet the spirit of the Motion.

Existing FaCS agreements all have the usual confidentiality provisions.  However, release of documentation is available on request at any time to the Auditor-General and the Senate.  Where the Senate is concerned, and the other contracting party does not agree to release, the Department would always attempt to meet the Senate's request but would generally ask that the material be received on a confidential basis.

In principle, there would be nothing to prevent future agreements including a provision that the contract is subject to release to the Senate upon the Senate's request.  Of course, this might have implications in terms of whether potential contractors might choose not to contract with FaCS, given that they might have concerns as to whether this could adversely affect their business interests.  As a result, this could affect the scope and size of the contracting "pool" available to FaCS and the cost at which products, services etc could be obtained.

With regard to the Motion our specific comments are as follows:  

1.
Proposal that each Department put an indexed list of all contracts arranged every 6 months on its web site

· FaCS currently collects information about contracts in a form that would allow this to be done.


· FaCS is in the process of designing and implementing a central Contracts Register that will capture and report information on all of its contracts.  The system will be allied to the department’s financial management information system (FMIS).


· It is not possible due to the logistics of the exercise to estimate the additional cost of implementing the proposed system.  A significant proportion of the cost could be expected to be in preparing and maintaining the contract in a format suitable for publication on the web site.  This would include technical costs associated with hardware, software, design and implementation.


· There would be some resource and financial cost implications for departments.
If Departments were to publish details of contracts on their web sites that are already currently published via the GAPS Gazette web publishing system.

· DoFA and OGO advised the Committee of the GAPS Gazette web publishing system and its shortcoming from the perspective of the Motion.  However it may be possible to improve the utility of the GAPS system rather than implementing another reporting system.



2.
The level of detail proposed to be included in the published information ie all live contracts over $10,000 entered into, or current during the period; the name of the contractor and the matters covered by the contract; and whether any provisions of the contract are confidential between the parties, and the reason for such confidentiality.

· The current Gazettal requirements (ie the publication of the name of the contractor or a brief description of the contract) can continue to be met for all standard and non-standard agreements.

· There is no reporting of any aspect of confidentiality of the contract arrangements on the current Gazette system.  A yes/no indicator of confidentiality incorporated into the current GAPS system may be an option to be considered.

3.
Proposal that the Auditor-General give a report to the Senate, within 6 months of a confidential contract being notified, as to the appropriateness of the classification.


In principle the proposal presents no problems for the department, apart from the logistics which may arise depending on how this is implemented.  Automatic referral will still involve some process issues for each department.   

In conclusion, the Department can and will continue to meet the spirit of the Motion, subject to the following reservations:

· about the public release of either an entire executed contract or confidential aspects of an existing contract on legal grounds.  The Department is concerned that we may in certain circumstances be legally exposed if we provide disclosure in the public domain.  Release of contractual information must be agreed between the parties to the contract.  The Commonwealth cannot take a unilateral position, as the views and sensitivities of the contractor are of equal status.
· the detailed publication of all executed FaCS contracts on our web site. This is based on concerns that there may be substantial risk of an infringement of confidentiality. 

If a summary of the transaction is published it is most likely any confidential information will not be released, but if a complete copy of the document were to be published, the department would have to be satisfied in each case that there is no such information.  This is a matter to be considered in each case, unless all contractor specific detail is removed.

· the duplication of effort and cost in maintaining two separate systems detailing the same information [ie the GAPS and departmental websites].

Yours sincerely,

(Dr) David Rosalky

