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Chapter 4
Possible alternatives to Senator Murray’s motion

A number of agencies commented on the level of duplication with existing reporting requirements that the Murray motion presented. In this chapter, the committee considers the Gazette Publishing System (GaPS) and annual reports, and whether they might present viable alternatives to the Murray motion. The committee also considers the option of the mandatory publication of contracts. 

Additions to GaPS

As outlined in Chapter 2, Commonwealth agencies covered by the FMA Act are required to gazette contracts they enter into, to a value of $2,000 or more, in the Commonwealth Purchasing and Disposals Gazette, a paper version of which existed from 1985. Notification in the Gazette is now by means of the electronic Gazette Publishing System, GaPS. GaPS has been operative since December 1999. Gazettal must be arranged within six weeks of entering into the contracts.

There are exemptions from reporting: if a chief executive decides that details of a contract or standing offer are exempt matters under the FOI Act, he or she may direct in writing that the details are not to be notified in the Gazette.
 Grounds for exemption include national security, for example. It is unclear to the committee how extensively exemptions are claimed or what capacity there is to ascertain whether the exemptions are appropriate. The practitioners who spoke to the committee indicated that non-gazettal was very rare. In the case of the Department of Foreign Affairs (DFAT), it was suggested that there might be one or two in areas related to security; in the case of AusAID, the committee was told that details of contracts with external advisers for the assessment of tender bids would not be published. In addition, DFAT indicated that contracts arranged at overseas missions were not gazetted.

Details currently published in fourteen mandatory fields include:

· ministerial portfolio, department or agency, division or group, branch or office and postcode of branch or office;

· description of the goods or services sufficient to identify the nature and quantity of the procurement;

· purchase order number, total estimated liability and date (for contracts);

· supplier details;

· contact officer details; and

· Australian and New Zealand Standard Commodity Classification (ANZSCC) for the goods or services procured.

In addition there are non-mandatory fields, covering the authorising officer, date of authorisation, supplier ACN and postal address and agency reference number.
To a large extent, the published information is picked up automatically from agencies’ financial management systems and provided automatically to the GaPS web site. 

GaPS is readily searchable, by agency, commodity classification, contract value, supplier name and contract or Gazette date. Files can also be downloaded for unlimited searching.

Information is not currently provided to GaPS relating to confidentiality clauses in contracts. It was suggested to the committee that to avoid duplication of published information, it might be appropriate to consider the addition of other required fields in GaPS rather than to require separate lists to be maintained on agencies’ web sites. OGO representatives indicated that GaPS had been set up with the ability to add extra fields, so that in technological terms, refinements to the system to encompass the information required by the Murray motion would be possible. 

As Mr Allan of OGO pointed out, however, the technology is only one part of the equation. Business processes in agencies would need to be altered to accommodate changed reporting requirements then GaPS itself would need to go through a validating and testing process to handle the new data. He suggested that, were the changes to be implemented, he would prefer to see a pilot program, offline, before implementation.

At the request of the committee, the ANAO made a brief review of the information available through GaPS. That review highlighted a problem which the committee itself had noted in its examination, that the mandatory field for ‘description of content’ was, in the cautious expression of the ANAO, ‘not completed in such a way as to be very informative’.
 

The review confirmed other features of GaPS which appeared strange to the committee. No contract expiry date is required; no indication of whether the contract has been discontinued; nor whether the contract continues across financial years. As Mr Allan pointed out, however, contracts have slippages and different milestone requirements. One-off reporting at the time of the letting of a contract could be handled technically. He stressed that if the tracking of contracts was required, it would require extra effort and extra fields, and extra work on the process definition, the scoping and then the implementation requirements. 

Just as the committee had difficulty eliciting possible costs of compliance with the Murray motion, no ballpark figure was provided for the costs of altering GaPS to accommodate Senator Murray’s concerns. In part, this is because there would be different costing regimes for separate fields to handle a tick box for the existence of confidentiality provisions and a text box citing the justification for those provisions on the one hand, and for the more problematic contract completion provisions on the other. The committee notes the comment from the ANAO, ‘On the basis of evidence given to the committee and on our review, it is clear enough that GaPS functionality and reporting could be enhanced’.
 If an augmented GaPS were to be preferred to a stand-alone Senate order, the timing of its implementation would need to be considered. Given that there will almost certainly be amendments to GaPS in the foreseeable future, it might be a less costly option to defer the introduction of additional confidentiality reporting requirements until such time as other changes are made.

The major drawback advanced regarding the augmentation of GaPS in place of the Murray motion is that a decision by government to agree to the changes could always be rescinded at some future date.

Additions to annual reporting requirements

Another option suggested as a possible alternative to the Murray motion was the augmentation of the requirement to report on contracts in annual reports. The requirement for the 1999-2000 year, as outlined in Chapter 2, involves a summary statement in relation to competitive tendering and contracting undertaken during the year. The requirements suggest that ‘the statement refer to the total value and period of each contract let in excess of $100,000, the nature of the activity, and the outcome of CTC, including any net savings’. 

As this is the first year in which this specific requirement will operate, it is not possible to comment on how well the requirement will be met. It appears to the committee that the requirement will present many of the same operational difficulties as have been claimed for the Murray motion. In particular, as a new requirement, financial management systems will need to be amended to enable agencies to handle the requirement automatically, although it is unclear to the committee how such systems would be able to determine the ‘outcome’ of the CTC. The ‘period of each contract’ will raise definitional problems, however the higher reporting threshold should ensure that only fairly significant contracts are reported on. 

Nevertheless, as a mandatory reporting requirement for FMA Act agencies, it should be possible to extend the requirement to cover Senator Murray’s confidentiality information, were the government disposed to do so, at not excessive additional cost in financial or staffing resource terms as it is probable that many agencies will not yet have adapted their financial management systems to track this information. 

The obvious major disadvantage to using annual reports for this kind of disclosure is that it might be sixteen months from the letting of a contract to the reporting on it, at which stage any subsequent parliamentary or Auditor-General examination might be irrelevant. Also, annual reporting requirements are revised periodically and there would be no guarantee any requirement to report on contracts remained in force. 

Publication of all contracts

The simplest means of avoiding the difficulties potentially associated with the Murray motion would be for all government contracts to be published. This could be effected by publication on web sites or by an in principle decision to release contracts sought under FOI. Such clauses and conditions as were deemed confidential could be omitted, with a phrase explaining each omission and the grounds on which the omission was made. 

Such a practice would have a great deal to commend it. It would provide a degree of transparency that is currently lacking in government contracting practices and yet would provide reasonable protection for trade secrets and intellectual property. In conjunction with the information available via GaPS, it would alert parliamentarians to contracts with excessive numbers of secrecy provisions, which could then be investigated.

And such a practice would not be revolutionary. As the committee noted in its previous report on contracting, some jurisdictions publish contracts in their totality once they are signed, most Australian states are moving towards more openness in contracting, and there is considerable support for such a development in the federal jurisdiction. It could be asserted that the publication of contracts is becoming ‘world’s best practice’ in jurisdictions which value openness in government. 

If one were to be totally pragmatic about this, it is clear that governments do not have a good track record in keeping sensitive information confidential, so continued efforts at attempting to do so could be viewed as self-defeating. As Tony Harris, a former NSW Auditor-General, pointed out to the committee in its previous inquiry, major contracts have hundreds of contract lawyers and business advisers involved in them and the capacity to keep provisions secret is highly doubtful.
 

An argument against the publication of contracts, however, and one which the committee does not take lightly, is that, were publication to be mandated, there would be a risk that the amount and accuracy of information documented in them would diminish.

Other preventative measures

In evidence to the committee, representatives of the Australian National Audit Office suggested that, rather than recommending the adoption of a ‘detective’ approach such as the Murray motion, the committee might do well to consider preventative measures. They suggested that the focus should be on requiring agencies to consider more closely decisions about the need for confidentiality clauses in contracts and to limit their overuse.
 The committee takes the view that no public sector agency could be unaware of the views of parliamentary committees and individual parliamentarians as expressed over many years on this point. The lead must come from government and in the first instance, the committee would like to see the Procurement Guideline principles revamped to discourage agencies from the ‘automatic’ use of unnecessary confidentiality clauses.

In its submission to the committee, the Department of the Prime Minister and Cabinet proffered a suggestion as to how it could help by including advice on these issues in the proposed revised guidelines for the official conduct of public servants, in relation to contact with the Parliament.
 The committee warmly welcomes this offer.

The Clerk of the Senate advanced the view that the existence of the Murray motion or an amended version of it would, if passed, itself have a preventative effect on the overuse of confidentiality provisions in contracts.
 The committee suspects that this would only be the case if more confidential claims were audited. 

The committee was heartened by the comment from the Royal Australian Mint that it ‘would generally seek to avoid circumstances necessitating contract provisions that require the parties to maintain confidentiality’.
 Other agencies provided examples of standard clauses used in their contracts, which enable the contracting agency to disclose the terms of the contract to the Auditor-General or a parliamentary committee if required.
 It is unclear to the committee how widespread this practice is. 
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