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Chapter 3
The practical application of Senator Murray’s motion 

Introduction

At the committee’s public hearing on this matter, Senator Murray stated:

one of my purposes in putting this motion forward for consideration is that there should be a knowledge of what contracts are let, a summary of what provisions there are ... and a summary of whether there are commercial-in-confidence or confidential provisions generally in these contracts so that the parliament could say, ‘We are not satisfied with that being so and we would like to look at that contract.’
 

Senator Murray’s motion was driven by what he perceived to be Parliament’s frustration with insufficient accountability associated with government contracting and by a belief that ‘commercial-in-confidence is used excessively and litters contracts unnecessarily’.
 He cited, as an example of lack of transparency in general, the experience of the Department of Defence which, on reviewing its file lists for publication in accordance with Senator Harradine’s motion, reduced the number of them classified as ‘secret’ by a massive amount. 

In this chapter, the committee considers the practicalities associated with the implementation of Senator Murray’s motion, if the Senate were to agree to it.

Definitional issues

A number of witnesses raised with the committee definitional problems in the motion as it stands. They included the definition of ‘agency’, ‘contract’, ‘fully performed’, and provisions regarded as confidential.

Agency

As the committee has found in its monitoring of compliance with the indexed lists of files order, even wording as apparently straightforward as ‘agency’ can present difficulties in interpretation. Should it include non-budget dependent bodies such as the statutory marketing bodies in Agriculture, Fisheries and Forestry – Australia? Should there be total exclusion of any bodies on security grounds? Should GBEs and government companies be included or excluded? Do we need to distinguish between wholly owned government companies and others? Does the motion require ministers to list contracts by ‘agency’, however defined, or can he or she present an undifferentiated list aross the portfolio? Or should the order be limited to a prescribed list of agencies, such as those covered in the relevant schedules to the FMA Act and/or the CAC Act?

Contract

Of far more significance is what is meant by a contract, for the purposes of the motion. For example, the Australian Bureau of Statistics (ABS) explained the common business practice of negotiating a deed of arrangement and then issuing individual purchase orders under that deed as the need arises. It questioned whether the reporting requirement would encompass the purchase orders, deeds or both.
 

The Department of Immigration and Multicultural Affairs (DIMA) outlined its wide range of contractual arrangements: contracts for goods and services; consultancy arrangements; grants; standing offers; memoranda of understanding with other Commonwealth agencies; and contracts for the provision of labour services with employment agencies, individuals and AWAs. DIMA suggested that labour service contracts should be excluded from the broad definition of ‘government contracts’ for the purposes of the motion, due to the significant administrative and resource implications in tracking and reporting them and also because of the personal nature of the information contained.

Another agency to question whether the motion was intended to apply to grants was the Department of Industry, Science and Resources (DISR), which indicated it had hundreds of current grant agreements and that, if the motion were to apply to them, the department would need to redeploy scarce resources to compile and maintain the list.
 

If the motion goes ahead, the committee stresses that a clear delineation of what ‘contracts’ are to be included will be required.

Matters covered

It is unclear from the motion as it stands how detailed the ‘matters covered by each such contract’ should be. Would a brief description, such as ‘provision of IT services’ suffice? Dr Seddon, a specialist in contract law at the Australian National University, outlined other options: definitions, interpretation, entire agreement clause, variation clause, contractor’s obligations, Commonwealth obligations, indemnities, choice of law clause, et cetera; or a more ambitious interpretation entirely, namely a disclosure of a summary of the clauses of the contract. He cautioned, however, that if the latter option were envisaged, a considerable amount of work and skill would be required to do the job properly.
 

Fully performed

A number of witnesses indicated that contracts were often not completed at the time envisaged at their signing. AusAID, for example, indicated that aid project contracts were often amended to an extended time frame and that it would be a complex process for them to check again and again for reporting purposes as to whether particular contracts had been extended. 

Determining confidentiality 

While a specific provision requiring the parties to the contract to maintain confidentiality would be easy to identify, ‘whether any provisions of the contract are regarded as confidential’ presents more problems. As Mr Noonan from DISR pointed out, 

If I were applying that resolution, I would regard it as incumbent on me to write to every supplier and ask, ‘Do you regard any provisions of this contract as confidential?’ I would guess I would get a very high percentage of affirmative responses, and then I would have to examine each one of those to see whether I thought that claim was a reasonable one or not.

Mr Goldstein of Centrelink added that even for new contracts, the negotiation phase would be extended quite substantially as you tried to work out what was confidential and what was not and it could make closure on a contract quite difficult.
 DOFA indicated that the majority of contracts had provisions regarding disclosure and it was not a question of one side determining whether provisions were to be regarded as confidential: the parties to the contract would need to consult and, where necessary, seek business and legal advice for potentially every clause, every six months. Given the size of some contracts, and the number of them, this would impose a considerable cost burden.

The number and size of contracts involved

Any assessment of the practicality of Senator Murray’s motion must take into consideration the number of contracts potentially involved, and their size. Dr Wright of DOFA indicated that, based on the Purchasing and Disposals Gazette which records Commonwealth contracts valued at $2000 or more, there were over 111,000 contracts, of which 42,000 came over the $10,000 threshold. She clarified that, because contracts are generally for longer than one year, an approximation at any one point in time would be that 100,000 contracts would be covered by the motion.
 

Individual agency estimates of the numbers of ‘contracts’, however defined, varied widely. Amongst the estimates provided to the committee were the following: Department of Foreign Affairs and Trade, 175 (a figure which included head agreements but excluded overseas property leases, et cetera);
 Industry, Science and Resources, 1,971 of a value of $2,000 or greater;
 Centrelink, nearly 1,500 over $10,000; the Department of Transport and Regional Services, 220 to the value of $10,000 or more in 1998-99; AusAID, over 1200 contracts current at any one time; the Education, Training and Youth Affairs portfolio, approximately 15,000 contracts under one funding program alone, and approximately 300 active outsourced program delivery general service contracts, plus employment contracts and contracts for the supply of goods.

In addition, many contracts are immensely detailed. The ANAO advised the committee that while the terms and conditions of the larger procurement contracts range from about 50 to 75 pages, the detailed specifications supplied as annexes could reach, in old terms, 200 A4 ring binders. Often specific confidentiality provisions applied to the technical specifications.

The proposed $10,000 threshold
Most witnesses and submittors suggested that the $10,000 threshold proposed in the Murray motion was too low
 and that, as the ABS suggested, reporting at that level would possibly diminish the functionality of the exercise as many relatively minor transactions would come within scope.
 DISR suggested that, if the motion were directed at the contracting out of government services rather than ordinary supplier contracts for the provision of cleaning services, stationery or freight, a threshold of $1,000,000 might be more appropriate.
 

The view of Mr McPhee of the ANAO was that: 

$10,000 is probably on the very low side ... I would have thought that you would be looking at much more substantial contractual arrangements because otherwise you will get a lot of contracts which may be confidential only because of pricing elements ... If the proposal were to go forward, I would be looking at a fairly substantial increase in the threshold.

The retrospectivity issue

A number of the larger agencies pointed out that they had no centralised contracting unit. Rather, contract management was devolved to the relevant work area. Any retrospective change to reporting requirements would thus incur substantial administrative cost. In the circumstances, it was suggested by the Immigration and Multicultural Affairs portfolio that if clause 2(c) of the motion were to be implemented, it should be done prospectively. That portfolio also raised the question of how the Auditor-General would form his view as to the appropriateness of the confidentiality reasons given. It suggested that any such assessment be based on a clear set of guidelines and those guidelines should be known by the contracting entities in advance of their entering into an arrangement.
 This would imply that the motion specify a future start-up date. 

The six-monthly tabling 

A number of witnesses drew attention to the fact that an assessment of confidentiality would vary over time. Dr Wright of DOFA pointed out that what constituted a trade secret or intellectual property at a given point in time might not do so three months later. Therefore contracts would need to be assessed not only once but potentially many many times each, for every six-month tabling. The currency of contracts also presented a problem for regular reporting. Amongst others, AusAID indicated that it would be in a position of having to reassess the same contract many times, as by the very nature of overseas development work, contracts were often extended and time frames varied.
 

Given that the requirement to report details of contracts through GaPS is within six weeks, a requirement to report in a different format on a six-monthly basis would present an administrative inconvenience which could perhaps be avoided.

Technological issues

No technological issues were raised with the committee as impeding the implementation of the motion. The committee is aware that those government agencies without web sites are currently developing them to meet the government requirement that every federal agency be in a position to deliver services electronically by 2001. Implementation would come at a cost, however, as financial management systems would need to be adapted to allow the process to be automated. 

The costs of implementing the motion

All agencies which participated in the committee’s inquiry indicated that they would face additional costs, were the motion to go ahead. Not surprisingly, they found it difficult to quantify those costs. Only one agency, the Royal Australian Mint, indicated that its administrative costs in complying with the motion would be ‘minor’.
 The ABS noted that it would be a significant administrative burden to extract the information manually, until such time as resources could be redirected to put system modifications in place.
 

DOFA believed the motion was likely to involve ‘substantial’ and ‘significant’ costs to both agencies and suppliers and those costs would include the following items: legal and business advice to agencies, repeated every time the contract was changed or renewed; review of confidentiality provisions; changes to financial management systems; enhancement of agency web sites to accommodate the publishing, indexing and sorting of contract information.
 It estimated the costs to DOFA of the proposed motion to be $10 million this financial year and that applying this estimate across the Commonwealth would result in annual costs in excess of $200 million per annum.
 The committee is highly sceptical of this estimate, given that the estimates provided by other agencies, based on a $10,000 threshold, ranged from DFAT’s $80,000 to Centrelink’s $288,467.
 
The committee notes that when the Administrative Review Council reported on the contracting out of government services in 1998, it recommended against a separate information access regime for contracts, on the basis that it might ‘impose costs on agencies which are not warranted by the use that is likely to be made of such a regime’.
 No putative costs were cited, however. And what needs to be considered in the equation is the intangible ‘benefit’ of openness and transparency, along with the costs of maintaining secrecy. 

The role of the Auditor-General

Senator Murray’s motion envisages that the Auditor-General report to Parliament every six months on whether the confidentiality claims, as disclosed on each agency’s web site list of contracts, are appropriate. Given the evidence from DOFA, with its experience gained from its Competitive Tendering and Contracting Group, the majority of contracts contain clauses which, if not precisely ‘confidentiality’ clauses, are clauses which require certain processes to be undertaken before information is disclosed, and therefore, most contracts would be flagged to indicate that they contained commercial-in-confidence provisions. Potentially, therefore, the Auditor-General could have 100,000 contracts to consider every six months. Clearly, this would be a task beyond the present capacity of the ANAO to carry out. 

In the committee’s public hearing, representatives of the ANAO addressed the practicalities of the motion as it would impinge on them. The Deputy Auditor-General, Ian McPhee, suggested audit approaches which in his view would be more cost-effective than six-monthly audit reports on confidentiality provisions: reviewing confidentiality provisions in the course of regular performance audits, for example; or programming a particular audit which might look closely at an agency or multi-agency use of confidentiality provisions.
 He pointed out that Senator Murray’s motion was essentially a detective mechanism and that the ANAO would prefer to see an emphasis on preventative measures, with agencies being required to focus on their decisions about confidentiality in the first place. 

Other agencies remained unclear over the precise role proposed for the Auditor-General by the motion. The Immigration and Multicultural Affairs submission suggested that if the intention was that the Auditor-General arbitrate on the release of information, it would cause difficulties. It cited the Commonwealth Procurement Guidelines which direct that persons undertaking procurement should ensure that the confidentiality of commercially sensitive information is maintained and indicated it would not support any overriding of pre-existing confidentiality provisions in its contracts.
 

Would more contractual openness deter potential suppliers?

The usual assertion, when the topic of more openness in government contractual arrangements is raised, is that it would deter potential suppliers from bidding for government business. In the Australian context, this can only be speculated upon. The committee notes, however, that the transparency accorded to contractual arrangements in other jurisdictions does not appear to have had that effect. 

In its submission to the committee DOFA stated, ‘Imposing additional reporting requirements may discourage some suppliers, particularly small and medium enterprises, from participating in the Government market.’
 During the committee’s public hearing Dr Wright expanded on this position, suggesting that the impost of regular additional legal and business advice costs on suppliers at the small end of the market could discourage them from bidding for government business, given their narrow margins. No evidence was presented to confirm this. 

The comments of Mr McPhee of the ANAO accord with the committee’s subjective view of the matter:

My discussions ... with the private sector suggest that they are not as concerned about confidentiality as sometimes is made out and I think there is something in the fact that the public sector has a bit of a history of putting ‘commercial-in-confidence’ on contracts because it is probably something we have tended to do.
 

The committee accepts that many private sector firms operate in highly competitive environments and will need to protect their competitive position, if doing business with the government is to be worth their while. As the Auditor-General counselled, ‘Adopting a “take it or leave it” approach may simply mean that we might be left with less competition and worse outcomes.’
 

The parallel with the indexed lists of files procedure

Senator Murray’s motion parallels that of Senator Harradine, relating initially to the tabling in the Senate of indexed government agency file lists and now amended to the tabling in the Senate of letters stating that agencies had placed their file lists on the Internet. 

The committee has reported three times on aspects of the motion, now Continuing Order of the Senate no. 6. In its most recent report, it indicated it would monitor compliance with the motion and, if necessary, report to the Senate on its findings. For a variety of reasons, it has proved more difficult than expected to conduct that monitoring task and the findings reported here should be regarded as preliminary and not definitive. 

Timeliness

A modest failing in compliance with the order has been in terms of timeliness, and specifically, timeliness in the tabling of letters of compliance. The order reads:

There be laid on the table, by each minister in the Senate, in respect of each department or agency administered by that minister, or by a minister in the House of Representatives represented by that minister, by not later than the tenth day of the spring and autumn sittings, a letter of advice that an indexed list of the titles of all relevant files, including new parts of existing files, created in the preceding six months commencing on 1 January and on 1 July, respectively, has been placed on the Internet.
 

For the most recent period, letters of advice were tabled by the due date (15 March 2000) by 13 ministers, indicating compliance with the order in respect of either the portfolio or particular agencies therein. Two letters of advice from Senator Alston in respect of the Communications, Information Technology and the Arts portfolio were tabled separately, the first in respect of the department was tabled on 16 March (that is, one day late) and the second was not tabled until the next available sitting day, as was the letter dated 14 March from Minister Wooldridge in respect of the Health and Aged Care portfolio. A timely letter from the Minister of Defence was tabled, indicating an inability to meet the requirements of the order and the reasons why, and promising to indicate compliance by a specified date. He subsequently provided a letter for tabling somewhat later than promised, indicating compliance with the order. 

The Attorney-General’s portfolio indicated compliance with the order in a letter dated 17 May; compliance by Centrelink was advised on 4 April, the portfolio minister having previously advised that it would be late. No correspondence has been received from the Minister for Veterans’ Affairs relating to files for the period 1 July 1999 and 31 December 1999; the committee notes that for the period July-December 1998, the Department of Veterans’ Affairs did not comply until 9 August 1999. Nor does it appear that the Department of Foreign Affairs and Trade has provided a letter indicating compliance, although the files lists are available, and other agencies within the portfolio have provided compliance letters.
It is unclear in some cases what proportion of agencies, or even which agencies, were covered by the compliance letters tabled. The committee commends the following for timely tabling of compliance letters and for complete and helpful listings of the agencies covered in the compliance statements:

· Agriculture, Fisheries and Forestry – Australia portfolio;

· Employment, Workplace Relations and Small Business portfolio;

· Environment and Heritage portfolio;

· Finance and Administration portfolio; and

· Treasury portfolio.

The committee accepts that portfolio agencies may, for a variety of reasons, operate in a coordinated way or relatively independently. It would nevertheless be helpful, from the committee’s viewpoint, if all letters of compliance followed the lead of the above-named portfolios and spelt out clearly whether a portfolio response was being provided and if so, which agencies were covered in the response and which, if any, were being provided separately, had a nil response, or had been unavoidably delayed and would be provided by a given date. 

On this occasion, the committee did not check that file lists had been loaded on the Internet by the date compliance letters were tabled. Its monitoring took place at a later stage and, as indicated below, certain problems emerged, the most serious being that it was not always possible to tell which agencies were covered by the lists provided, nor to which period they related. An indication that the list contains ‘all files created in the central office’ does not help the committee or others to know which portfolio agencies might be so covered.

Access to the file lists

While most of the file lists were able to be found on the Internet without difficulty, a few presented unnecessary challenges at the time of the committee’s checking. The Australia Council files could only be found using the URL provided in the tabling letter and not directly from the home page. The URL provided for the National Archives of Australia file lists in the tabling letter was inoperable. One agency provided, as its URL, ‘under “Publications” or “What’s New”’ but was nevertheless found successfully.

Content 

The order allows for the exclusion from the lists of certain categories of files, including case related files, and files relating to staff or personnel matters or to the internal administration of the agency. File titles may exclude any part which would disclose commercially confidential, identifiably personal or national security matters.

From the titles disclosed, the committee cannot reach a firm decision on how well the order is being complied with. This would require an audit of all files and an independent assessment of whether the exclusions were justified. The committee’s scrutiny did disclose a few curious interpretations of the meaning of ‘identifiably personal’ in the context of the order: for example, the Department of the Prime Minister and Cabinet chose to exclude the names of recipients of state funerals. 

Some lists did not clearly indicate the period they covered, or covered a non-standard period. AFFA, for example, had unhelpful labels such as ‘list-old B’ or ‘list new’. The Wheat Export Authority stated on its web site that it could not comply with the order because its files ‘contain commercial-in-confidence sensitivities’ – apparently a misunderstanding of the order, which requires file titles only and allows for exclusions on such grounds. 

Overall compliance 

Overall compliance with the order cannot be reliably assessed, in part because the tabled letters and the Internet lists do not always specify which agencies are covered or whether there are legitimate nil entries. And in both timeliness and content terms, compliance is far from perfect. As the committee has pointed out previously, non-compliance with a lawful order of the Senate is a contempt of the Senate. It would be open to the Senate to refuse to deal with a given minister’s legislation, for continued flouting of the order. The committee gives notice that it will step up its surveillance of compliance with the order and will, in the first instance, write to any minister who fails to table the required information by the next required date, namely 12 September 2000, to request an explanation for his failure to comply with the order. The committee will review what further steps it will take following an assessment of the initial level of compliance.
Agencies’ experiences with the order

From the evidence presented to the committee, many agencies appear to experience massive compliance costs in meeting the requirements of the order and to have a jaundiced view as to its effectiveness in helping users to target FOI requests. The ABS believed it to be ‘a resource intensive exercise with little benefit accruing to the ABS internally’;
 the Treasury found compliance with the order onerous, with the process taking up to ten weeks and involving substantial departmental resources as well as resources from the ministers’ offices for clearance;
 the Department of the Prime Minister and Cabinet found compliance ‘a time consuming and resource intensive exercise’ taking 40 working days each year.
 

Immigration and Multicultural Affairs described its procedures in complying with the order as follows:

the process is commenced two months prior to the tabling date and involves a search of records to identify relevant files relating to policy advising functions and development of legislation and other matters of public administration. Relevant files are reformatted and circulated to all relevant staff for comment. The final report is cleared by the Secretary and the Minister prior to tabling and upload.
 

DIMA could see only limited apparent benefits to the exercise, indicating that there had been no formal requests for files from outside parties. DOFA estimated that its cost of complying with the order was $100,000 ‘which includes manually checking, compiling and annotating lists of file titles to ensure the file titles can be disclosed’ and that the information on the web site received about 15 ‘hits’ per month.
 The committee notes that for the period 1 July-31 December 1999, the DOFA web site listed 1,385 file titles.

The committee was pleased to learn that a number of agencies were putting in place, or had already, records management systems which handled the requirement automatically. The Department of Transport and Regional Services found it was able to meet the Senate requirement ‘without significant reallocation of resources’
 while the Department of Industry, Science and Resources estimated that, through automation, the resource requirement was now ‘about five person days per year’.
 The latter department commented, however, that it had not received any feedback on the usefulness of its electronically accessible indexed list of files. 

In passing the Harradine motion, the Senate had no intention of imposing a major cost burden on Commonwealth agencies in perpetuity. The committee commends those agencies which have sensibly automated their procedures to produce the required lists and exhorts others to follow their lead.

No agency seems to have recognised the inherent value of the motion as an example of transparency and accountability in government operations. As the Clerk of the Senate pointed out,

The requirement for information to be published is a safeguard against malfeasance. As with all safeguards, you cannot measure the effectiveness of the safeguard by attempting to measure how much the information is used ... I would caution against any attempt to say, ‘Because we do not have a terribly large number of people looking up this list on the Internet and so on, the safeguard is useless.’ That is the way in which safeguards operate.

Lessons for the future 

From its Harradine motion monitoring exercise, the committee has become aware of the need for absolute clarity in the wording of Senate orders, a factor which has shaped its conclusions in Chapter 5 in relation to the Murray motion. It also appreciates that, without a monitoring exercise, the value of the order would be diminished.
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