24 March 2005

Committee Secretary

Senate Foreign Affairs, Defence and Trade Committee
Department of the Senate

Parliament House

Canberra ACT 2600

Austraia

Dear Committee Secretary,

re: Submission to the Senate Foreign Affairs, Defence and Trade Committee
Inquiry into Australia’srelationship with China

Australia Tibet Council welcomes the opportunity to provide information to the
Senate' s Foreign Affairs, Defence and Trade Committee sinquiry into Australia’'s
relationship with China. We note that the Senate previously held an inquiry into
Australia srelationship with Chinain 1992.

This submission addresses in particular the following Terms of Reference:

(b) Australia s palitical relationship with Chinawith particular reference to:
ii. Opportunities for strengthening the deepening political, social and cultural
links between Australia and Ching;
iii. Political, socia and cultural considerations that could impede the
development of strong and mutually beneficial relationships between Australia
and Ching;

We limit this submission to analysis of the Bilateral Human Rights Dialogue between
the two countries — the main mechanism Australia uses to engage with Chinaon
human rightsissues. This submission consists of the original submission and a
supplementary submission we made last year to the Inquiry by Federal Parliament’s
Human Rights Sub-Committee, of the Joint Standing Committee on Foreign Affairs,
Defence and Trade. Senators would be aware that this inquiry was terminated when
Parliament was dissolved to make way for the Federal election last year.

We are aware that the results of the Joint Feasibility Study into an Australia-China
Free Trade Agreement are yet to be made public. We anticipate making a further
submission to this Inquiry after the results of the Joint Feasibility Study are released.

In the event that the Committee decides to conduct hearings in the course of this
Inquiry, ATC would welcome an invitation in due course by the Committee for one or
more Tibetan former political prisonersto give evidence in person.

Yours sincerely,

Paul Bourke
Executive Officer
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This supplementary submission addresses the Human Rights Technical Cooperation
(HRTC) component of the Bilateral Human Rights Dial ogue between Australia and
China. It comprises one newly published study by Sophia Woodman of the Centre for
for Comparative and Public Law at the University of Hong Kong on human rights
cooperation components of a number of countries’ bilateral human rights dialogues
with China. Also included is a section of aforthcoming paper that reviews the
Australian HRTC specifically. Committee members may be aware that very little
study has been done into the effectiveness of human rights cooperation programs tied
to bilateral human rights dialogues with China. As such these two studies are most
useful.
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Bilateral Aid To Improve Human Rights

Donors need to adopt a more coherent and thoughtful strategy

Sophia Woodman
In China Perspectives no. 51, January - February 2004, p. 28

Aid to legal projectsin Chinaaimed, in the eyes of the donors, at improving human
rights conditions on the ground there have become a centrepiece of the policy of many
Western countries towards China s human rights situation since the late 1990s (1).
These projects are part of a package of bilateral “dialogue and co-operation” that
replaced the more critical multilateral approaches focused on the annual effort to pass
resolutions at the annual sessions of the UN Commission on Human Rights that had
been the principal vehicle for Western states' concerns about continuing human rights
violationsin Chinain the early to mid 1990s (2).

The alternative approach taken up combined regular “dialogues’ in which human
rights were discussed, mostly between diplomats behind closed doors, but also
sometimes including accompanying seminars bringing together “experts’ from both
sides, and Western-funded “ co-operation” programmes in China to address human
rights concerns through a variety of projects. The most common focus of these
projects has been law and legal reform, as both China and its partners chose this as an
acceptably neutral entry point for their co-operation.

This article examines the strategy behind programmes of bilateral aid directed to legal
reform and law-related projects (3) in China of nine countries: Australia, Canada,
Denmark, France, Germany, the Netherlands, Norway, Sweden and the United
Kingdom (UK); and one regional institution, the European Union (EU).

The choice of countries has been determined by two main criteria: programmes are
part of a*human rights dialogue and co-operation” package that has been underway in
most cases for five or more years (4), and a substantial programme of aid to legal
projects has been established during this period which is more or less explicitly linked
to the human rights dialogues, and thus to achieving human rights objectives (5).
Information on these programmes has been collected from a variety of sources,
including documentation provided by governments and implementing agencies (6)
and interviews with staff of the implementing agencies and with representatives of
donors (7).

Although it has made a substantial commitment to funding “rule of law” programmes
in China, in part as away to address human rights concerns, the United Statesis not
included in this study asit has not really adopted the “ dialogue and co-operation”
approach, since a corollary of thisis eschewing more critical action on China s human
rights situation, particularly the sponsoring of censure resolutions at the UN
Commission on Human Rights, and the US-China dialogue on human rights has been
more off than on over the last few years. In addition, there has already been
significant examination by scholars of US-funded legal programmesin China(8),
while, to my knowledge, almost nothing has been written in English on the
programmes studied here.



Standar ds of assessment

Even when researchers have direct accessto all relevant data, such as internal project
documents, participants and intended beneficiaries, the impact of aid-funded projects
that seek to change ideas and address entrenched patterns of institutional behaviour is
notoriously hard to assess. Causation is often difficult to establish, and inputs may not
be of a kind that can be expected to have an immediate effect. Given the lack of
transparency of many donorsin relation to the programmes under review here, the
broad comparative scope of the study and the fact that many projects are likely to
have along-term rather than immediate impact, making such judgements on the China
projects would be unwise, if not impossible. Thus the aim of this research project has
not been to assess the effects of the aid programmes under review, but to examine the
strategy that has informed them, reflected in their procedures and substantive content,
in order to determine whether they are employing the most effective means and
methods available, in the circumstances, to achieve the objective of improving human
rights. This approach has been informed by study of the practice of such aid elsewhere.

Although human rights has been afactor in the aid policies of many countries since
the 1970s, significant attempts to use aid as a mechanism for achieving improvements
in human rights conditions were not seen until the 1980s and 1990s (9). Despite this
shift, political aid has been much less studied than devel opment aid generally, while
even fewer researchers have sought to examine aid programmes specifically aimed at
achieving human rights objectives (10). Since much assistance to legal projects has
tended to be concentrated on working towards economic goals—whether through
advice and support for the drafting of economic, financial and commercial laws, or
through support for strengthening legal institutions—study of aid to legal programmes
has also often neglected the human rights dimension.

However, a number of excellent studies published in the past few years do provide
some standards that can be applied to the programmes under review in this paper (11).
In particular, a 2000 report by the International Council on Human Rights Policy
examined foreign aid to civil and criminal law-related programmes in four countries,
with afocus on collecting the views of recipients of aid (12).The conclusions of this
study are the most applicable to the material covered here, since it specifically
concentrates on aid to “the justice sector” aimed at human rights objectives, and thisis
also the principal focus of a substantial proportion of the projects under review. The
International Council’s main findings were that if done well, human rights aid to the
justice sector can have an important positive impact, but conversely, poorly thought
out and executed assistance can actually be harmful. The study proposes four main
criteriafor determining if aid programmes have the potential to be successful: “on the
degree to which human rights are integrated into the development process as awhole;
on the adoption of a strategic approach; on the establishment of effective and honest
partnerships that recognise the authority of beneficiariesto direct reform efforts; and
on careful attention to challenges that particularly affect the justice sector”. Each of
these criteriaincorporates a range of specific and detailed recommendations, some of
which will be drawn on in the analysis below.

Adding to their relevance as standards of assessment for this research project is that
fact that some of the perspectives emerging from the International Council study were
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echoed in the interviews conducted for this project with Chinese legal practitioners
and scholars, the majority of whom had been involved in some way in donor projects
(13). In particular, Chinese informants concentrated on the need for effective strategy
based on greater control of programme agendas and specific projects by recipients,
and on more understanding of both actual needs on the ground in China and of the
political context, as well as on a broader conception of human rights than most donors
had adopted.

First this article describes the context for these programmes, starting with an
introduction to the approaches of the donors under study and a brief assessment of
rule of law as thematic focus. It goes on to explore a number of specific issues related
to strategy: the question of strategic planning, both on the part of donors and the
Chinese government; the commitments made on both sides to these programmes,
including funding levels for law and rights programming; potential and actual harm
associated with donor projects; levels of contextual knowledge among donors and
how much is learned from experience; the question of how needs are identified and by
whom; and the issues of substantive focus, choice of partners and co-ordination
among donors. The article concludes with some thoughts on how donors could
improve their programming.

The concerns raised here should not obscure the fact that, while some were wary of
making generalisations, overall those scholars and practitionersin Chinainvolved in
donor-funded legal projects and exchanges felt they were beneficial to both sides
involved. One such benefit was exposing people outside China to the realisation that
views within the country on human rights were not monolithic, according to a Chinese
informant. The more constructive engagement there was on thistopic, the less the
Chinese government would feel threatened by human rights-related activities, this
Chinese scholar said. Thereis certainly a need for foreign support for human rights-
related legal programmes, and the political space for programmes that can have an
important positive effect in encouraging and supporting individuals and groups that
are committed to bringing about improvements in respect for human rights has
expanded in recent years. But as the analysis below indicates, there is also an urgent
need for much more strategic thinking about how this may best be done.

Donor approaches

The Western donor programmes studied here generally focus on strengthening “rule
of law” in China. In part, this approach is part of a broader strategy among aid donors
globally to concentrate on “ strengthening” this aspect of what they term “ governance’
(14), linking it to both economic development and democratisation (15). Thus,
generally rule of law is not presented as a stand-alone goal in donor objectives, but is
linked in with other aims (16). There is a deep-seated—and possibly erroneous—
assumption that the kind of changes advocated under the rubric of “governance
reforms’ will inevitably lead to improvementsin protections for human rights (17).
Some commentators question whether aid to “rule of law” may even be able to
achieve less narrowly focused objectives:

Thus far the field of rule-of-law assistance has expanded less because of the tangible
successes of such work than because of the irresistible apparent connection of the rule of



law with the underlying goals of market economics and democracy that now constitute
the dual foundation of contemporary international aid. (18)

In the China context, the rule of law has been a key element of the broader bilateral
aid programmes of the countries under consideration, many of which make supporting
the development of a market economy in China through economic reform a principal
focus. Multinational s headquartered in the West have a strong interest in China
developing alegal system that can protect their investments, and this concern may be
the most important reason why Western governments are keen to contribute to this
aspect of China’'s development. An official of the Australian Human Rights and Equal
Opportunities Commission (HREOC) (19) linked Australia’ s human rights co-
operation with Chinato constructing alega system in Chinathat would facilitate
trade, saying that China’ s commitment to this objective made co-operation easier (20).
Australia spossible interest in legal reform for the same reason was not mentioned.

Despite commitments to human rights as an objective of aid policy, in the case of
many of the countries under review here, integrating human rights into overall
development aid policy often seems more rhetoric than reality when it comes down to
the practicalities of working out a programme in a country like China (21). The
donors studied here either do not prepare strategy papers that provide analysis of
China's human rights issues and how the interventions donors are supporting address
them, or incorporate human rights only in a very broad and general way into overall
devel opment co-operation strategy papers (22). Overal, donors make little or no
reference to or use of the information on human rights issues in China generated by
the UN mechanisms (23).

Where human rightsis mentioned as a focus for co-operation with China, the
reference is generally exclusively to civil and political rights, with added attention to
be paid to the rights of women, children and minorities. Virtually without exception,
the legal co-operation programmes do not address economic, social and cultural
rights—although these have been covered in trainings on international human rights
law supported by the Nordic countries—as donors assume that traditional

devel opment programmes take care of this area. Where concern is expressed about the
growth ininequality in Chinain recent years (24), this awareness does not appear to
be applied to legal or human rights programming. There has been almost no effort to
think through how the extreme inequality that most donors say is now among their
primary concernsis reflected in the legal system.

The rule of law focus has led to awide variety of donor approaches. The main
methods include study tours, input from international experts, joint research projects
and training inside and outside China, ranging from a few days to studying for
academic degrees. The programmes studied here can essentially be divided into two
main categories. those based on comparative law “modelling” and those focussing on
international human rights law. Most of the programmes are in the first category,
presenting Western practice as amodel for Chinato follow. Thus France and many
other donors have concentrated their programmes on improving the quality of legal
professional s through training, with the primary focus being on laws governing the
economy. Germany has focused mainly on detailed technical assistance with specific
areas of law, also concentrating on commercial and financial law, and more recently,



a substantial number of projects on administrative law. Another approach still based
on modelling, exemplified by Canada, the Netherlands, the UK and the EU, has been
to put the bulk of funding into generalised legal programmes, while providing some
support for work in the area of criminal justice and a few specifically human rights
focused projects. Australia has concentrated its funding on projects relating to the
criminal justice system, working almost exclusively with government agencies.

The programmes of the Nordic countries are mainly in the second category. Although
thelir starting point was also “legal exchange’, Denmark, Norway and Sweden have
consistently concentrated on international human rights law as their main entry point.
The combination of a set of agreed rules that apply to all—international human rights
standards—and a clear goal—building up education on the law that articulates those
standards—certainly qualifies as a more strategic approach than those of the other
donors studied here. It is also one that emerges from the specific expertise that the
Nordic countries have to offer to a country like China, and thus does also incorporate
some degree of modelling and comparative work. Donor programmes also differ
greatly in the method of project implementation (25). However, in most cases the
country’ s foreign ministry or international development agency allocates money,
sometimes through a competitive bidding process, to domestic implementersto run
projects in China. In the cases of the Nordics and Australia, one major implementer is
essentially responsible for the whole programme (26), while the UK and Germany
have several established agencies conducting the work, and Canada mainly channels
money through a handful of domestic institutions. The EU has established special
project implementing bodies for its major projects, but also gives grants to European
and Chinese agencies for smaller projects. The Netherlands is an exception in taking a
hands-off approach, providing its funding through a grant-giving programme which
gives money to Chinese institutions for specific projects.

In the main, neither the Chinese side nor the donors have set clear objectives for the
programmes under review (27). The general approach to achieving what goals are set
is engagement, both through the dialogue and through co-operation—the co-operation
approach centres on exchange, and is thus not specifically focussed on changing
Chinesereality. On the donor side, however, the co-operation is based on the
underlying assumption that Chinais committed to improving human rights, and can
be helped to do so through projects that, in avariety of ways, increase Chinese
knowledge of solutions to human rights concerns in the dialogue countries (28), as
well asin international human rights law (29). Obviously it would be neither wise nor
useful for donors to set goals absent any commitment to achieving them on the
Chinese side. Where aims in terms of improving human rights are specified by the
donors, these are very broad and general—and in some cases, ambitious (30). Others
assume that human rights objectives are inherent to the rule of law agenda and need
not be spelled out (31).

On the donor side, it ismainly in the context of the human rights dialogues that
statements about the overall policy are made, with comments about the need for
“practical results” being acommon refrain. However, most donors also subscribe to
the view that the main effects of these programmes will only be seen in the long term.

Project planning by implementing agenciesis more detailed and sets clearer
objectives since they have to justify what they are doing to the donors. In general,
implementers goals are more modest than statements by donors. However, some



implementers tend to exaggerate the extent of positive developmentsin Chinaand
claim more credit for them than might be warranted by the extent of their involvement

(32).

The relative importance of Chinain the aid policies of the countries studied here
varieswidely. Germany is China' s largest bilateral aid donor after Japan, giving sums
that dwarf the contributions of other donors. China was among the top three recipients
of Canadian aid in 2000-01, in Australia’ s top five individual aid-receiving countries
for the last six years, while it was in the top 20 for the United Kingdom. By contrast,
Denmark, Norway and Sweden give arelatively low priority to aid to China, as they
all concentrate their aid on a selected group of what are sometimes known as
“programme” countries that are among the world’ s poorest. However, due in part to
the traditional emphasis of the Nordic countries on human rightsin their foreign
policy and pressure from public opinion, for both Norway and Sweden the
engagement with Chinais amajor focus. France concentrates its aid on poor countries
inits“priority solidarity zone”, which does not include China. Given its size, China
ranks low down as arecipient of EU aid (33).

“Ruleof law” asentry point

Rule of law theorists may simply expect too much from law... Instead of reflexively
requiring that China immediately adopt the institutional attributes of a mature legal and
judicial system operating in a mature constitutional culture and advanced economic
environment, rule-of-law theory needs to think a lot more about what special conditions
and needs face developing as opposed to developed societies. (34)

Donors consistently describe their programmes as covering the “rule of law”, but in
fact the Chinese side did not accept this appellation for these bilateral programmes,
preferring to describe what was being done as “legal co-operation” or “legal
exchange”. Thisindicates that the Chinese government iswell aware that Western
donors tend to see rule of law not in a narrow, technical or “thin” sense (35), but as
part of the framework of liberal democracy.

“Rule of law” isahighly contested term, both in Chinaand in the West, afact rarely
acknowledged by donors. As Tamanaha putsit, rule of law islike the notion of “the
good”, in the sense that “everyoneisfor it, but there is no agreement on precisely
what itis’ (36). Since there is no agreement among scholars internationally about
what rule of law means, it hardly comes as a surprise that what donors think they are
talking about and what their Chinese partners are aiming for through these
programmes may be very different.

Despite the official endorsement of the idea of “ruling the country in accordance with
the law and establishing a socidlist rule of law state”, adopted by Jiang Zemin in 1996,
incorporated into the communiqué of the Sixteenth CCP Congressin 1997 and into
the national constitution in 1999 (37), the debate over the aims of legal reformin
China continues to rage. Even those who are optimistic about the direction of China's
legal development do not necessarily see it as moving towards embracing aliberal
understanding of rights. The evolution of a number of countriesin the region with
highly developed legal systems supports such scepticism. As Jayasuriyawrites, “[I]n
East Asia, therule of law—contrary to what is assumed in the liberal paradigm—can
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serve to entrench and consolidate public or state power” (38). Some scholars argue
that constructing alegal systemis an attempt by the Chinese ruling €elite to forestall
democratisation and maintain their hold on power (39).

Whatever the aims of the leadership, there are undoubtedly people within the system
who are working towards greater respect for and protection of human rights through
law. And of course, it isfar from certain that the Chinese leadership will be able to
control the eventual outcome of legal reforms. The lack of a conclusive view on the
direction of reform should not preclude international involvement. Asthe
International Council study emphasises, even when government’ s “commitment to
reform isvery weak”, there are useful things aid can do, such as supporting reform
constituencies and strengthening unofficial institutions, although even then donors

should not abandon work with official bodies (40).

However, other factors call into question an exclusive focus on rule of law as an entry
point to working for human rights goals. First, the track record of rule of law
assistance elsewhere—even given a greater level of commitment from recipient and
donor governments—is not encouraging (41). Part of the problem may be that the gap
between expectations and reality is often too wide: “ Rule-of-law programmesin

devel oping countries are burdened with expectations that far exceed those placed on
development programmes in richer nationsin aprevious era’ (42). A key question is
how much legal professionalisation and institution building can achieve in the absence
of government adherence to the normative values that are the stated or unstated
objectives of donor programmes. Studies of aid to legal reform show that an overly
technical approach may achieve little as it does not address the fact that certain
deficiencies of legal systems serve powerful interests, and thus there may be no
incentive to change them (43). Also, the assumption that improvements at the highest
levels of the legal system will automatically trickle down to lower levels may have as
little foundation in reality as the economic version of thisidea. The combination of
highly competent legal institutions in capital cities and dysfunctional ones captured by
local elites at the periphery is not a phenomenon unique to China, but common to
many developing countries (44).

Second, the formal legal system may not be the most appropriate route to addressing
some of the particular problems donors are concerned about. An example isthe likely
impact of efforts to improve professionalism in China’ s criminal justice system.
Hualing Fu argues that given the priority accorded to “stability” and the fight against
crime, in fact the operation of the courtsin this areais most closely in accord with
existing law, and thus the most “ professional” and least corrupt judged by the internal
standards of the Chinese legal system (45). In the areas of civil and administrative
litigation, the establishment of aformal legal system may actually increase the costs
of justice for the poor, and make it less accessible for them (46). In Chinatoday, many
of the most difficult cases are taken on by “barefoot lawyers’” without any formal
training (47), while large sections of the population in rural areasrely mainly on
“legal workers’, not lawyers, for legal advice (48). Qualified lawyers in some places
are seeking to bar such paralegals from representing clients or providing legal advice

(49).

Furthermore, the focus on the formal legal system does not necessarily reflect how
rights are asserted in society. For example, in Chinarural protesters frequently use
laws and regulations to support their arguments, but rarely consider going to court



(50). Such phenomenaraise broader questions about the embeddedness of |egal
ingtitutions in society. As a Carnegie Endowment seminar on law reform concluded,
“If law reform ismerely a social tool... [it] must arise from or be founded on
underlying social change, or endogenous demand. For some areas, such as human
rights for unpopular ethnic minorities, external pressure on either the public or
government may be the most effective starting point” (51).

Lack of strategic planning

Much assistance for justice reform has been poorly planned and coordinated. Reforms
would be more effective if both donors and beneficiaries adopted a more strategic
approach. At national level, clear national policies and plans should be formulated.
Donors should assist these efforts. They should coordinate their activities better, avoid
duplication, and improve their understanding of local needs. (52)

In the programmes under study here, the kind of strategic planning advocated by the
International Council has mostly been notable by its absence.

The incorporation of “ruling the country in accordance with the law and establishing a
socialist rule of law state” into the constitution in 1999 is often cited by donors as a
basisfor their work in the field. But this constitutional change has not been followed
up with any road map for reform: the Chinese government has not developed concrete
plans for reform of the justice sector, for making human rights improvements, or for
the legal system as awhole. Many legal professionals have been calling for the
establishment of some sort of planning process for legal reform for some time, as they
believe that in the legal system piecemeal and often conflicting reforms may
sometimes do more harm than good.

For the moment, the only plans available are routine documents issued by individual
ministries or departments (53). In the main, these are not focused on achieving overall
goalsfor the legal system, let alone for human rights, but on the development of the
particular institution in question. While such plans may provide a good basis for co-
operation with one of these institutions, they do not identify the needs for the system
asawhole.

Donor governments do not appear to have offered to support official planning
processes for legal reform, or criminal justice reform, as they have done in other
countries (54), nor have they tried to reach agreement with the Chinese government
on benchmarks that might be achieved through co-operation programmes. One reason
may be the assumption that because Chinais not aid-dependent donors have little
leverage. Although the Office of the High Commissioner for Human Rights has raised
the issue (55), governments engaged in dialogues with China have not tried to
encourage Peking to formulate a National Human Rights Action Plan, as all
governments agreed to do at the Vienna World Conference on Human Rightsin 1993,
let alone offered to fund the process (56).
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L ow levels of commitment

Governments are only likely to make clear plans when they are committed to justice
reform. This element of a strategic approach will be considered on three levels: the
first will beto look at the level of domestic commitment to the kind of goals being
pursued by donors; the second, to examine the basis for co-operation agreed with the
dialogue countries; and the third, to explore the environment for co-operation as a
reflection of both of the first two factors.

“When compared with the efforts made for economic reform, the central

government’ s attitude towards judicia reform seemsto reveal alack of commitment”,
one Chinese scholar writes (57). While afull assessment of the current state of legal
reforms in Chinaand of their potential impact on human rights conditions thereis
beyond the scope of this article, many legal scholarsinside and outside Chinafeel that
currently the main barriers to further institutional development (and human rights
improvements) are essentially political in nature, whether allowing real judicial
independence, the allocation of resources, or breaking log-jams created by
institutional rivalry by making decisions on hard questions about division of
responsibilities. As Peerenboom putsit, “[ T]he major obstacles to rule of law in China
are systemic and institutional in nature” (58).

Many of the Chinese scholars interviewed identified the principal barrier to the
protection of human rightsin the criminal justice system and more generally as being
political will, with the main blockage being the lack of political reform. Cultural
attitudes were also cited as an obstacle to change that would take a long time to shift.
One academic argued that one of the main constraints was lack of resources, which
would be needed to construct the legal system that was an essential prerequisite for
the protection of rights.

The weakness of law implementation is an example of the way institutional barriers
are blocking progress. As Chen writes, “The involvement of a multitude of
organisations and factors in the implementation of law means that difficulties and
problems encountered by law-enforcement agencies in the process of the
implementation of law are often caused by a number of factors or a number of
institutions. More importantly, and logically then, efforts undertaken by individual
authorities will not resolve these problems” (59). Even within one institution, the
piecemeal approach to reform may have undesirable results. Li argues that despite the
many reform measures tried by the courts, “because of the lack of aframework design,
it seems that some measures are not coherent and indeed are sometimes conflicting...
when reform has reached a certain stage it is necessary to have a clear goal and
coherent design for further change” (60).

At the bilateral level, the difference over the “rule of law” label isjust one indication
of the fact that in terms of joint commitment to a common set of objectives, the
programmes under study began on aweak basis with little in the way of specific
agreement between the two sides as to what the co-operation would entail in practice.
In all these donor programmes, co-operation in the field of human rights was launched
from aminimalist platform of “legal exchanges’ agreed in human rights dialogues or
other diplomatic interactions. In the case of the UK, legal exchanges had already been
underway for some years (61) and were thus alogical choice, while the work of
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private foundations, most notably the Ford Foundation, was frequently seen as a
model for combining afocus on rights with work on law.

In a 1999 assessment of Swedish human rights training programmes in China,
Mellbourn and Svensson identified alack of shared objectives as problematic and
called for more frank and open discussion between the Chinese and Swedish sides
about the nature and aims of the programme (62). Currently, only in the Australia-
China human rights dialogue and the German-Chinese rule of law dialogue are
specific co-operation programmes regularly discussed. Some representatives of
donors and implementing agencies thought that it was better this way, as the dialogues
were overly politicised events with little real substance involving people who knew
little or nothing about the practicalities of co-operation.

Even after the agreement to co-operate, most Chinese officials remained allergic to
mention of human rights as a focus of the co-operation, and to some extent this
continues to date. For example, staff of the Australian HREOC said that whileinitially,
Chinese officials did not accept that they had any human rights problems that could be
dealt with through the co-operation, they now acknowledge that Australian assistance
may help resolve certain deficienciesin their legal system. But these are not framed in
terms of human rights, and therefore HREOC “rarely use[d] the human rights term in
response” (63). According to Sweden’s Raoul Wallenberg Institute, if the term human
rightsis mentioned in descriptions of projects that involve foreign participation, the
organisers may run the risk of cancellation (64). The continuing sensitivity of the term
is highlighted by the fact that the Canadian International Devel opment Agency had
originally planned to drop the term “human rights and democratic development” from
the new country development policy framework now under preparation, and refer
only to “good governance”, the goal of which would be to “support Chinese effortsto
increase rule of law as a means to uphold the rights of its women and men” (65). After
the proposed change met with an outcry from Canadian NGOs, CIDA backed down

(66).

Another indication of commitment levelsis the fact that many of the projects still take
placein avery difficult environment, despite the upbeat tone of most donors' public
statements. In the Chinese bureaucracy, thereis still considerable hostility and
suspicion to foreign co-operation in certain quarters. For example, local authorities
ordered that the proceedings of a 2001 three week Nordic workshop in Jilin province
for Chinese law teachers on international human rights law be videotaped (67).
“Anything involving international elements and human rightsin Chinais still very
sensitive’, said one Chinese scholar, while another said foreign involvement in law
per se remained sensitive. Foreign funding was less of a problem than foreign
participation, especialy if the project involved examination of conditions on the
ground, added another.

Academics have consistently been less scared of centring co-operation around human
rights—although in practice the work done has often stayed on afairly abstract
level—and this is one reason why many donors are more inclined to focus their co-
operation on work with them. Chinese academics engaging foreign counterparts on
human rights and researching the subject was an aspect of the official response to the
isolation China suffered after the 1989 massacre (68). This does not mean that
scholars are free to engage as they wish, however, as the incident described above
shows. Teachers who lecture on international human rights law have to be aware of
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the fact that students may be reporting on what they say in classto the authorities, and
this can get them into trouble. A statement by an official in arare article on foreign
aid in China published in a popular Chinese magazine presented a paranoid view of
donor engagement with academics:

There is no free lunch in this world. If the other side needs to find out something, they
support your experts to do a study, to do some research, and when it is done, they take
al the material away. Some of these things the government doesn’t even know about...
The origins of the figures some scholars use are problematic, they are not very accurate;
some should really be considered estimates, but they don’'t even check them and just put
them out. This can have areally bad effect, and can become a human rights bomb that is
used against you. (69)

Despite their clear focus on international standards, the three Nordic human rights
institutes' work has not been without difficulty. While the climate for human rights
research and education in universities has certainly improved in recent years, the field
remains hemmed in by political restrictions. A university lecturer prefaces his human
rights course with an admonition to students not to choose to speciaisein thisfield,
since“...it ismorally embarrassing, economically unprofitable, politically dangerous
and academically difficult” (70). In addition, “thereis... the problem of scarce
financial resources and a pressing need for educated legal personnel in other areas of
law. Students have difficulties seeing any use in deepening their knowledge of human
rights law since there are very few career opportunities for expertsin thefield in
China. Chinese law teachers engaged in human rights law research are used to
keeping alow profile and often work without any administrative or financial support
from the university authorities’ (71). However, since this comment was written, the
situation has started to change, as universities compete to set up human rights
centres—five were set up just in the past year (72)—and find donor funds to support
them. Domestic funding, however, is generally still unavailable (73). There areinitial
indications that student interest in human rights coursesisrising (74).

Considered in purely financial terms, the relative priority accorded to law and rights
programming in China does not match the rhetorical weight many of China s dialogue
partners give to this co-operation (See table). The limited nature of the human and
financial resources available makes the question of appropriate strategy even more
important. For the majority of donors covered here, law and rights projects
represented well below 5% of their overall aid programme in China, although Canada,
Denmark and Sweden were all above thislevel. In China much more money is spent
on aid to legal projects relating to the economy, commerce and finance than on human
rights-related projects (75). Thisis not unique to China: aid spending on human rights
globally islow (76). For example, between 1995 and 1999, under 1% of the EU’s
external aid budget went to “human rights positive measures’ (77).

Of course the low level of funding also reflects commitment on the Chinese side,
particularly the relatively restrictive climate for such programming and the small
number of Chinese partners willing to take it on. Other factors include the limited
capacity of some of the implementing organisations in donor countries, where the
learning curve for engaging effectively in such programming can be steep (78). Some
devel opment agencies have engaged in such work reluctantly, under pressure from
politicians. Knowledge of human rights issues among staff of development agencies
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may be limited, while the complex nature of many interventionsin thisfield could be
intimidating. Measuring the impact of programmes aiming at improving human rights
and promoting democratisation is considered difficult (79), and thus the shift to
results-based management of projects many donor agencies have made in recent years
may militate against taking up such work.

Aid budgets
Average Avarage Years
annual aid adiminsl aid for lawi & rights
budget far Law & rights aid
{milions :
of U5 dal lars)
Australia 2R G- 200 0593 O |G- 2050 ¥
Canada EY R S T-200K a {HEn- 2008 sa 0P
Denmark 7 ST 2000 1! (95730037 sose (T
Franco 43 FE 73000 12 1955 200  LURE
Cermany 5052 T 200 1.ag 2000- 2003 oG
Metherlanids an - 8000 CAES 000 200 -B003 40w P
Moraay 1LY B - 2000 QL5200 500° 19502003 = i
Sweden Bo PG00 LLESG Don! (4562008 s
United Kingdom i S T-2000 fUFrd 2000 (G- 2004 {50 @
European 5.6 asw  @lF
undor 58 PSR- {0.919 D00} 195982003 {1.6%)

NB : 1 Figures for spending on country programs are from OECD Devel opment Assistance Committee,
‘Net disbursements of ODA to individual recipients’, in Geographical Distribution of Financial Flows
to Aid Recipients 1993-1997, 1999, and the same publication for 1996-2000, published in 2002. In the
additional years provided for Australia and Sweden, information is fromtheir respective international
development agencies. Figures for the EU are from European Commission, ‘ Annex 5: Main figures and
estimates—EC cooperation 1998-2005', in Country Strategy Paper: China 2001-2006, p. 39.

2 Figuresin this column are not strictly comparable, as in many cases funds were spent primarily on
general legal training and not on rights-specific projects.

3 Thisfigure represents annual budgets for HREOC (Australian Human Rights and Equal
Opportunities Commission) plus some funds disbursed by AusAID in the form of grants to Chinese
organizations.

4 Information supplied by the Danish Embassy in Beijing.

5 Thisisa rough estimate based on figures available for GTZ (German Technical Cooperation
Corporation) projects and an interview with German Justice Ministry, June 30th 2003.

6 This figure represents spending on NCHR (Norwegian Centre for Human Rights) projects only.

7 Thisfigure represents spending on RWI (Raoul Wallenberg Institute) projects only.

8 Thisfigure represents spending on the Human Rights Project Fund only.

9 Thelarger figure represents totals for declared spending on all law and rights related projects.
However, the EC claims that 12.6% of total aid spent on ‘rule of law and human rights’. Thefigurein
brackets is spending on projects with a specific focus on human rights.

Bad aid can harm

An additional reason why a strategic approach is needed is one highlighted by the aid
recipients interviewed for the International Council study. Bad programmes are not
necessarily just a waste of time and money, but may actually do harm: “Badly
conceived and implemented programmes have sheltered repressive regimes from
scrutiny, wasted vital resources, distorted domestic institutions and fostered social
division” (80). By contrast, comments on bilateral programmes focused on law in
China have generally assumed that there can be no downside to such assistance (81).
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In the China context, it is hard to make an assessment of whether programmes and
projectsin this field have caused harm, or have the potential to do so, since they have
been little studied so far. But there are several areas where there is significant cause
for concern: the impact of the programmes on overall policy towards China; lack of
attention to monitoring; the focus of some specific projects; and the impact of donor
agendas on certain fields of academic research.

A number of critics of the dialogue and co-operation approach have argued forcefully
that this policy has led to diminution of international scrutiny of China s human rights
record. While examination of this point is beyond the scope of this study, some
comments on the mix of policy options chosen are important to the question of
strategy. The International Council study concludes that while trade-offs between
legitimate criticism and co-operation should not be made, co-operation should be
pursued “except in cases where the government concerned explicitly rejects and
blatantly violates international human rights standards’ (82).

Chinese informants agreed on the need for both co-operation and pressure, and were
not aware of the trade-offs that these programmes often involve. Virtually without
exception, Chinese scholars interviewed stressed how important international pressure
had been and continued to be in pushing the Chinese government to make human
rights concessions and improvements. But they found it difficult to articulate what
pressure should actually involve, evincing a certain degree of discomfort about
criticisms of their country. Some pointed out that sometimes pressure could also have
negative effects, creating resistance to change among the powers that be. One asserted
that pressure should be used in away that didn’t make the Chinese government lose
face.

Such comments point to aneed for sensitivity to the context and for greater
understanding about specific human rights issues, and this requires human rights
monitoring. Good information can be generated by arange of different actors—both
domestic and international—as well as donors themselves. This means donors should
support monitoring, aswell as do it, and thisis particularly important in the China
context, where quality information on human rights conditions remains very limited,
due to severe restrictions on domestic human rights monitoring. But very few of the
donors studied here have supported work specifically monitoring human rights
conditions, with ailmost all excluding the work of groups and individuals working
outside China (83). Asthe International Council study points out, monitoring the
progress of reformisaso crucial to determining how interventions are working and
what kind of projects work best.

While these types of actual or potential harm are more in the nature of acts of
omission rather than commission, a few examples can be cited in which donor
approaches may have created problems more directly. One exampleisthe three
training sessions at which Australian officials instructed Chinese Ministry of Foreign
Affairs (MoFA) staff on reporting under the two UN covenants (84). MoFA is
essentially responsible for presentation of China s information in the best possible
light, rather than the monitoring of human rights conditions that should be a part of
preparing areport under a human rights treaty. Australia did not invite any UN staff
or members of treaty bodies to participate in these trainings, let alone any NGOs (85).
Recently, Chinese Foreign Ministry officials said that they were getting better at

15



treaty body reports “so we won't be criticised” (86). Thisis hardly the desired
outcome of such “training”.

Another exampleis the way donors may have contributed to resistance to reform on
the part of some officials in the procuracy by an over-concentration on support to
courts and on projects that enhance the authority of the judiciary (87). However, a
number of donors now have projects with the procuracy in China (88).

Some assert that donors’ technical approach to legal reform in China has contributed
to the Chinese government’ s belief that it can avoid the normative implications of rule
of law. Alford argues that the international community is reinforcing an instrumental
view of law and legality in Chinathrough “the approach that a number of significant
multilateral, foreign governmental, and non-governmental organisations have taken in
their technical legal assistance work in China. Each has touted the role that law can
play in nation building while studiously avoiding associated political questions or
implications, asif to suggest that the ‘technical’ side of law that might foster
economic development can somehow be neatly extricated from its more political
dimension” (89).

Some Chinese scholars felt that donor policies had had some negative effects on
certain academic fields. Agenda-setting by donorsin certain areas of scholarly
research was a concern to a number of Chinese scholars interviewed. Shifting donor
priorities made building up a corpus of work in some fields more difficult, one said. A
scholar who was not involved in donor-funded programmes felt that the involvement
of foreign donors had contributed to the field of human rights research becoming
overly paliticised, and this meant that few scholars of real quality would be attracted
toit.

The concentration of donor funds on a handful of institutions can create distorted
incentive structures. For example, the Chinese Academy of Social Sciences has been
known to demand speaking fees for its own staff at conferencesit is convening with
donor funds. One implementer complained that some provincial women'’s federations
just saw donors as “money bags’ and didn’t care much about the substance of the

projects (90).

Finally, many projects are merely wasteful in a context where resources are scarce.
Mostly the problem appears to be shifting donor priorities, which result in what might
be termed “hit and run” projects. The most extreme example of thisisthe Australian
programme, which is essentially a series of reciprocal study visits with alarge number
of institutions mostly unconnected to any practical outcomes or specific reforms.
Some of the largest projects also suffer from short-termism. A key exampleisthe
EU’slargest rule of law project, the EU-China Legal and Judicial Co-operation
Project, in which the main activity was extended study visits of Chinese legal
professionals to Europe (91). Enormous energy went into establishing the project,
with its own office in Peking and a high production value website, but after only four
years of operation and one round of research grants, the whole structure is being
abandoned. To be sure, some say that the money could be much better spent on
promoting basic legal education in China (92), so there are arguments for not
continuing such an expensive form of training, but thisis not the reason why the
project is not being continued.
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Contextual knowledge, transparency and lear ning

Another important element of strategy is knowledge: understanding the context,
making information about projects available to others and learning from experience.
Thisisrelated to the issue of monitoring. In apaper on “rule of law” aid, Carothers
highlights a lack of knowledge in this area of aid more generally:

The rapidly growing field of rule-of-law assistance is operating from a disturbingly thin
base of knowledge at every level—with respect to the core rationale of the work, the
question of where the essence of the rule of law actually resides in different societies,
how change in the rule of law occurs, and what the real effects are of changes that are
produced. The lessons learned to date have for the most part not been impressive and
often do not actualy seem to be learned. The obstacles to the accumulation of
knowledge are serious and range from institutional shortcomings of the main aid actors
to deeper intellectual challenges about how to fathom the complexity of law itself. (93)

On the donor side, the aid process generally often suffers from alack of people with
in-depth country knowledge and language skills working on project design and
management, and this tends to be a particular problem in bilateral programmes (94).
In the programmes studied here, levels of knowledge of the staff involved were a
critical factor in determining the quality of projects.

Developing such understanding is no easy task in the China context where thereisa
serious shortage of accurate information about the functioning of the legal system (95).
A key example isthe serious inadequacy of statistics on the operation of the criminal
justice system, with such figures as the number of executions per year still being
considered “ state secrets’. Several of the more knowledgeable people working in
implementing agencies complained about the lack of time and money devoted to the
learning necessary for their jobs. Some Chinese informants expressed frustration at

the lack of knowledge of the China context, particularly the political context, anong
people working for some donor agencies (96).

Such alack of empirical knowledge is a common shortcoming of legal and judicial
reform programmes:

The story of legal and judicial reform is one of modest successes... and frequent failures,
and of significant gaps between theoretical understanding of legal systems and project
design and implementation. The gap between theory and practice stems from a number
of pressures... It points to the crucia need for investment in empirical approaches to
legal systems development and to the invidiousness of the distinction that some in the
development community make between action and research. (97)

An important part of the accumulation of knowledge is evaluating work that has been
done. But few evaluations of China projects have been done, and some donors
mentioned that Chinese partners did not like evaluations (98). In many cases, there
has not been sufficient follow-up on donor projects (99). This lack of attention to
evaluation and accumulation of lessons learned is also a common feature of assistance
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elsewhere (100). One reason for the lack of learning is the strong pressure for success
in law and rights work in China. The linkage of these co-operation projects to donor
government policies means that the assessments of projectsis often over-optimistic.
But the strong interest of implementing agencies in continuing to receive funding
(101) also militates against dispassionate assessment. Another reason why people lack
information is that there has been insufficient attention to the circulation of donor-
supported research, a point made by both donors and some Chinese informants.
Official funders of scholarly research in China have not required this, so thereisno
tradition of doing so.

A further barrier to learning lessonsis the lack of transparency. In terms of the
programmes studied here, only the Nordics and the Netherlands were willing to share
detailed project information and any evaluations with the author. Australia, Canada
and the UK apparently have no provisions for public reporting on how aid money in
thisareais spent. Information provided by France was minimal, to say the least.
While transparency rules for the EU are better, since none of the large projects under
study are completed, written information assessing their progressis not available,
although for some projects there are basic reports on some activities (102). Extensive
information is provided on Germany’s legal technical assistance projects implemented
by GTZ (103), but little on other projects.

Transparency was an issue of concern to Chinese informants. Scholars outside the
circle of those involved in aid-funded projects expressed frustration at the lack of
information about what these were focusing on and how they might apply for funding,
and even some of those receiving funding spoke of donors’ preferences as being “a
black box”. It would be better if the donors could make public the scope of their
giving activities, and open the process up to applications. Some assert that donors tend
to work only with people who speak their language, in both literal and figurative
senses. A small handful of scholars get large amounts of money, said one informant,
with obvious resentment. Confirming such a view, another asserted that it was “ easy”
to find donor funding for human rights- and rule of law-related projects.

Owner ship and identification of needs

The International Council study identifieslocal “ownership” (104) of programmes as
akey element of success—if projects are driven by donors' concerns and political
agendas, they will not be likely to achieve much.

The process of identifying projects in China has generally meant alot of legwork by
representatives of donors to find appropriate entry points. In most cases, persona
contacts had already been made—often related to China’ s efforts post-1991 to begin
some engagement on human rights issues—that yielded some initial activities. To
start with at least, Chinese partners appear to have been unwilling to identify gapsin
knowledge or deficiencies in practice that co-operation programmes could help to
address. To some extent, this remains a problem today.

Representatives of implementing agencies acknowledge that it has often been difficult
to engage Chinese partners in identifying their needs and to encourage them to take
theinitiative in proposing projects. Thisis clearly duein part to the sensitivity of the
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subject matter, and the lack of commitment on the Chinese side, since Chinese
partners evidently feel that while they know co-operation is acceptable, they are not
sure what its scope should be. But there are also other factors: for example, it is often
the foreign affairs departments, rather than the people working on the substantive
issue in question, who discuss and negotiate projects with donor representatives (105).
In addition, the rubric of “co-operation” evidently means that the needs of both sides
must be accommodated, and engagement of home country nationals and institutionsin
aid programmes is generally an acknowledged donor objective for aid policies (106).
Justifiably, Chinese partners see co-operation not as aid, but as exchange, in which the
fact of working together may be more important than what gets done (107). Also, if
most of the budget for a particular project is spent outside China, this understandably
diminishes the commitment of Chinese partners.

Until recently, when the Raoul Wallenberg Institute asked academics what they would
like to do in terms of co-operation in the human rights field, they would turn the
question around and ask what RWI would like to do. Officials from the Shanghai
procuracy were bemused by RWI’ s insistence that the focus of the training materials
should be on Chinese problems, as they wanted to do a book series on Swedish law
(108). Despiteitslong history of working in China, it has been a struggle for RWI to
involve Chinese partners more in programme planning.

People in implementing agencies involved in British-funded projects mentioned the
difficulty of getting down to projects that were specific enough to have much impact.
Often years of working together on more general topics were necessary before a
Chinese partner would be willing (or able) to engage in a project focused on achieving
apractical impact on the ground. To reach this point, the necessary ingredients, one
person said, were a“good working relationship” with a Chinese partner built up over
several years; “aprocess-oriented and participatory approach moving from awareness
raising of rightsissues and alternative models of law and practice to the identification
of aproject to address a specific and defined problem”; and strong contextual
knowledge (109). As donors tend to be concerned mainly with “outcomes’, they may
not be willing to fund the kind of slow identification process that is often necessary

(110).

According to a European Commission official, since governance and human rights are
not China s priority, the EU hasto take the initiative in co-operation in these areas
and “kind of impose” projects on the Chinese side. However, at the same time, he
recognised that without Chinese ownership, such projects would not work (111). This
dilemma has clearly dogged the EU’ s entire co-operation programme, and has led to
long delays between the launch date of projects and their actual implementation, as
details of how the objectives set by the EU side can be accommodated by Chinese
partners are worked out and the extensive bureaucratic requirements of the
Commission systems are met (112).

Few donors consult with Chinese experts beyond their direct partnersin any formal
sense on the focus of their programmesin China (113). A small minority of Chinese
scholarsinterviewed had been consulted, but most had not even thought of the idea
that donors might need to pay attention to what Chinese people thought. One was very
frustrated that donors did not listen to opinions from Chinese people working in the
relevant fields and just had their own priorities. One who had been involved in
discussions with donors on training of officials said that the main focus had been not
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on the specifics of the training, but asking for advice on how to negotiate the
authorities' phobic attitudes towards critical comments about China. A scholar outside
the circle of recipients was cynical about the motives of fellow academics who
worked as consultants for donor agencies, doubting that they would say if they
thought the approach the donors were using was wrong.

A number of Chinese informants felt strongly that donors needed to pay more
attention to local perceptions of needs. “ The country needs to change itself, and needs
help with this. But this should be based on needs identified by people in China—not
telling them what to do, or doing it for them”, said one. Donors should not come with
preconceptions about what would be useful based on their own system and values,
and should use more Chinese consultants, said another. In their planning, donors
should have more discussion with Chinese academics and officials to identify what
are the real problems that need addressing, stressed another.

The Nordic human rights institutes are the only ones that have attempted to consult
with Chinese people in the relevant field on any systematic basis. Examples are the
feasibility study conducted by RWI in 1999-2000, and the on-going consultation with
academics through the Nordic-sponsored academic meetings, bringing together
Chinese scholars of international human rights law and some international experts
twice annually to discuss certain human rights topics. Just in the last year, this
consultation has been formalised, as the Nordics have set up an * Education Resource
Group” of four Chinese academics who will provide input on their work on aregular

basis (114).

Focus, choice of partnersand co-ordination

Many donors end up working with the same set of institutions, particularly central
government agencies, the National Judges College and Peking-based universities and
think-tanks, as well as semi-governmental agencies, such as the All-China Women’s
Federation. A range of factors limit the number of Chinese institutions that can
engage in the types of projects covered here, from the need for official approval to the
ability to deal with donor requirementsin terms of book-keeping and project
management. Almost every donor has projects involving the Chinese Academy of
Social Sciences Law Institute, and many also work with the China University of
Politics and Law. Given the frequent failure to circulate project results and the lack of
donor co-ordination, this sometimes leads to duplication of projects. Thereisa
tendency for donors to work only with people who can speak English, as this saves
time and money, but these may be the people who least need the kind of exposure
which is an important part of such co-operation programmes.

Although human rights remains controversial in most contexts—Iless so now as a
subject of academic study than in the past—many representatives of donors and some
from implementing agencies were not aware of approval processes that Chinese
partners needed to go through to work with them. However, one said that the
universities they work with need to report to the Ministry of Foreign Affairs on their
co-operation (115). A Chinese scholar said the central government sees human rights
asa“reserve domain”, and does not allow provincia or local level institutions,
official or academic, to work with foreign bodies on this subject without permission.
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Some internal regulation probably required that provincial or local institutions
wishing to stage an activity of thistype apply for permission from the Ministry, this
academic said, adding, however, that the growing density of international
interconnectedness would make it increasingly difficult for the centre to control.
Almost no projects sponsored by the donors under review have been cancelled (116),
afact which could either indicate that official tolerance isincreasing, or that donors
have not been very adventurous in their programming.

Scholars and practitioners outside Peking and Shanghai felt that donors concentrate
far too much of their attention on those cities, to the exclusion of other areas. Not only
were these cities not representative of the country as awhole, but also the
concentration of donor attention made recipients blasé about it, and thus they might
not put in as much energy and commitment to the projects as people in other, less
favoured, areas. Questions can certainly be asked about the relative need for foreign
funds of some of the institutions: for example, while many donors are doing projects
to support high-level training of judges, Shanghai pays to bring in American teachers
to teach judges and sends its judges to the United States for a study programme (117).
Guangdong is planning to establish asimilar programme for its judges. The
concentration of donor resources in the richest areas replicates a historical patternin
aid to China, in which, until recently, the major donors—such as the World Bank and
the UN Development Programme—have acquiesced in supporting the central
government’ s focus on developing the coastal areas, thus arguably contributing to the
overall pattern of regional inequality (118).

The International Council study identified co-ordination between donors as a key
feature of successful programming. At aminimum, thisis necessary so asto avoid
duplication of efforts, but ideally it means pooling resources and supporting broader
approaches than any one donor may be able to mount alone.

But unfortunately co-ordination is not common: “Bilateral donors tend to adopt
projects without a general overview of other donors' activities. In consequence their
impact isonly local, and in any case their choice of strategy usually reflects their own
national priorities and idiosyncratic choices. For example, Sweden wants to export
the Ombudsman institution; Germany to disseminate its experience in Constitutional
Courts; and the United States to transplant its own civil society experience” (119).

In China such co-ordination is only practiced by the three Nordic human rights
institutes, which initiated co-operation to promote international human rights law
teaching in 1999. For the rest, “ co-ordination” is essentially limited to information
sharing. In terms of the dialogue countries, meetings of the “Berne Process” initiated
by Switzerland and the Office of the High Commissioner for Human Rights have
brought together the representatives of the dialogue countries on an occasional basis
since April 2001. Co-operation programmes are discussed, but in the main, the people
directly responsible do not attend these meetings, so their utility isvery limited. The
Ford Foundation holds meetings of donorsin the legal areain Peking once ayear, and
there are also occasional meetings of donors working specifically on human rights-
related projects, but thisis not formalised. One indication of the actual level of co-
ordination isthe fact that alist serve set up by the British Council as aforum for
exchange among donors supporting legal projectsin Chinawas shut down last year as
it was not being used (120).
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The lack of co-ordination can be attributed to a number of factors, including the focus
on promoting national modelsin countries aid programmes, the pressure for success
due to the linkage to broader foreign policy goals, the desire of many donorsto “bein
China” and competition among donors. Such a competitive environment is a common
problemin aid generally. Even in aclimate of commitment to reform, such asthat in
Russia, donors were all doing competing judicial training projects, rather than pooling
their funds to support a comprehensive training programme (121). Of course it could
be argued that the proliferation of different projects potentially promotes more
democratic and multi-faceted approaches to reform. This might be the case if donors
were primarily funding NGOs. But in addressing officia rule of law building, asin
the Russia case and many of the China projects, they are trying to engage with broad
questions of institutional reform that require systemic solutions and large sums of
money.

Some of the donors studied here could certainly make more effort to go beyond the
safe circle of recipients and to support those in Chinese society who are explicitly (or
even implicitly) committed to working towards achieving practical human rights goals.
For example, they could provide more support for legal aid, including that provided

by non-lawyers, and fund independent organisations and networks involved in

specific human rights issues, including those outside the legal sphere. This might

mean putting more money into funds to be disbursed as small grants with minimal
bureaucratic requirements. They could also remove limitations that exclude certain
types of human rights-related projects, in particular support for exile organisations or
human rights projects outside China (122).

Two Chinese scholars thought that the key area of concentration for donors should be
the implementation of law. Giving money for pure scholarship was a waste, thought
one informant, but donors should be more willing to support empirical studies, which
were often costly. Another view was that more effort should be made to support work
that found bases for rightsin local and traditional concepts. Since academics could
change peopl€’ s thinking, supporting their work would be a very important

component of helping China build up its own capacity to establish the rule of law and
protections for human rights (123). Several said that donors should be more willing to
put money into improving basic legal education (not necessarily human rights related),
something most seemed unwilling to do at present.

Some legal scholars were critical of the overly theoretical emphasis of much academic
work in the field, which, they said, focuses too much on what is good and what is
right, and not what is possible. Also, academic work may have more impact in stages
of legislative reform than in the messy business of law implementation, where
political commitment and broader social conditions become more important. People
on the front-lines of law implementation may have better ideas about how to address
real problems than academics (124). However, one implementer emphasi sed that
Chinese legal scholars have always had a much stronger role in policy formulation
than their Western counterparts, so it remained important to work with them as away
of influencing government (125).

Chinese informants expressed contradictory views about the potential of the
international human rights law field and the contribution of donorsto its expansion.
The efforts of the Nordic countries to promote teaching in the field, particularly their
focus on developing a network of teachers, were much appreciated by the scholars
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involved. An academic who wasin adifferent field of law and one who no longer
worked on international human rights law topics, however, were dismissive of what
might be achieved through study of human rights in the current political climatein
China, seeing no possible practical benefits from the resulting scholarship, and little
scope for real academic achievements, either, due to the restrictions on what scholars
in the field might research and publish.

Several Chinese interviewees felt that donors had an overly narrow conception of
rights and how to support their improvement in China. According to one scholar, a
broader approach was needed that addressed rights issues on the level of civic
education about the role law could and should play in society. A number of Chinese
informants were concerned about donors’ interestsin overly “political” projects.
Certain donors want too much specific involvement, both in terms of substance and
administration, said one.

After more than five years of human rights dialogues, privately many diplomats say
that these meetings themselves achieve little, and that the real achievement of the
policy has been in the co-operation programmes (126). Thus, on donors own terms,
the kind of work studied here should be considered as a measure of the success of this
policy approach. But the lack of clear objectives for the co-operation framed in terms
of specific human rights improvements means that in general the fact that an activity
took place at al is often sufficient for donors to claim success. Thus donors' reporting
on the co-operation tends to be quantitative rather than qualitative in nature: how
many people went on such and such atraining, what kind of a seminar was staged, or
the visit of a Chinese delegation to the donor country on a study tour, without
identifying the actual or potential impact, or even linking the activity in question to
any specific reform agenda. By contrast, reports of some implementing agencies are
more likely to make an attempt to identify impacts of their work (127).

Thisis not to say that the programmes under review have not achieved anything, or
that the activities they have supported may not be worthwhile. But often, as outlined
in this article, too little information is available to allow for a meaningful assessment
of what the achievements—actual and potential—might be.

Of course, changes over the life of these programmesin the overall political climate in
which they operate—particularly the growth of more independent non-profit
organisations and more media reporting on sensitive subjects including those related
to rights issues—mean that conditions for donor-funded projects have improved to a
certain extent, affecting the sensitivity of issues that can be addressed and the degree
of practicality of some projects. Donors and implementing agencies learning from
experience and building trust with Chinese partners through co-operation over a
number of years have undoubtedly contributed something to the changed atmosphere.
Notable among the improvements are the current fad for human rights centresin
universities, the fact that the Ministry of Education now lists international human
rights law as an approved elective course for law faculties and the expectation that the
Ministry may soon make such a course mandatory.

In the light of the analysis presented here, it is no surprise to find that the field of
education on international human rights law has experienced some breakthroughs.
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This may be attributed to a number of factors, including the interventions of donors,
particularly the Nordic human rights institutes. The struggle of the Nordic institutes to
contribute to the development of international human rights law education in Chinais
instructive in what can be achieved through a concerted, longer-term approach
involving greater co-operation between donors.

There is evidently a need for a more coherent and thoughtful strategy on the part of
the donors. In sum, donors need to address the following areas: support more
empirical work on the legal system and human rights to help guide their work; in
work with government agencies, adopt a more concerted approach, involving donor
co-ordination and encouraging rights-related planning; put more effort into reaching
out beyond the usual set of favoured institutions to support Chinese actors engaging
with rights concerns; and choose a better mix of policy options combining pressure
with engagement.

Making such changesis far from an easy task: a substantial proportion of the strategy
deficit is not unigue to the China context; some of its effects are common features of
aid programmes in the rule of law field more generally. Thus donors also need to
address some broader problems, such as the fact that priorities set through domestic
political and institutional processes in the donor country are not always the most
useful onesin a given country context. Furthermore, the mixed motives of donors—
including the insistence on employing home country institutions and experts,
regardless of their levels of contextual knowledge or expertise and the confusion
between supporting the needs of multinationals and rights-friendly rule of lawv—create
additional barriers to achieving the human rights objectives through aid programmes.

In the China context, among the most crucial manifestations of the strategy deficit are
the lack of attention to empirical work—including human rights monitoring—which
would help to determine the most appropriate kind of interventions, and the failure to
encourage and support processes of official planning at macro-level and needs
identification at micro-level. Empirical approaches would lead to specific solutions
aimed at concrete problems, rather than one-size-fits-all rule of law answers, which,
as studies of aid to legal reform have found, are at best likely to be a waste of time
and money. An exampleisjudicial training: a number of authoritative studies have
found that if training is not connected to an agreed reform agenda that includes
incentives to change it may have little effect (128). The idea that mere exposure of a
few individuals to foreign models of practice can be sufficient to induce changeis
naive, and has led to much waste of resources.

Adopting a strategic approach does not mean that donors impose their views and
priorities on Chinese partners. As one implementer put it, “ There must be local
ownership in defining the problem and how it may be solved—and then we have to
welcome and accept that projects don’t necessarily turn out the way we had imagined”

(129).

Thus one of the central questions is who to engage with, particularly whether the elite-
focussed approaches donors have adopted are the most likely to affect the human
rights situation on the ground. Could the lengthy process of trust-building (and the
necessity of donors taking the initiative to start with rather than following the lead of
their Chinese partners) mean that they and other donors have been concentrating their
attention on the wrong type of people and groups? What if they had begun by
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exploring what type of initiatives Chinese individuals and institutions were taking that
could have an impact on various human rights problems—regardless of whether these
are labelled as such by those working on them and regardless of what their field of
endeavour is—and tried to support such efforts, both financially and through opening
up international channels of communication and expertise to them?

In asociety in which rights violations increasingly reflect class divisions, the degree

of commitment of intellectuals as a group to addressing the sources of violations may
even be suspect: “ Since [1989] the government has bribed intellectuals with fat
paycheques—university professors’ salaries have increased by afactor of ten in the
last decade. Universities and research institutes have been showered with grant money.
Most intellectuals now lead comfortable lives and are allowed to publish their ideas
fairly freely” (130). Y et many donor programmes expect academics to be more
activist in Chinathan they are elsewhere.

Donors evidently need to put more effort into identifying areas where groups and
individuals have already started engaging with human rights issues on their own and
be more willing to take risks on supporting such initiatives. It is very clear that where
there is already a strong constituency in Chinaworking on an issue, there is great
potential. Examples are the nationwide Domestic Violence Network, currently
supported by a consortium of donors, and the work of Wan Y anhai and his colleagues
on HIV/AIDS issues (131), aswell as some criminal procedure law scholars working
to introduce international standards into domestic law (132). It should also be
recognised that although much can be done inside China these days, thereis still an
important role to be played by human rights groups conducting advocacy outside the
country. An example is that they are still the only ones that are able to lobby and
submit shadow reportsto UN treaty bodies considering reports on China’ s compliance
with international human rights standards.

Some donors have established grant-making programmes that support more locally-
generated projects. However, these often end up funding the same semi-official
agencies as other donor programmes. It would help if application processes were
made more open and simple, and efforts were put into disseminating information
about how to apply.

Of course there is also value in pursuing projects with more official partners, provided
they are able to address practical concerns. A positive example here isthe work of a
number of UK implementing agencies, funded both by the UK and by the EU, on
juvenile justice issues (133) and child trafficking in southwest China (134).

Along the same lines, the appropriateness of the exclusive focus on the formal
apparatus of law as an entry point for human rights concernsin China can al'so be
challenged. After afrustrating experience of failurein US programmes on
“administration of justice” aimed at improving legal ingtitutionsin many Latin
American countries, the need to pay attention to the “demand side” is now being
discussed (135). In other words, if people don’t demand that their rights be protected
through the legal system, practices won't change. But to do this one needs to go
beyond legal institutions to support such entities as community groups, bodies
providing legal servicesto the poor, mediareporting of legal processes, and so on.
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In China, while such grassroots groups have been developing in recent years, they
remain constrained by central and local authorities' desire to control independent
organisations. This points to another element of strategy: that donors may need to
engage more with the political obstaclesin the way of achieving more human rights-
oriented legal reform if they are serious about this kind of co-operation. Chinese
informants for this study were virtually unanimous in asserting that international
pressure has played an important role in contributing to human rights concessions by
the Chinese government, and if there is a trade-off between the donor programmes
covered here and continuing to exert such pressure, thisis something they would not
find acceptable. Their message was clear: people want both co-operation and
continuing pressure on the government, and the two have an essential synergy. Thisis
one reason why the terminology issue is important—making human rights work
labelled as such politically acceptable potentially expands the space for domestic
activism, and makes it easier for people to engage in co-operative projects on this
theme.

Such engagement need not lead only to what the Chinese government dismisses as
“confrontation”, but could involve assistance and encouragement to the Chinese
authorities to engage in exercises that identify their priorities in the human rights field,
such as formulating a National Human Rights Plan of Action with assistance from the
United Nations, employing the kind of participatory processes recommended. This
could potentially open up the field of engagement and allow donor programmes to
have more impact. It would serve to generate a national dialogue on human rights,
which would open up space for domestic human rights advocates—arguably the most
crucia aspect of achieving practical change on the ground.
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budget for its China programme, see ICCLR annual reports 1996-7, 1997-8, 1998-9, available here.
For the Australian HREOC, China projects were not only an infusion of funds, but also away of
proving its usefulness to a government that had imposed a 42% overall budget cut on the agency, see
Oxfam Community Aid Abroad, “ Australian Federal Election Report: Human Rights’, on 2001
election, here; and both the Norwegian Centre for Human Rights and the Danish Institute for Human
Rights are almost entirely dependent on their respective foreign ministries for funding.
102.Individuals involved in the programmes of Australia, Canada, the UK and the EU were mostly
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Human Rights Network.
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109.Communication from The Rights Practice, June 6th 2003.
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03", April 2002.
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Democratization, Vol. 7, No. 2, Summer 2000, p. 226, emphasis added.

120.Interview, British Council, June 16th 2003.
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129.Communication from RWI, July 23rd 2003.
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Woodman, Sophia, (2003), ‘Australia section’ of a forthcoming report from the
Centrefor Comparative and Public Law at the University of Hong Kong.on
bilateral aid to legal projectsin China asa strategy for improving rights
conditions.

Australia: Theinitiative for the Human Rights Technical Cooperation emerged from the
March 1997 meeting between Australian Prime Minister John Howard and then-Premier Li
Peng at which Howard proposed that the two countries embark on a high level dialogue on
human rights. The first session of what has become an annual event was held in August the
same year, and according to the Australian government, “During the course of the initia
dialogue it was agreed that the two countries would undertake a program of technical
cooperation aimed at strengthening the administration, promotion and protection of human
rightsin China.”*

Audtralia’ s official development agency, AusAlID, isformally in charge of the programs, but
it has contracted most activities to the Human Rights and Equal Opportunities Commission
(HREOC),? and the Human Rights Technical Cooperation is not integrated into AusAID’s
overall Chinastrategy.® Mention of human rightsin AusAID’s 1999-2001 cooperation
strategy for Chinais minimal, with only one paragraph on the HRTC.* “ Promoting good
governance” isone of four program strategies listed in the document,® but the focusiis
projects assisting the transition to a market economy. AusAID’ s latest cooperation strategy
covering 2002-2005 (but not issued until 2003) does show some shift towards greater
integration of human rights. It stresses the importance of “accountability” of both government
and donorsin ensuring that aid achievesits stated goal of reducing poverty. However, it does
not propose any integration of the HREOC projects with AusAlD's overall activities, and it
does not appear that HREOC will shift its programming towards an anti-poverty focus.

In practice, the strategy for the HRTC program is more politically driven. Australian Foreign
Minister Alexander Downer set out ambitious goals for it at the time of the first dialogue
meeting, stating that it would involve the two sides working together “to achieve practical
outcomes which actually improve the lives of individuals,” through a concentration on
“ingtitutional strengthening, policy development, research, training and administrative
resources in the human rights field.”® However, according to AusAID, projects undertaken in
the first two years of the program were dedicated to “awareness-raising,” while a new set of

! "China-Australia Human Rights Technical Cooperation Program: Background Information,”
document provided by AusAID, dated August 2002, p.1.
2 HREOC, which is the Australian national human rights institution and thus focused primarily on
domestic human rights concerns, is a new comer to thistype of activity. But its president is Alice Tay,
a Chinese scholar who participated in the two delegations Australia sent to study the human rights
situation in Chinaiin the early 1990s. For information about these early dialogues, see Kent, “Human
Rights: From Sanctions to Delegations to Dialogue.”
% Although it is mentioned in AusAlD's country strategy papers, thisis as a separate activity, and the
review of its 1999-2001 activities described by AusAID in AusAID, “Australia’ s Country Program
Strategy to China, 2002-5,” prepublication text version on file with the author, p.4-5, evidently did not
cover HREOC's programs, and does not apply to them. Communication with HREOC staff member,
May 23, 2003.
4 AusAlD, "Austraiaand China: Supporting Reform and Development, Aid Program Strategy 2000-
2001." Although the title of this document states that it covers only 2000-2001, an AusAID official
gonfirmed that it covered 1999-2001, but was not published until 2000, hence the date.

Ibid, p.9.
® DFAT, "Human Rights: Australia-China Human Rights Technical Assistance Program,” September
10, 1999, cited in Caroline Fleay, "The Australia-China Human Rights Technical Cooperation
Program,” unpublished paper, May 2003.
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activities agreed at the third dialogue in August 1999 had “a greater focus on developing
practical strategies to promote human rights.””

In order to determine what activitiesit will support in the coming year, HREOC undertakes an
annual “Program Review and Planning Mission,” during which it negotiates projects with
Chinese partners. The resulting plan is then approved by both dialogue partners at their annual
meeting.®

In terms of subject matter, the Australian projects focus on three areas: legal reform, rights of
women and children and “ethnic and minority rights.” The majority of the activities carried
out under the program relate to the operation of the criminal justice system and the legal
system more broadly. However, aHREOC official linked the program’s work on promoting
legal and judicial reform to constructing alegal systemin Chinathat would facilitate trade,
saying that China's commitment to this objective made cooperation easier.® Australias
possible interest in legal reform for the same reasons was not mentioned.

HREOC' s approach has been to fund activities “ each of small scale and generally of relatively
short duration," essentially involving a series of study visitsto Australia and one-off
workshops for various different government agencies and semi-governmental organizations,
to date including the Supreme Peopl€e' s Procuratorate, the Supreme People’ s Court, the
National Judges College, the State Ethnic Affairs Commission, the Ministry of Justice, the
Ministry of Public Security, the Chinese Academy of Social Sciences and the All-China
Women’s Federation. As of late 2002, discussions with a new crop of potential partners,
Including the State Family Planning Commission and the All-China Y outh Federation, were
underway. Initially, most of the activities were staged In Beijing, but the program has
gradually moved further afield.*

More in-depth study opportunities have been provided to some officials. For example, since
1998-9 Australia has aso provided scholarships for two Ministry of Foreign Affairs officials
to study jurisprudence in Australia every year, with “most” choosing to take an LLM “with an
emphasis on human rights subjects.”** In addition, Australia has run a series of workshops for
Chinese officials on reporting under international human rights treaties, and has funded some
more practical activities involving provincial branches of the Women's Federation, including
workshops on trafficking and on family violence and minority women.*?

While the exposure of individual Chinese officialsto Australian practices may be of some
value in terms of consciousness raising, it seems hard to justify the hit-and-run nature of the
HREOC program, working with so many partners at once, heavy on study tours and involving
training activities that do not appear to be part of any specific input into more long-term,
systematic processes of training underway in China, such as by contributing to textbooks or
the development of new curricula, or by concentrating on training trainers. The program
focuses mainly on a comparative law approach, with Australian officials presenting their
system as a“model” for laws, institutions and practices. Central to this approach is the idea
that exposure to western laws, practices, institutions and concepts will, in the long term, have
an impact on Chinese practice. International human rights standards, by contrast, appear to
have been only aminor element in the programming, despite the fact that the program is run
by HREOC. Another feature of this program isits exclusive focus on work with government
agencies, without any effort to engage with civil society.

"AusAlD, Aid Program Strategy 2000-2001," p.13.

8 E-mail communication from Bill Kennedy, HREOC Director of International Programs, February 24,
2003.

° Fleay, citing interview with legal and human rights consultant to HREOC.

10" China-Australia Human Rights Technical Cooperation Program: Background Information,” p.1-2.
2 1bid, p.2.

2 1bid, p.5-6.
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For Australia, despite the high profile of the program, funds expended on the Human Rights
Technical Cooperation program represent avery small part of overall aid to China, with a
total of A$4.6 million (just over US$3 million) spent to date. Sums allocated to HREOC for
this program increased gradually, starting with A$300,000 in 1997/98, A$800,000 in 1998/99,
A$850,000 in 1999/2000, A$900,000 in 2000/01, A$1 millionin 2001/02 and A$1.1in
2002/03. During the period 1997-2002, AusAID spent a further A$1.35 million on small
projects listed as part of the human rights program but not implemented by HREOC.*® But
direct bilateral aid totalled $26.8 million in 2000-01,* with amounts for previous years being
$36 million in 1997, $25.2 million in 1998, $27.1 million in 1999 and $29.4 million in 2000."
The amount allocated to HREOC during the same period represented below two percent of
the overall aid program. HREOC is now lobbying for the program to be almost doubled in
sizeto “ satisfy the demand from some of the Chinese cooperating organizations for more
comprehensive activities.” '

3 All figures from communication from AusAlD official, May 22, 2003. The additional funds were
spent on school building projects and some projects with the Women' s Federation.

¥ A$40.3 million, AusAID, “Australia’ s Country Program Strategy to China, 2002-5,” prepublication
text version on file with the author, p.17.

> These figures, al in US dollars are from OECD Development Assistance Committee, Geographical
Distribution of Financial Flows to Akid Recipients 1993-1997, published 1999, p.23, and the same
publication for 1996-2000, published in 2002, p.22-3.

!¢ Fleay, "The Australia-China Human Rights Technical Cooperation Program,” citing interview with
HREOC official.
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Main Points

China has engaged a number of countriesin Bilateral Human Rights Dialogues
since 1997. This bilateralisation of what was a multilateral accountability
system has led to aweakening in multilateral approaches to accountability for
Human Rightsin China. Thereisalso an element of feedback in thistrend - as
multilateral approaches have been rejected by a succession of countries, the
effectiveness of bilateral dialogue processes has also diminished.

ATC isinfavour of continuation of the dialogue only if it istreated as one
component of a multi-faceted approach by Australiato Human Rightsin China.
Australia should coordinate its approach to the Bilateral Dialogue with other
countries engaging in similar processes. Thiswill be a step towards ensuring the
dialogue becomes an effective process, one that achieves tangible and

measurabl e results.

The process should be transparent and participatory; it should include objectives,
timelines and eval uation mechanisms to ensure outcomes can be achieved.

Other recommendations are made with regard to Australia’ s overall approach to
China s Human Rights performance and to the Bilateral Dialogue as a
component of that broader approach.
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Introduction

ATC congratul ates and warmly thanks the Members of the Human Rights Sub-
Committee of the Joint Standing Committee on Foreign Affairs, Defence and Trade
for establishing the current inquiry into the important matter of Australia’ s Bilateral
Dialogue experience with China, Iran and Vietnam.

This submission focuses specifically on Australia s Bilateral Dialogue with China. It
is based on our research report Fig Leaf: Australia’s Bilateral Human Rights
Dialogue with China, (2004), available on the ATC website. We have closely
monitored and engaged with the Australia-China Human Rights Bilateral Dialogue
process since its resumption in 1997. Analysis of the Bilateral Dialogue processes
with which China has engaged other countries highlights similarities across Bilateral
Dialogue experiences and provides aricher analysis of the Australian experience.

China’s human rights record remains a controversial issue in the foreign policies of
most Western nations. Thisis due primarily to the tension between adherence to the
principles entrenched in the international human rights regime, economic self-interest,
and geopolitical concerns. China has deployed significant procedural dexterity at the
United Nations (UN) bodies that monitor human rights, i.e. effective and frustrating
blocking and stalling. Thiswas used by Australia and other countries as acynical
excuse — cynical because the public justification ignores the clear promised trade
benefits that lie behind the change in approach — for ceasing action in those fora and
moving to an exclusively bilateral approach.

Thus there has been a shift in the manner in which Chinais held accountable for its
compliance to human rights principles - from multilateral to bilateral dialogue. The
bilateralization of multilateral processes threatens to undermine the universality and
credibility of theinternational human rights regime entrenched in the UN.*” And so
thereis much at stake in the bilateral dialogue process, including and extending
beyond the current human rights situation in China and the Australia-China
relationship. Ensuring that bilateral processes enhance the authority of multilateral
frameworks, rather than undermine them, iscritical.

Australiais noted for being the first country to initiate a bilateral dialogue on human
rights with Chinain 1991. The strategy then involved human rights del egations of
politicians, scholars and human rights expertsin 1991 and 1992 for which there are
extensive public reports. The report for the 1991 delegation visit, which included a
visit to Lhasain Tibet and its environs, includes frank description of the climate of
fear that was evident to delegation members, the ability of delegation membersto
seek out and talk with people of their choosing despite the efforts of the Chinese side
to ‘quarantine’ delegation members from ordinary Tibetans, and the robust exchanges
that occurred between the members of the delegation and their Chinese counterparts.*®

Y Dr Ann Kent, (1999), China, the United Nations, and Human Rights: The Limits of Compliance,
Philadelphia, University of Pennsylvania Press, p. 243, in International Centre for Human Rights and
Democratic Development, (2000), The Bilateral Human Rights Dialogue with China: Undermining the
International Human Rights Regime, Montreal, ICHRDD, p1.

18 Senator Chris Schacht, (1991), Report of The Australian Human Rights Delegation to China, 14-26
July 1991, Canberra, Commonwealth of Australia.
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The 1992 delegation had its scheduled Tibet visit cancelled yet it too was able to
provide frank and fearless reporting.™

The exchanges were stalled by Beijing as Australia continued to co-sponsor the
annually proposed China Resolution at the United Nations Commission on Human
Rights (UNCHR). Relations became increasingly strained when Prime Minister John
Howard received the Dalai Lamain 1996.

There are two ways to tell the story of how the Bilateral Human Rights Dialogue was
re-established. One version is surface-deep: in March 1997, Prime Minister Howard
travelled to Chinaand at that time proposed the establishment of aformal and regular
bilateral dialogue on human rights. China accepted the proposal in the following
months and Australia changed its UNCHR strategy of co-sponsorship of the China
Resolution characterising it as “empty sloganeering.”® The Government advocated a
shift to bilateral dialogue as a mechanism through which Australiawill be able “to
address human rights issues... in a constructive and practical way.”**

Behind the scenes however, a different story was clear: immediately before the
UNCHR session in 1997, Australia entered into a deal with China: Australiawould
stop co-sponsoring the resolution and in return would enter into a private dialogue
with China. After the Commission that year the other crucial element of the trade-off
was revealed: an unscheduled visit to Australia by then Vice-Premier Zhu Rongji, at
the head of the most powerful Chinese business delegation yet to come to Australia.
At the end of thisvisit, China made several important concessionson trade. Itis
difficult to exaggerate the blatancy of this payoff: Zhu simultaneously cancelled visits
to Ireland, the Netherlands, Austria and Luxembourg because those countries had
supported the China resolution that year.

The message was loud and clear and well understood by Australia. Since 1997
Australia has used the Bilateral Dialogue as the only formal instrument with which to
engage China on human rightsissues. Australiano longer even mentions Tibet in
annual country statements to the UNCHR.

The re-established Bilateral Dialogue consists practically of an annual meeting of a
small number of officials over no more than afew days. Australiaand Chinaalternate
as hosts for the Dialogue. On the Australian side, by way of involvement of civil
society, DFAT writesto previously interested civil society groups canvassing ideas
for discussion topics — suggestions for points to raise at the dialogue. Some weeks
later the dialogue occurs and thisis heralded by a mediarelease from the Foreign
Minister. Depending on the timing of the dialogue, one to three months afterwards
thereisaformal debriefing for civil society —an agendaitem at the next scheduled
half-yearly DFAT-NGO consultation, usually a one-day meeting spread over two days.
The Bilateral Dialogue is generally allocated around forty-five minutes — around half
an hour of presentation by DFAT followed by fifteen minutes of discussion. There
are occasional informal debriefings by DFAT for civil society, held under the
Chatham House Rule.

19 Senator Chris Schacht, (1993), Report of The Second Australian Human Rights Delegation to China,
8-20 November 1992, Canberra, Australian Government Publishing Service.

% Foreign Minister Alexander Downer, (1997), ‘ Australia and China: Engagement and Cooperation,’
Addressto the 1997 Australiain Asia Series, September 10.

%! Foreign Minister Alexander Downer, (1997), letter to Australia Tibet Council, 1 May.
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Australia s dialogue, like those of other countries, includes no specific objectives,
benchmarks or timelines. It is matched by an almost complete disregard of available
multilateral mechanisms culminating in aweaker approach overall to human rightsin
China Yet Australian officials continue to assert that this mechanism is more
productive than that of the resolution process.?

%2 This paragraph based primarily on Dr Ann Kent, ‘ Form Over Substance: Australia-China Bilateral
Human Rights Dialogue,” China Rights Forum, Fall 1999.
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Bilateral Human Rights Dialogue Processes between China
and other states: Context and Common Themes

The bilateral dialogue process was taken up or re-established by a number of Western
countriesin 1997 in the face of trenchant procedural dexterity by the Chinese
leadership in the multilateral UNCHR and the cynical pronouncement of that process
as having failed. Chinabecame increasingly aggressive in its approach to that forum,
each year threatening industrialised nations with denia of access to the Chinese
market on the one hand, and offering substantial financial incentivesto low income
countries on the other, to ensure no prospect of an outcome at the forum counter to its
interests. Other nations have taken up Bilateral Dialogues post 1997. China's current
Bilateral Dialogue partners are:

e Austrdia

Brazil (current status uncertain)

Canada

Chile

European Union

Germany (to date covering legal reform only)

Hungary

Japan (our understanding is that this dialogue is in abeyance)

Norway

Switzerland

United Kingdom

United States

Common Themes

A number of themes common to al or the mgjority of Bilateral Dialogues with China
are evident:

Benchmarks: Generally there are no publicly stated benchmarks and an irregular or
non-existent programme of evaluation. Amongst the exceptions are the EU and UK
(which lists the same * strategic objectives’ as the EU with one or two additions);
however neither the UK nor EU have a stated timeframe for the fulfilment of these
objectives, and no formal programme of evaluation of the performance of the dialogue
against the benchmarks.

Australia s approach to the dialogue includes no articulation of expected outcomes, no
timeline over which progress might be measured, no benchmarks for measuring
success, and no evaluation process.

Transparency: Very little transparency of process. Partners are more open about
claiming positive results, although it is often hard to link these directly to the
dialogues. Some governmentstry to involve NGOs and debrief to NGOs, and a
number publish limited information about the content and outcomes of the dialogue
process on Ministry websites; others merely state that a processistaking place. The
general themeis of a process ‘ behind closed doors.’

This description fits Australia’ s dialogue, as discussed above in the introduction.
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China Resolution and International Pressure: All dialogue partners, with the
exception of USA, have withdrawn from sponsorship or co-sponsorship of China
resolutions at UNCHR since their dialogues began. None publicly admit that thereisa
direct relationship, although the British Foreign Secretary Robin Cook explicitly
stated that support for a resolution would mean “the end of the dialogue” during a
Parliamentary hearing in 2000. Diminished international pressure has resulted in the
dialogues becoming less substantive.

Australia has muted itself at the UNCHR since the Bilateral Dialogue resumed in
1997, no longer co-sponsoring the ‘ China Resolution’. Incredibly, in recent years
Tibet is not even mentioned in Australia’s remarks to the forum. Thisyear, aswell as
sending a delegation, Australia chaired the Commission and made little of that
opportunity.

UN Mechanisms: Co-operation with other UN mechanisms are included as items for
discussion in many Bilateral Dialogues, including ratification of relevant covenants,
co-operation with the Office of the High Commissioner for Human Rights and visits
by Specia Rapporteurs. It is notable that non-compliance with these mechanisms does
not come into play in considering Chinaresolutions at UNCHR (see above).

Australiashould at the UNCHR, vote according to its assessment of countries
compliance or otherwise with UN mechanisms.

Technical Cooperation programmes. Legal and other technical assistance
programmes are becoming an increasingly large component of the bilateral dialogue
processes. Chinais successful at establishing the parameters of these and there are
inconsistencies amongst dialogue partners of the standards adopted.

Australia’ s Human Rights Technical Cooperation, initially an ‘add on’ to the dialogue
and now trumpeted as an ongoing justification for the dialogue is discussed below.

National self-interest: Many dialogue partners, including most EU member states,
have made little secret of the fact that dialogue is more conducive to the enhancement
of commercia opportunities than what has been termed * confrontation” with China on
human rights. Much publicity was given to the apparent reprisals China unleashed on
Denmark, after it sponsored aresolution at the UNCHR in 1997. Since the EU
decided to adopt a common position on UNCHR the following year, France, Italy and
other members have argued against supporting a resolution, citing dialogue as the
reason why; in reality preferring to protect trade deals. A review in 2000 of the
Swiss/China dialogue by Bern University (discussed below) also concluded that there
were trade benefits to continuing the process.

This description fits the Australian Dialogue, perhaps more than most others, and
dates back to the very re-establishment of the dialoguein 1997. The Dialogue was
born of a deal that centred on trade concerns — Zhu Rongji’ s visit at the head of a
high-powered business del egation and ensuing trade concessions. Thisis discussed
further below.



Analysis of outcomes of Bilateral Human Rights Dialogues
with China

The outcomes of countries' Bilateral Human Rights Dialogues with China are
generally non-tangible and not measurable. This description fits the Australian
Dialogue. Australia Tibet Council is unaware of any specific, tangible measurable
outcomes that can be attributed to the Australian dialogue. Australian officials
nevertheless assert that this mechanism is more productive than that of the UNCHR
resolution process. Following is an analysis of the outcomes of Bilateral Dialogues
overall.

Visits permitted
Stated Outcome: Some human rights-related visits have taken place, and Chinais
more open to issuing invitations to United Nations Special Rapporteurs.

Analysis. China has refused to accept the international norms for terms of reference
for such visits. The Specia Rapporteur on Torture is now preparing to visit but was
held up for two years as China attempted to negotiate special terms for his visit.
Further it is worth noting that China specifically listed encouraging visitsto Tibet asa
key part of its propaganda strategy.”®

Progress towards signing and ratification of UN covenants
Stated outcome: China has signed the International Covenant on Civil and Political
Rights and is making progress on other UN instruments.

Analysis: In October 1998 on the signing of the ICCPR an official statement in China
Daily read: “It is not that China's stance or policies on the issue of human rights have
changed.....rather that the belated favourable turn in the international atmosphere has
created an opportunity for Chinato elaborate its perspectives....” This demonstrates
China’s overall strategy of shaping the norms to meet its own standards.

Political Prisoner releases
Stated outcome: A number of political prisoners (including Tibetans) have been
released recently prior to the completion of their sentences.

Analysis. Such releases are directly associated with the progress of the US/China
relationship rather than any or all of the bilateral dialogues. Further, the release of a
limited number of political prisoners does not represent substantive change in the
human rights environment in China. If more continue to be arrested and sentenced to
prison, such releases are worth little in terms of systemic change, although they are of
course important for the individuals concerned.

The Australian government intimates that the dialogue is useful by noting for example
that “the Chinese were, however, more forthcoming that in previous years, in the

23 Comrade Tenzin, (1993), speech to Regional Conference on External Propaganda Work Beijing,
March 11, in the ‘ TAR Conference on External Propaganda Work’, held by Australia Tibet Council.
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margins of the Dialogue, in responding to queries about individual Tibetans whose
welfareis of concern to the community.”%*

Greater opennessto discussion on human rights

Stated outcome: China has accepted that human rights are a legitimate subject for
discussion (previously described as “an internal affair” or the imposition of Western
values).

Analysis: China has co-opted many of the discussions on human rights and realised
the expediency of accepting discussions as atrade off for silencing substantive
criticism in other fora such as UNCHR. Beyond that, talking is one thing and doing is
another.

Greater Co-operation with UN M echanisms
Stated outcome: Dialogue encourages Chinato be more co-operative in other UN
mechanisms.

Analysis: Thistype of trade-off undermines the mechanisms of the UN rather than
supports them and China remains wholly capable of being disruptive in the Security
Council and in the proceedings of the UNCHR if it is criticised. China has also taken
the lead in attacking the contribution and role of NGOsin UNCHR and other
international fora.

M or e opportunity to promote Technical Cooperation programmes
Stated outcome: Dialogue creates an environment in which to promote co-operative
and development projects.

Analysis. the Human Rights Technical Cooperation (HRTC) was originally an ‘add
on’ to the Australian dialogue. Funded through the aid budget, it remains no more
than afraction of total bilateral aid to China. Whilst this and other technical
cooperation programmes have some value, there are key problems and limitations, as
follows:

e  They fail to address structural systemic problemsin China, such as the non-
independence of the judiciary. For exampleregional training of police officers
to alter treatment of prisonersis an important objective, but where the policies
concerning the detention or treatment of certain kinds of dissidents are being
directed from Beijing, behaviours may not be altered, and such training does not
address the reason why that dissident isin custody in the first place.

e  They aredesigned to address only the formal legal processes, rather than the
arbitrary and extra-legal processes (such as re-education through labour) which
affect millions of peoplein China

e Thereisafailureto consult independent NGOs in their design, implementation,
monitoring and evaluation.

o They fail to address underlying values — the premise for such programs,
including Australia’s, is that human rights abuses occur in China because of
ignorance. In fact human rights abuses occur as part of policy set and enforced
at the highest levels.

2 John Langtry, Acting Assistant Secretary, East Asia Branch, DFAT, (2001), letter to Australia Tibet
Council, 6 November.
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Deficiencies of Bilateral Human Rights Dialogue with China

Deficienciesin the Bilateral Human Rights Dialogue relate to:
o Lack of any meaningful or tangible outcomes
o Process Deficiencies:
o Outside of and resulting from the Bilateral Dialogue
o Inherent to the Dialogue

Lack of Meaningful and Tangible Outcomes

First and foremost, over the years that the Bilateral Dialogue has been in place, there
arefew if any positive results that are tangible or indeed measurable. In August 1999
Australia Tibet Council prepared an analysisin the form of a‘Report Card’ on
Australia s Bilateral Human Rights Dialogue with China, measuring China’ s Human
Rights performance in Tibet against twelve internationally accepted human rights
indicators (freedom of religion, freedom of expression, right to development, freedom
from torture, rights of the child, right to self-determination, right to education,
women's rights, rule of law, labour rights, militarisation and environmental
protection). The analysis indicated no improvements across any of the indicators and
in several cases actual deterioration in conditions. At that time the Australian
Government was also unable to point to any positive outcomes for Tibetan people.

The period since then is characterised by a continuation of the Dialogu€e’ s non-
contribution to meaningful, tangible improvements in the human rights situation in
China. The connection between any positive changes in the human rights situation in
Chinaand the Australian Dialogue is not clear.

The experience of other countriesissimilar. Further, thereis evidence that dialogues
have become less effective over time. A Bern University evaluation of the Swiss
dialogue in 2000 concluded:
“In the early years China was very much prepared to consider certain messages of the
Swiss. However, as the pressure from the international community diminished and other
countries took up a Human Rights dialogue in institutionalised talks, the dialogue with
Switzerland obviously lost much of its importance to China. The readiness to carry out a
genuine dialogue waned.”®

This assessment is echoed anonymously by officials from other dialogue countries. In
2001, at an informal meeting in Bern called by the Swiss Foreign Ministry
representatives from Australia, Canada, Hungary, Japan, Norway, Switzerland,
Sweden, and the UK participated. Other participants were representatives from the
European Union and the Office of the UN High Commissioner for Human Rights.. A

report of the meeting included the note that:
There was some concern that while initially the Chinese side responded to the case lists
of political prisoners that the dialogues gave them, this is no longer happening to the
same extent. Nevertheless, the dialogues will persist with this approach.?®

% In Free Tibet Campaign, Human Rights in China and International Campaign for Tibet, (2003),
Bilateral Human Rights Dialogue with China — Summary and Recommendations, International Tibet
Support Network, London, accessible at

http://www .tibet.org/itsn/campai gns/unchr/dial ogue.summary.html.

% Report held by Australia Tibet Council.
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This meeting developed into the * Bern Process', alimited attempt by dialogue
countries to share information and a process which remains informal.

The other key point here is that the dialogues are most effective when other,
multilateral pressureis being applied.

Beyond the lack of positive outcomes, analysis of the Dialogue processisinstructive.
Process deficiencies lie in two areas. First are the deficiencies outside of the Dialogue
process —that is, the ‘cost’ of the Dialogue in terms of other foregone opportunities to
exert pressure and effect change. Second are deficiencies internal to the Dialogue
process.

Process Deficiencies Outside of and Resulting from the Bilateral
Dialogue

The costs of the Bilateral Dialogue are many and varied —and significant. First, the
experience of Dialogues shows that it al cases, with one exception —the US —
engagement in a Bilateral Dialogue has led to unacknowledged but evident decisions
to discontinue use of multilateral mechanisms to work for improvement in the human
rights situation in China. The United Nations' Human Rights Commission provides
the starkest example of this. Since Bilateral Dialogues were instituted by Chinawith
anumber of countriesin 1996-97, action at the annual HRC sessions criticising China
has all but ceased. Only the US continues to sponsor aresolution critical of China
whereas previously, many countries, including Australiawere active in this forum.

This represents a weakening of multilateral human rights instruments — action at the
UNCHR should be based on careful consideration of countries human rights
performance. Instead Australia mutesitself with regard to Chinaat UNCHR rather
than calling Chinaon human rights. Thisis not because the situation has improved in
Chinaand in this way the standing of authority of the UNCHR is devalued. As such
this constitutes an undermining of the UNCHR and, given itsrole in the multilateral
human rights accountability framework, thisis an undermining of the multilateral
human rights framework itself.

Process Deficiencies Inherent to the Bilateral Dialogue

ATC has shared its views with Government and the Department of Foreign Affairs
and Trade on numerous occasions in relation to the serious flaws in the Bilateral
Dialogue process. First and foremost the dialogue is characterised by a closed and
undemocratic nature and is not representative of the ideals of our democratic
processes, nor is it representative of the values that we are presumably trying to model
for the Chinese leadership, such as transparency, accountability and inclusivity. The
genera critique of Bilateral Dialogues internationally provided above goes some way
to describing the Australian Dialogue in particular. Following are some further
points:

Lack of accountability —the dialogue is held in secret. The government does
nothing towards actively encouraging public discussion or debate about the dialogue
herein Australialet aonein Chinaor Tibet. Even the financial cost of the dialogueis
not publicly reported.

Lack of resources— compared to the human and other resources the government puts
into other aspects of its relationship with China, especially trade, the investment in the
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Human Rights Dialogue is miniscule. The Dialogue itself lasts only afew days ayear,
and involves only asmall group of officials. The current Australia-China Free Trade
Agreement Feasibility Study by the Department of Foreign Affairs and Trade

provides a useful comparison. Thisisatwo year exercise, established by agreement
between Trade Minister Mark Vaile and the Chinese Vice Minister for Commerce, Yu
Guangzhou. It was signed by them in the presence of Prime Minister Howard and
President Hu Jintao. Beyond that one Feasibility Study are numerous and highly
publicised Government effortsin support of trade-specific initiatives such as gas
export deals.



Australia’s abuse of the Bilateral Human Rights Dialogue as a
trade opportunity

Asnoted above Australia’ s Bilateral Human Rights Dialogue has little to show by
way of meaningful and tangible human rights outcomes. The process has been more
useful to Australia as away of securing commercial opportunities. Thisis perhaps not
surprising given that, as noted above, it was a commercial pay-off that clinched the
reestablishment of the process in 1997.

The dialogueisafig leaf for both Australiaand China. From China’s point of view,
bilateral dialogues disable international criticism of its human rights performance, and
the pressure for change and improvement isremoved. From Australia’ s point of view,
the dialogue becomes away to do little for human rightsin China, thus neutralising a
prickly component of the bilateral relationship, allowing aclear run in pursuit of trade
opportunities.

Many dialogue partners, including most European Union member states, have made
little secret of the fact that the dialogue is more conducive to the enhancement of
commercia opportunities than what has been termed “ confrontation” with China on
human rights. A Bern University review of the Swiss Dialogue in February 2000
concluded that continuing the dialogue was justified by the fear that terminating
would be athreat to the bilateral relations:

Without exception, everyone agreed that the dialogue has an eminently important

domestic policy component: despite the obvious violations of even central principles of

Human Rights in China, it justifies the continuation and the expansion of Swiss trade
relations with China.?’

In thisway the Dialogue is used to promote Australia s trade interests with China.
Thereis afeedback loop at play here also. The development of trade linkages, in the
context of human rights exchanges being limited to bilateral dialogue mechanisms,
leads to afear of discontinuing the dialogue because of the potential impact on the
trade relationship. Thiswas another finding of the Swiss study.

Trade promotion emphasis of the Human Rights Technical
Cooperation (HRTC)*®

If the dialogue itself isafig leaf for apursuit of trade opportunities, then the human
rights technical cooperation that comes with the dialogueisafig leaf on afig leaf.
The trade promotion dimension of the Australian dialogue extends into the heart of
the makeup of the dialogue process. Australia s dialogue, like others, includes a
technical cooperation program — the Human Rights Technical Cooperation (HRTC).
The HRTC is funded through the bilateral aid program and the Australian Agency for
International Development (AusAID) isformally in charge. In practice, the running

%" Schlgppi and Kiinzli, in Free Tibet Campaign, Human Rights in China, International Campaign for
Tibet, (2003), Bilateral Human Rights Dialogues with China— Summary and Recommendations,
available at http://www.tibet.org/itsn/campai gns/unchr/dial ogue.summary.html, accessed 3 June 2004.
% This section derived from Sophia Woodman, (2004), ' Bilateral Aid to Improve Human Rights:
Donors need to adopt a more coherent and thoughtful strategy’, in China Perspectives, No.51, January-
February 2004, p.28 onwards and available online at http://www.cefc.com.hk/cgi-
bin/sommaireuk.cgi?numero=51, accessed 15 June 2004. .
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of the program is contracted by AusAID to the Human Rights and Equal
Opportunities Commission (HREOC).?®

Foreign Minister Alexander Downer set out ambitious goals for it at the time of the
first dialogue meeting, stating that it would involve the two sides working together “to
achieve practical outcomes which actually improve the lives of individuals,” through
aconcentration on “institutional strengthening, policy development, research, training
and administrative resources in the human rights field.”*° However, according to
AUusAID, projects undertaken in the first two years of the program were dedicated to
“awareness-raising,” while anew set of activities agreed at the third dialogue in
August 1999 had “a greater focus on developing practical strategies to promote
human rights.”*

In the China context, the rule of law has been akey element of the broader bilateral
aid programmes of the countries under consideration, many of which make supporting
the development of a market economy in China through economic reform a principal
focus. Multinationals headquartered in the West have a strong interest in China
developing alegal system that can protect their investments, and this concern may be
the most important reason why Western governments are keen to contribute to this
aspect of China’'s development. A HREOC official linked Australia’ s human rights
cooperation with Chinato constructing a legal system that would facilitate trade,
saying that China' s commitment to this objective made cooperation easier.*
Australia’s possible interest in legal reform for the same reasons was not mentioned.

We are not arguing that human rights and trade shouldn’t be considered in an
integrated fashion. On the contrary, our view isthat they are interlinked and for
practical purposes not separable. But economic concerns should not negate, smother
or deny human rights agendas. The dialogue should be de-linked from trade concerns.

# HREOC is Australia' s national human rights institution and thus focussed primarily on domestic
human rights concerns.

% DFAT, "Human Rights: Australia-China Human Rights Technical Assistance Program," September
10, 1999, in Sophia Woodman (2003), unpublished paper.

¥ AusAID, Aid Program Strategy 2000-2001," p.13, in Sophia Woodman (2003).

% Fleay, citing interview with legal and human rights consultant to HREOC, in Sophia Woodman,
(2004).
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Recommendations

Australia Tibet Council makes two sets of recommendations in considering the
Bilateral Dialogue process. Thefirst set of recommendations relate to Australia’'s
approach to human rights in China— they address the deficiencies outside of and
resultant from the manner in which the dialogue is pursued. The second set address
specifically to deficiencies within the dialogue process. Both sets together provide

steps towards making the dialogue an effective process.

Australia’s approach to human rights in China
Adopt Multi-Faceted Approaches

1

In light of the complex challenges faced, we support multi-faceted, integrated
bilateral and multi-lateral strategiesto promote human rightsin China. Australia’'s
bilateral dialogue may be a part of these strategies, but must not be an obstacle to
pursuing other courses of action. We recommend that a high-level Impact
Assessment is designed and conducted, to analyse the impact of the dialogue on
other strategies, for example Australia s non-action at the UNCHR, with the
outcome of the assessment to be made public.

Maintain International Pressure

2.

International pressure has arole in encouraging progress by Chinaand Australia
should pursue this unilaterally as well as encourage other countries to do the same.
Australiais amiddle power and small compared to China on many measures. By
pursuing an exclusively bilateral approach in dealing with China on its human
rights performance, Australia disables itself before entering any dialogue process.
Frankly thisis the same for other middle powers, and a beauty of the multilateral
systemisthat it allows for meaningful engagement of alarger country by smaller
countries with shared areas of concern.

Beyond that, ongoing multilateral pressure gives ‘spine’ to bilateral dialogues. An
evaluation conducted by Bern University into the Swiss/China dialogue
concluded: “In the early years Chinawas very much prepared to consider certain
messages of the Swiss. However, as the pressure from the international
community diminished and other countries took up a Human Rights dialoguein
institutionalised talks, the dialogue with Switzerland obviously lost much of its
importance to China. The readiness to carry out a genuine dialogue waned.”

Australia must demonstrate a commitment to pursue additional strategies, in
addition to the dialogue and the UNCHR, to put pressure on China. The profile of
human rights across the bilateral relationship must be enhanced, particularly
through trade contacts, to become part of al bilateral or multilateral contacts with
China. A commitment must be made that human rights are raised further up the
agendain al bilateral contacts and that time is allocated for robust exchanges at
the highest level.

Ensure Consistency of International Human Rights Standards

3.

Australia s approach to the human rights situation in China should be part of a
consistent, principled approach in which all countries are subject to the same
international human rights standards, regardless of such factors as their statusin
the United Nations or their potential as markets. Australia must not use the
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dialogue as an excuse not to sponsor or actively support aresolution of concern
about China at the UNCHR, should an objective analysis of the human rights
situation in Chinajustify such a course of action. Threats that support for a China
resolution would result in the cancellation of the dialogues can be disregarded.
The US experience clearly demonstrates that they are not mutually exclusive
strategies, and the US willingness to walk away from dialogue and support a
resolution at the UNCHR has added a degree of credibility and substanceto its
China dialogue.

Enhance Transparency

4.

Australia’ s human rights relationship with China, across the board, should be
made transparent, and available for public consideration. This should include
what Australiais doing directly with China, and what Australiais doing in
conjunction with other countries, towards improving the human rights situation in
China.

Tibet

5.

Australia should strongly promote dialogue and later negotiations between the
Chinese leadership and the Dalai Lama, towards resolution of the Tibet issue. The
Middle Way Approach, first proposed by the Dalai Lamain the nineteen eighties
and consistently offered by the Tibetans to the Chinese since then, calls for true
autonomy for Tibet within China.

Australia’s Bilateral Human Rights Dialogue with China
Dialogue Coordination

6.

International coordination amongst dialogue countriesis essential. The recent
introduction of the Bern Process has sought to increase information-sharing
amongst dialogue partners, but some countries (eg Chile) are not apparently
included. Australia should, through a coordinated dialogue process, seek to
reestablish the basis for a multilateral approach to dealing with human rightsin
China. Meetings should be held regularly and more frequently and include civil
society participation.

Transparency

7.

Objectives for the dialogues should always be made public, and be linked to a
timeframe for compliance by China. The objectives should be specific and should
relate to action by China, rather than merely agreements to talk about an issue,
provide information or accept visits from partners. A National Human Rights
Plan of Action could be part of this benchmarking. Australia s use of, and rolein
the Bern Process should also be made transparent.

Evaluation

8.

A timetable and criteria should be published for regular evaluation of the
dialogues. Evaluation should be undertaken by Federal Parliament through the
Human Rights Sub-Committee or an appropriate alternative body. Regular
evaluations should incorporate submissions from civil society. If, during the
course of evaluation of the dialogue the objectives or timeframe for compliance
are altered, reasons should be given for doing so. Evaluations should include the
Human Rights Technical Cooperation.
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9. Careful consideration should be given to the composition of the agenda, to
minimise overload on thematic issues and ensure that timeis given and specific
strategies devel oped to progress ‘ minority’ issues.

Status

10. Dialogues should be conducted by high-level officials on both sides and include
Ministerial exchanges. DFAT should establish a permanent secretariat to ensure
continuity of process.

Participation

11. Dialogue sessions should include independent social groups, experts, scholars,
lawyers and other individuals. NGOs should be self-sel ecting and be guaranteed
the right of free expression. Dialogue partners should try to encourage the
Chinese government to engage in dialogue domestically, rather than only
internationally.

Suspension or Termination of the Dialogue

12. Specific criteria should be articulated for the circumstances under which dialogue
would be suspended or terminated. The continuation of dialogue at any cost
should be abandoned as an operating principle.

Strengthen UN human rights standards and mechanisms

13. All dialogue should strengthen the authority of UN human rights standards and
mechanisms rather than undermining them. UN bodies, including the special
procedures and the human rights technical assistance programme, should be
involved as much as possible in the design and implementation of such
programmes.

Tibet

14. Australia should use the bilateral dialogue to promote dial ogue and negotiations
between the Chinese |eadership and the Dalai Lama, towards resolution of the
Tibet issue. The Middle Way Approach, first proposed by the Dalai Lamain the
nineteen eighties and consistently offered by the Tibetans to the Chinese since
then, calls for true autonomy for Tibet within China.
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