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The Secretariat

Senate Foreign Affairs, Defence and Trade Legislation Committee
Suite S1.57

Parliament House

Canberra ACT 2600

Dear Committee Members

Enclosed is a personal submission in respect to the inquiry into aspects of
the Veterans’ Entitlement Act 1986 and the Military Compensation
Scheme (MCRS).

I respectfully request that my telephone number and private address not
be published. I have no objection to the publication of my name for
record purposes.

Yours sincerely

(signed)

J R D Gabriel OAM, JP (NSW), CD (WA)

13 May 2003



SENT BY: MANDURAH RSL; 08 9535 77Aig; 14-MAY-03 10:04; PAGE 2
0§ 9535 7739

1. IMPACT of Section 74 and 30d of the Veteran's entitlement Act 1986.

Since 7 December 1972 Veteran's are eligible to receive Disability Pension from both
Department of Veterans' Affairs and Department of Defence (now MRCS).

In the scenano where the Veteran claims lump sum payment from Defence and accepts
fortnightly disability payments from DVA certain conditions apply. [ fully understand
and ACCCEPT that you cannot be compensated by both Departments for the same
disability. Consequently should a veteran accept a lump sum payment from Department
of Defence his or her DVA Disability Pension is limited to offset the lump sum payment.
On the surface this seems fair and equitable until Section 74 of the VE Act raises its ugly
head.

There is NO MECHANISIM IN SECTION 74 to restore a Veteran's disability Penston to
its original status once the lump sum payment has been satisfied (REPAID). Therefore
many veterans once having repaid the lump sum will find themselves in the unique
position of paying the Commonwealth for their accepted disability - in some cases many
times over. Section 30D does not allow appeal rights by Veteran's. Legal opinion sought
advises that this is not consistent with Common Law.

I am sure this was not the intention of the Legislators at the time when introducing this
matter before Parliament for consideration as it is clearly not in the interests of Veterans
or in the spirit of any Legislation.

For information | have enclosed a copy of an article on this subject which was published
in the newsletter CAMARADERIE (July 1994) - Regular Defence Force Welfare
Association which gives a background on the subject matter.

Also enclosed 1s a Legal Opinion on lump sum payments under Section 24 and 27 of the
SRC Act. the docunent was made available at a public meeting of an ex-service
organisation meeting in W.A. Accordingly | wish the document be included with my
submission ag another view on Lump Sum Payment for consideration.

Recommendation:

* Section 30D of VE Act be amended to allow Veteran's a right of appeal.

* Section 74 be amended to allow a mechanism to be put in place that once a lump sum
payment has been repaid that the veteran's Pension is restored to the last
Determination made by DVA.
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Lump Sum under Section 24 and 27 of the SRC Act

Under most Australian workers' compensation schemmnes, an injured per

14-MAY-03 10:086; PAGE 4/4
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son iy catitled 1o

incapacity payments and a lump sum payment for loss of use of a bodily system (permanent
impairment). For example; if a worker loses an arm ke or she will be cntitled to weskly
compensation and to a lump sum payment for loss of the arm. The lump swm payment stemns
from the old Statute of Maims, which appears to have been introduced t0 compensate

person for not being able to funation, or for bein

bours.

g permanently jmpaired, outside of work

Under the Veterans Entitlemenr Act there is no provision for a lumnp swm payment. In most
cases the person would bave an entitlement under Sections 24 and 27 of the Safery
Rehabilitation and Compensation Act. However, under the VE Act if a person recovers

under Sections 24 and 27 of the SRC Act then an

entitlements, cg their TP

y monies received will reduce their VE

The above appears to be unfuir. Why is a Veteran offered less by way of compensation than a
carpenter? A carpenter will be paid weekly compensation in addition 1o a payment [or
permanent impairment. The payment for permanent impairment will not in an y way interfere

with their weekly entitlements.

Veterans who have served our country, whether at war or otherwise, should be entitled to a
payment for [oss of use of a bodily system (permanent umpairment) which does not interfere
with their TPL or other VE Act entitlements. The VE Act should be amended to exclude
recovery for payments made under Sections 24 and 27 of the SRC Act

s

Duvid Richards
Richards Lawyers

NEG: The above is not legal advise und is merely the opution of the wejter. ‘The
to be a ful! explanation of the law and is merely an opinion about the deficiency

personnel,

above advics {3 nut intended
in legislution protecting Service
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- 1984 the sum of the *deemad’ payments from 1962 ‘
date to 1984 award date was" ‘deducted from the ‘award.“The -
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6 1972:the Regular Serviceman has Had the' Tight to cfalm
nghls under both . the’ Commonwealln 8 Compangation
islation and the’ F!epamatlon (now ‘Vetéran's, Entltlements)

;  legisltation for the sama service caused lmpalrmem/dnsablfhy or

“incapacity 10-work:” How this. cOridus ‘glate of affairs cdmaabsut
is another subject.:Where ‘a'seiviceman-has’ exercised’ rights
and received benefils under both ‘pieces of lagislation. for the
same injufy, one or the other benefit must be rapaid. Sectfon 74
VE Act provldes the mechan:sm nnd It does nm do'a britlnant
job . ' :
“The’ compensatory pﬂncmles ‘ dqffer Commonweallh
Compensahm oompénsa"\‘es by‘begodlc (fortr)rgh:ly) paymiefts
for incapacity:1o’ work, “or by dump“stim ‘award tor impairment/

. disability, or both. Veterans Entltlements compensares by DVA
- pension. (tortnightiy) ‘which, I8 generally for impairment/disability
)

* up 10 100% General Hate a
and Speclal (T Pl rates.
The nurnber of cqmbnnatlons hal'can arlse are m
compltcated Only one srtuati
“'man granted a DVA pens:

sum Commonwealth - compengatlon for thé samé’ Injury. The

‘ty to wcrk at Intennqﬁ_:_a_te

problem arises - how Is a lump"s m to ba racovered from a

- periodic penslon SEREY:

The sewiceman was granled a A pens:on in 19&2 and lhan
in 1984 ne was awarded Aump ' &dm compensation.’ $,74(3)

i1deemed' that the 1984 lump’ sumraward wi§ to be fraatsd as o

‘it were paid in- lonnfghtly payments ‘over the actuarlal life (life
‘expactancy) of the man as’ ‘détermined” by the Austrahan
Goverriment ‘Actuary. The 1984 award wag’ also deemed" o

have been paid 1o him’in'1982: whanthe grant of DVA: pensuon

- was made. The man's dctuarial life was caiculated &n his agein

1982 giving his lfe expadancy’lo ‘the yaar 2003 Inbiuswe

- In thd-result, the lump sim award was spraad out a orlnlghlly
“deemed” payments 1982 16 2003 inclusive and '
"'his péfigion payments. When’ !he Iump SUM v

s aWarded in

balance .of the award or the. rfover-payment” was paid over (o
the.man with the intention of being recovered- by ‘deduction of

- the “deemed". payments from futyre fortnightly-pension, On a -

- ‘dollar-lor-dollar basis though complicated this sounds falr en0ugh
but, it was nof on such basis. S: 74(3) sald mors.

The Actuary also had to make the sum of all me "deemed"
* payments aquivaient to (not equal to) the 1984 award "deamed”
~made in 1982, This required the Actuary {0 em ploy prasant value
. principles and the problem gets. sticky. . ey

. Suppose a man is awarded $1 ,00G in damages and hus life

expectancy is 10 years. He is expected to make a: prudent
-investment at interest of any money given to him now that wiil
-amountin accumulated value 16 $1,000 at the end of his aGtuarial
life:: What is this amount investad at say 2% p_a. compounded
annually This is the amount he will actually receive and not the

$1.000 damages awarded. He .gets the prasent value of his .

damages awarg and it works out to $820. 35. It is the discolinted
“vaiug and 2%:is the dlscount rale The $1.000 is the equlvalem
ol thus R years, el

BE rounded figiirés the man ‘was’ awarded $2 567, Th:s is the
present valus. It was assumed that he invasted this in 1982 at

SECTION:. °'7'4' VE: :EhAN’s ENTITLEMENTS ACT
A common sénse fuls of Iaw isthata; maﬁtcahnot. $t and he s ekpacied to ropay
-be .compensated twice for th.

3 Now the man d‘dh’t get the

alt with here - the case of a
g! subsequently awarded Tump

cled from -
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_\he repays ‘this by ponsion

tuary to'be $6.76 forinightty. It

Tal lite he will have repard $1 140
& o

,in,.1932 He got hf:m 1984
when & wpart.waes paidiover to-him.and. -a.pan was deducted

. 4rom the award. The part. do-ducied $335, was-still ‘deemed'f_qo
- be’pan of the 1982 notional investment aven though it was

before he had anything to mvest The result was that, the
deduction was inflatad by $103 mora that a sensible $232

- -deduction based ondoflar:-for-dollar -rather than presant value

fc: this pre-award period: There mlght be.some justification for
applymg present value- prmt;iplas ‘Doginningiwhen a man:has
‘something to invest bul there is no obvious just-hcaﬂon for
a,oplylng th princlpleszlbofore he'has baen grven anythrng to
mvesl 1 - el et e e

thn al this happened the man'and hls RDFWA ‘agvotate did
fale' complaln ‘The man: still.got a needed $2,232 in pocket of
the-:$2,567‘award and: on:thesurface, !he $6.76 fonmghﬂy
penslon‘deductrons dlq NoLseeim T -onefous I-!eha 0 pra

In1992 liowever, uccoéaful ina “the
- Commenwealth Comp: claki“any he was awarded an
i additiofiat $2,567. Of this.'$2; 170 was deducted and $397 - was
-paid:over:1o.him, A daduction based on dollar-for-dollar 1882 to
1992 ‘would have been $1;210 and.so the amount deducted
-was jnflaled .y $960 by anotionai investrment in 1982 that could
- npt have: been made:untll 1992.Also,:on 8 --dollar-for.dollar
basis the: $397. paid'ovérto him “would have besn:repaid.in.iate
A1983 .The:, “Actuary determined the pension deductions herato
_be sa 99.per.fortnight so by the time the man reached. his
actuarigtiife he would have Jepaid $2,277 more than the over
‘paymaent of only, $307 to Him_Si othmg |ppeayed wtong Also
.H#.the man lives.to get lhe.,;alegr from the Queen, daducﬂons

The. servicoman‘s Advocata askod b ence"Cornpensation
agent hers for Commonwoalih Gompénsation, to withhold (iis
second.a ary

d.at legst untl ihe Actudry could alplain how the
ware made. The RDFWAsei out all the facis kitown

16 Itn a letier 20.6.92. Unfontinately, probably for good fagson,

the Attuafy could nol or would not’ explain ‘Déténce

Compensahon was asked to assist irf Obtainmng dn eup[agatlon
but 'S role was simply 16" apBl tables piovided by the DVA,
miake the' deduction and, pay over the balance. I was the DVA
that determined the pension deduction on advuca IrOm the

Actuary-and then otherwlse apply.8.74. .. oo o

The DVA was’ co—operatlve but. apparaﬁny unabio to pn:wlde
answers and 3o on 2.8.92 the matter. was raferred-io the
Commonwealth Ombudsman, Conference. ware held and the
Ombudsman took the view that whan.monay is given or. aken
then it ought to be explained ho swms done- really the nub of
the question the RDFWA askpd the Actuary. The DVA: pfomlsed
.a full report and therg, with m rs from the Ombud

13eeking the ‘state of play, - t -untll April mus ygar
{1994). An_experienced, DVA:gfficar_had Just been given the
task of reporting on the opera(?gn of 8.74 and he contacted the
RDFWA direcily. As. one can. lmagina there had been more
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