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Australia and the Multilateral Trade System 

Australia has been an active supporter of the multilateral trade system for more than 50 years. This makes a lot of sense given the composition of our trade, the diversity of our trade partners, our geographical isolation, and our demonstrated inability to rely on ‘great and powerful friends’ in the global political economy.  When Australia’s commitment to the GATT and, more recently, the WTO, has been backed by innovative ideas, creative diplomacy, and political will, Australia has demonstrated an impressive ability to influence the rules and norms for the global trade system.  Both Coalition and Labor governments have worked effectively to pursue the national interest through the multilateral trade system.  These arguments have been explored at length in my book, Australia and the Global Trade System: From Havana to Seattle (Cambridge University Press 2001).  

The importance of a rules-based trade system, especially for the less powerful nations of the world, is no longer very well understood in Australia.  Here the Commonwealth government must take some responsibility for failing to promote public understanding about the WTO, its role and its limitations, and its importance to Australia’s trade interests.  That was certainly the conclusion reached by Joint Standing Committee On Treaties in its recent inquiry on Australia’s relations with the WTO.
 

Morever, the government’s pursuit of discriminatory bilateral trade agreements, most notably with the United States, greatly detracts from our traditional commitment to the multilateral trade system. Although this is not a primary cause of the loss of confidence in the WTO system that has been evident since Seattle, as Ross Garnaut notes it is ‘simply part of the mess, reinforcing others’ perceptions that the multilateral trade system has had its day.’

The term ‘Free Trade Agreement’ is a misnomer

Known as Free Trade Agreements (FTAs) because they reduce trade barriers between the signatories, they could also be called discriminatory agreements because their benefits are denied to others.  Expert opinion is divided on the merits of these so-called FTAs.  Some argue that they are building blocks for broader liberalisation, which buttress the WTO system and the rules for multilateral trade. Others, including many eminent trade economists, see them as stumbling blocks that distort and divert trade, thus undermining multilateralism and non-discrimination.

Supachai Panitchpakdi, the WTO director-general, is clearly in the latter camp.  In November 2002, he reminded WTO members about the dangers of bilateral and regional FTAs, and noted that ‘by discriminating against third countries and creating a complex network of trade regimes, such agreements pose systemic risk to the global trading system.’

Agriculture in an Australia-US Bilateral Deal

I have argued elsewhere that an Australia-United States ‘free trade agreement’ is neither likely nor desirable.
  Until recently the Howard government shared that view.  In 1997 the Clinton Administration made overtures to Canberra about the possibility of a bilateral free trade agreement.  At that time, this was firmly rebuffed by the Howard government which recognised that Congress was unlikely to agree to a bilateral deal that opened the United States market for highly competitive Australian exports of high-speed passenger ferries, sugar, dairy products and other agricultural commodities.  

The government now believes such a deal is desirable, but it has struggled to come up with a consistent and reasoned case for a bilateral deal with the United States.  The lack of obvious trade benefits was underlined by a government-commissioned report by the Centre for International Economics, which identified very few potential benefits for Australia’s merchandise trade.  The CIES report estimates a possible $4 billion gain to Australia’s GDP—but only if the most highly protected areas of the US agriculture market, including dairy, sugar and beef, are completely liberalised.
   The report does not take into account any welfare losses that would be associated with the abolition of the pharmaceutical benefits scheme, changes in Australia’s quarantine arrangements, or any changes to Australia’s approach to intellectual property protection. 
With respect to trade in agriculture, the US Farm Bill provided a timely reality check for those who believed that a bilateral deal with the United States might have provided a substantial boost to Australia’s farm exports.  The bill, which provides billions of dollars of subsidies to US farmers for many years to come, effectively wipes out any prospect of securing significantly improved access to the US market for Australian exports of dairy, sugar and citrus.  Even where there is potential for improvements in market access, an Australia-US FTA will not address the other two major areas of trade distortion in agriculture:  domestic subsidies and export subsidies.  Improvements with respect to these forms of trade-distorting support for US agriculture can only be achieved through multilateral negotiations in the WTO.

While the Farm Bill is a disappointment, it is hardly a surprise.  After all, Australian farmers have a long and bitter history with American agricultural protectionism.  For many decades, attempts to gain better access to the US market for farm products have always been stymied by Congress.  And for those who think that Australia might yet be rewarded for its part in the post-September 11 alliance against terrorism and the war in Iraq, it is worth recalling what happened during the early years of World War Two when Canberra’s attempts to negotiate a bilateral trade deal with the US foundered on the rocks of congressional agricultural protectionism.  Australia’s role as a key US ally in the Pacific war made no difference to those trade negotiations.  The reality is that the United States has always kept defence and trade in separate boxes, and it is not about to change that practice now.

Devil in the Detail:  Congress gets two bites at the cherry on agriculture trade

With trade negotiations, the devil is always in the detail.  One detail that is not very well understood in Australia is the fine print in the Trade Promotion Authority (TPA) bill that finally passed through the US Congress last year.  Traditionally, TPA means that the Congress must vote for an trade agreement on a ‘take it or leave it’ basis, thus preventing the sectional protectionist interests in Congress from picking off elements in a trade agreement that will cause them political grief.  This time, however, Congress inserted a caveat that forces the President to seek separate approval from Congress for any deal involving sensitive agricultural items, approval that is not likely to be forthcoming if it upsets powerful interests in the US agricultural sector.  

Manufactured Goods in an Australia-US deal?

Is there more scope for improved market access for our manufactured exports?  With some notable exceptions, US manufacturing tariffs are already low.  It is not principally tariffs that impede our manufactured exports to the US, but rather other domestic legislation such as the notorious Jones Act of 1920 which reserves US coastal and inland shipping to American-built vessels.  Australian companies lead the world in the design and manufacturing of high speed ferries, but the Jones Act makes it impossible for Australia’s companies to export these to the US. 

Another factor to consider is our own negotiating coin, which is very limited given the openness of the Australian economy economy.  If Australia were to secure tariff reductions in processed foods for example, what would we have to give up in return?  The US targets here are no secret.  Hollywood has long objected to our local content rules in broadcasting.  The major drug companies want to revise the Pharmaceutical Benefits Scheme price caps that keep the cost of prescription drugs at an affordable price in Australia.  US foreign investors want to eliminate the power of the Foreign Investment Review Board to screen investment proposals from American corporations.  Are we willing to sacrifice these programs in return for US tariff reductions on ice cream?  

But doesn’t Canada get special treatment because of its FTA with the US?

When the Bush Administration slapped new tariffs on steel imports last year, Trade Minister Mark Vaile noted that Canada had been exempted from the new tariffs because of the North American Free Trade Agreement (NAFTA).  What Vaile did not point out is that NAFTA has not guaranteed secure access to the American market for Canadian exporters of softwood lumber, pork, fish, potatoes and durum wheat, to name just a few areas where Canada has long-running and bitter trade disputes with the US.  The Commowealth government needs to understand that FTAs do not prevent Washington from bending the rules to suit its domestic interests—and this will always be the case given the nature of US congressional politics.

Investment in an Australia-US agreement

Those who argue most forcibly for a trade agreement with the United States claim that the focus on trade benefits (or, more precisely, the lack of trade benefits) misses the point.  Indeed, the most vocal proponents of a bilateral deal claim that the main game is really about investment.  There is considerable substance in that argument, since the investment links between Australia and the US are much more important than the trade links.  

In any bilateral trade deal with Australia, Washington would seek to enshrine specific rights for US investors, similar to those contained in Chapter 11 of NAFTA.  These include ‘right to establishment’ and ‘national treatment’ obligations, as well as provisions that allow foreign investors to take complaints about a breach of obligations to an arbitration body—in essence, it would give US companies the right to sue the Australian government. This is a significant departure from WTO practice where only states are capable of bringing international legal proceedings.  Moreover, unlike the WTO dispute settlement mechanism, there is no appeals process.  
US companies have used NAFTA’s investment rules to successfully challenge several elements of environment protection legislation in Canada. Recent cases brought against Canada under NAFTA’s investment rules have successfully reversed a Canadian ban on MMT, a gasoline additive with a high magnesium content considered to be a public health risk, and a Canadian ban on the export of hazardous waste containing polychlorinated biphenyls (PCBs).
  A major US multinational, United Parcel Service, is currently suing Canada for anti-competitive behaviour because of Canada Post’s monopoly over the delivery of letters. While many Canadian businesses, non-governmental organisations, and community groups have been up in arms over NAFTA Chapter 11, the Canadian government has been willing to reverse its laws, or pay millions of dollars of compensation to US investors, because of the overwhelming trade benefits that NAFTA provides for the Canadian economy.
  In the absence of similar trade benefits to Australia in an Australia-US agreement, would Australian governments be able to make the same cost-benefit calculation?  

It is important to understand that it doesn’t take an FTA to deal with non-trade issues, including investment.  For instance, a new protocol to the Australia-US Double Taxation Agreement is expected to greatly enhance two-way investment this year.

But won’t a trade agreement strengthen our alliance with the US?

Bilateral trade agreements are driven by a broad range of motives, which often have little to do with trade issues.  The proposed agreement between Australia and the US is no exception:  since the terrorist attacks on the United States, both governments have framed the quest for an FTA in the context of the strengthening the Australia-United States alliance more generally.  In August 2002, Foreign Minister Alexander Downer declared that a trade agreement with the United States would ‘help engender a broader appreciation – in both countries – of the bilateral security alliance.’  Similarly, when announcing President Bush’s intention to commence negotiations with Australia, US Trade Representative Bob Zoellick declared that an FTA would ‘strengthen the foundation of our security alliance’.  

The alliance with the US is of primary importance to Australia:  the invocation of the ANZUS Treaty in 2001 underlines that reality. Following this ‘deepening of the alliance’ argument, some contend that the changing nature of warfare, and the need for substantial investment in intelligence and information systems, as well as new forms of rapid strike capabilities, demand even closer links to the United States. This may well be true, but it is no argument for a Claytons FTA that is likely to produce few trade gains for Australia, while discriminating against our other major trade partners including China and Japan.  Moreover, this linking of trade and security concerns risks damaging the wider Australia-United States relationship.  Surely, this would be greatly counter-productive to the government’s objective of strengthening ties with the United States. Trade disputes will occur in the future, FTA or not, and Australians have a great deal of difficulty in being an ally but not treated as a friend.

Finally, it is worth noting that in seeking to attach Australia to the world’s economic superpower via a preferential agreement that would discriminate against our other trade partners including Japan, China, South Korea and Taiwan, the government is subjecting us to the very assymetries of power that we have so long sought to mitigate through the global trade system.  In purely practical terms, bilateral trade discussions with the United States divert resources away from our multilateral negotiating efforts in Geneva, and undermine our ability to influence agendas, processes and outcomes in the WTO round.  In symbolic terms, it is reminiscent of an earlier, more deferential and patrimonial approach to foreign policy where Australia sought security by clutching for apron strings.  
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