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The Media Entertainment and Arts Alliance (Alliance) is the industrial and professional organisation representing the people who work in Australia’s media and entertainment industries. Its membership includes journalists, artists, photographers, performers, symphony orchestra musicians and film, television and performing arts technicians.

Executive Summary

The Alliance has a long standing interest in trade agreements and welcomes this opportunity to make comment, in its area of expertise, on the forthcoming negotiations on the General Agreement on Trade in Services (GATS) in the Doha Development Round of the World Trade Organisation (WTO) and on the forthcoming negotiations for a free trade agreement (FTA) with the United States of America. 

Most recently, in February 2003, the Alliance made submission to the Office of Trade Negotiations, Department of Foreign Affairs and Trade (DFAT), in response to its call for public comments on the Discussion Paper on the General Agreement on Trade in Services (GATS). 

In January 2003, the Alliance made submission to the DFAT Inquiry into a Free Trade Agreement between Australia and the United States of America. 

This submission builds on those two submissions both of which can be found at the Alliance website or provided electronically if required.
 

Additionally, over the past two years, the Alliance has made submissions to a number of inquiries regarding trade.
 

The Alliance is of the firm view that a comprehensive cultural exemption should be the outcome of all trade agreements, be it by way of a reservation in negative listing agreements or by making no commitments and remaining unbound in respect of positive listing agreements. 

Consequently, the Alliance believes the Government should make neither offers nor commitments in respect of any aspect of GATS that might impact on the cultural industries in the current round or any future negotiating rounds. Australia’s position should continue to be as it was in the Uruguay Round, namely to make no commitments. In respect of the proposed FTA with the United States, the Alliance expects the Government would negotiate a reservation no less robust than that achieved in the recently concluded negotiations for the Singapore-Australia Free Trade Agreement (SAFTA). 

The Alliance notes the Government’s position in respect of the GATS negotiations and the audiovisual sector was expressed in the Australian Intervention made in Geneva in 2001:

“Australia remains committed to preserving our right to regulate audiovisual media to achieve our cultural and social objectives and to maintain the broad matrix of support measures for the audiovisual sector that underpin our cultural policy; including retaining the flexibility to introduce new measures in response to the rapidly changing nature of the sector.”

Further, the Alliance notes that the Government’s position in respect of cultural industries in the context of a free trade agreement with the United States was articulated on 3 March 2003 by the Hon. Mark Vaile, MP, Minister for Trade, announcing Australia’s objectives in the forthcoming negotiations:

 “We will ensure outcomes from the FTA negotiations do not impair Australia’s ability to deliver fundamental objectives in health care, education, consumer protection and supporting Australian culture and identity.  The Government remains committed to preserving its ability to regulate in relation to social and cultural objectives, and will ensure the FTA is consistent with that goal.”

To give certainty to the status of cultural industries in trade agreements, the Alliance urges the Government to consider joining with the 53 country members of the International Network for Cultural Policy and to endorse the proposal by eight of those members to seek UNESCO support for the development, ratification and implementation of an international instrument on cultural diversity.

Consequently, the Alliance also urges the Government to seek amendment to the WTO rules to remove cultural industries from the remit of the WTO.

The Alliance notes that one of the key objectives for the United States, in accordance with the Trade Promotions Authority (TPA) that has authorised their entering into negotiations for a free trade agreement with Australia is the inclusion of core labour standards. This is a position that the Alliance endorses both in respect of GATS and an FTA with the United States.

As many of the issues that relate to the negotiation of an FTA with the United States also relate equally to the GATS negotiations, those issues are not repeated in this submission.

Finally, the submission builds on the arguments set out particularly in the two submissions made this year, one in respect of the FTA with the United States in January and the other to DFAT in respect of GATS in February. Those submissions canvassed a broad spectrum of the cultural industries including the need to ensure that public broadcasting and the performing and visual arts are protected in any trade agreements. The points made in those submissions are relevant to the current enquiry. This submission, however, focuses principally on audiovisual services given the desire by the United States to see this sector liberalised in a free trade agreement and the desire of the United States and Brazil to see it liberalised under GATS. 

A free trade agreement with the United States

The Alliance is concerned that Australia is departing from its long-standing policy position to pursue its trade objectives in the context of multilateral agreements and is now adopting a position that embraces both multilateral and bilateral agreements.

As a small developed country, consecutive Australian governments have pursued multilateral agreements in preference to bilateral agreements because in negotiations undertaken in a multilateral context Australia is better able to pursue alliances with like sized economies and work collaboratively with countries with similar goals.

The Alliance is of the view that Australia’s needs are better served in the multilateral context. 

The Alliance is also concerned that the benefits to Australia of negotiating an FTA with the United States have not been adequately established.

The Rural Industries Research and Development Corporation commissioned ACIL Consulting to examine the impact of an FTA with the United States from an agricultural perspective. The report, A Bridge Too Far? released in February 2003, questioned the benefits to Australia of entering into a such an agreement. “Our assessment is that the economic benefits of the FTA to Australia as a whole are, at best, very finely balanced. The impact on Australian farmers is likely to be negative, especially if domestic political considerations in the US prevent genuinely free trade in the most sensitive industries – sugar, dairy and meat.”

Importantly, however, it is unlikely that the impact of liberalisation in the cultural sector was taken into account, particularly as ACIL Consulting concluded that “most local content standards are redundant”
, a view the Alliance believes is incorrect as argued later in this submission. The Alliance believes that if liberalising the audio-visual sector were taken into account such benefits to Australia as the report did establish would be eroded entirely and the likely outcome for Australia would be negative.

In June 2001, the Centre for International Economics (CIE) prepared a paper for DFAT, Economic impacts of an Australia-United States Free Trade Area. It modelled the effect of removing all barriers to trade between Australia and the United States and concluded that, over 20 years, the net increase in economic welfare in Australia could be nearly US$10 billion and for the United States more than US$10 billion. 

However, the report did not include all barriers to trade. Excluded was one so-called barrier to trade that the United States is most keen to see removed, namely the Australian content standards that apply to television. Given “there is uncertainty as to which quotas influence broadcasting decisions and the difficulty of modelling these barriers anyway, we are not attempting to incorporate these restrictions in our quantitative analysis”.

The CIE’s modelling results were also relied upon in a subsequent study commissioned by DFAT in 2001, An Australia-United States Free Trade Agreement - Issues and Implications, prepared by Monash University’s APEC Study Centre.

The Alliance strongly believes that in the absence of the content standards the audiovisual balance of trade between Australia and the United States would be even more weighted in favour of the United States than is currently the case and the ability for the Australian production industry to produce Australian programs for Australian audiences would be destroyed.

Consequently, it is the view of the Alliance that the results of the two studies commissioned by DFAT are incomplete in that they do not address the adverse impact the removal of the content standard would have – in cultural terms, in trade terms and in terms of the collapse of an important industry.

In the event an FTA is pursued, the Alliance is of the view that the preferable model would be a positive listing agreements – as is the case with GATS. However, as the recently concluded SAFTA is a negative listing agreement, and given that is also the case with the US-Singapore and US-Chile FTAs, it is likely that a negative listing agreement will be the preferred framework for both countries.

The problem for the Alliance with a negative listing agreements is that they require greater foresight in drafting than is the case with positive listing agreements.

A free trade agreement between Australia and the United States was first mooted in the 1930s. Whilst television had had its first airing in Brisbane in 1932, it was a novelty and its potential largely unknown. Television as we know it today did not commence until 1956. Video was unheard of as were CDs, DVDs, CD ROMs, home computers, the internet, broadband, community broadcasting and pay television. In the 1930s, Australia did not have a national ballet company or a national opera company, nor was their government funding for the live performing arts or the film industry and obviously support mechanisms such as the content standard for television did not exist.

Had Australia negotiated an FTA with the United States with a reservation for those sectors of the cultural industries known at the time and agreed to standstill provisions, the flourishing cultural industries we now know would not have been possible.

Our submission to DFAT in January this year included a short history of government assistance to cultural industries during the course of the 20th century to demonstrate the many ways in which government has responded to developments in the industry, to changing needs of industry, to changes in the national and international markets and to accommodate shifts in government social and cultural policy. That history is not repeated in this submission but it does demonstrate that government – federal state and local – has long relied upon an environment that delivers maximum flexibility to respond to changed circumstances in order to implement social and cultural policy objectives.

If a positive listing is not the approach adopted for these negotiations, then the Alliance strongly urges the government to take comprehensive reservations in all sectors of the agreement that might impact on the cultural industries, with no standstill provisions and leaving the government free to adopt or amend any measures it deems fit now and into the future, leaving the cultural sector free from the imperatives of progressive liberalisation.

Securing a cultural reservation in a free trade agreement with the United States

In the bilateral negotiations for SAFTA, Australia was able to negotiate a cultural reservation as follows:

“Australia reserves the right to adopt or maintain any measure relating to:

· the creative arts, cultural heritage and other cultural industries, including audiovisual services, entertainment services and libraries, archives, museums and other cultural services;

· broadcasting and audiovisual services, including measures relating to planning, licensing and spectrum management, and including:

· services offered in Australia;

· international services originating from Australia.”

Creative arts are defined in SAFTA reservation as including the performing arts – including theatre, dance and music – visual arts and craft, literature, film, television, video, radio, creative on-line content, indigenous traditional practice and contemporary cultural expression, and digital interactive media and hybrid arts work which uses new technologies to transcend discrete artform divisions. Cultural heritage is defined as including ethnological, archaeological, historical, literary, artistic, scientific or technological moveable or built heritage, including the collections which are documented, preserved and exhibited by museums, galleries, libraries, archives and other heritage collecting institutions. 

Importantly, SAFTA contains no standstill provisions, is technology neutral and embraces all technologies and delivery platforms now known and those that may be developed in the future. 

Whilst the Alliance recommends the Government seek a reservation that, at the very least, is no less robust in an FTA with the United States, it is nonetheless concerned that the United States will be resistant. 

Singapore and Australia do not share the same first language, whereas the United States and Australia do, making the cultural product of America more accessible to Australian audiences than is the case with Singaporean cultural product. Importantly, the United States is the dominant player in the cultural industries world wide. This is particularly true of audiovisual services but it is also true of publishing, broadcasting, live performance and visual arts. And finally, the United States is seeking liberalisation of the sector in Australia particularly in respect of audiovisual services and advertising. That was not the case in the negotiations between Australia and Singapore.

That the United States will bring pressure to bear for cultural services to be liberalised is borne out by looking at other agreements to which it is a party.

US trade agreements

Simon Bolivar was the first to propose a hemispheric trade conference in the early 1800s. It did not eventuate. Benito Juarez subsequently proposed a free trade agreement between the United States and Mexico in the 1850s. And in 1889, U.S. Secretary of State James Blaine convened a Pan-American conference in Washington, whose goal was hemispheric free trade. The initiative came to nought not because the task was too complex – the substantive issues were limited to customs procedures and tariffs on agricultural products and manufactured goods.

“Rather, they failed because of a conflict of perceptions and ideas. Latin American intellectuals often viewed the U.S. as an interfering, hegemonic power; saw trade with the U.S. as exploitation; and concluded that the proper course was protection. As Enrique Krauze wrote in his history of post-colonial Mexico last year: ‘The idea of the North American Free Trade Agreement was a violation of the Eleventh Commandment of official Mexican mythology: Thou Shalt Not Trust Americans.’

“Likewise, people in the United States at times looked south and saw only caudillos, guerillas, and opportunistic politicians denouncing the Yanqui to mask inefficiency and corruption at home; and drew the same conclusion about hemispheric trade …
“Thus, the separation of the Americas by trade barriers was perhaps a lesser obstacle than the separation by barriers of psychology, perception and ideas. As Jose Marti said, commenting on Blaine’s conference in an 1890 address just a few blocks from here: “Las barreras de ideas son mucho mas fuertes que las barricadas de piedra” (“the barriers of ideas are stronger than barricades of stone”).

The Alliance is of the view that the barriers to trade in cultural industries for countries wishing to export cultural product to the United States may not exist in the form of legislative measures but they do to this day exist in the form of barriers to ideas embedded in cultural works.

It took another century before the United States finally negotiated an FTA and it was with Canada rather than with Mexico or South America. The Canada-US FTA came into effect in 1989. 

In that agreement, Canada negotiated a reservation for its audiovisual and publishing sectors. The reservation did not extend to other arms of the cultural industries such as live performance. Further, the reservation included standstill provisions, a decision that many in Canada now regret particularly given the dramatic changes in technology and delivery platforms that have occurred in the intervening years. 

In 1994, the North American Free Trade Agreement (NAFTA) was signed between Canada, the United States and Mexico. The reservation negotiated by Canada in the Canada-US agreement was grand-fathered and Mexico, considering that its audiovisual sector was adequately safeguarded by language differences, did not seek a reservation for its audiovisual industries. Further, Mexico had hoped that it would be able to secure a greater share of the Spanish speaking American cinema and television audience. Again, it was a decision that many have since come to regret. The US industry used the investment provisions under NAFTA to acquire Mexican cinemas and then increasingly screened only American films, those produced in English and those produced in Spanish. 

The response to the recent introduction of a one peso levy on screen admissions in Mexico (estimated to generate AU$23 million annually) by the Motion Picture Association of America was a “warning that the US may take retaliatory measures”.
 

The Canadian and Mexican industries bear many resemblances to the Australian film industry. The history of the Canadian film and television industry is reasonably well known in Australia, the history of the Mexican industry rather less so – see Appendix A, The Film Industry in Mexico. Like Australia, both require ongoing government intervention as both compete with the market dominance of the United States.

At the time of writing this submission, the text of the recently negotiated US-Chile FTA was not publicly available. The Alliance understands that Chile initially sought a cultural reservation but that that ambition was not achieved. Certainly, the American industry has welcomed the agreement with Jack Valenti, Chairman of the Motion Picture Association of America (MPAA) saying on 11 December 2002 that it “represents a landmark achievement on market access for the filmed entertainment industry” and “demonstrates that a trade agreement can harmonise two important objectives – trade liberalisation and the promotion of cultural diversity”.
 He also welcomed “the state-of-the art commitments on e-commerce. Chile’s advanced telecommunications infrastructure, coupled with these forward-looking provisions on e-commerce, will ensure benefits for the filmed entertainment industry under this agreement far into the future” – advance warning that Australia needs to approach the issue of e-commerce with caution.

Until the text is publicly available later this month, it is only possible to speculate on how much protection Chile might have managed to retain for its cultural industries from the summaries and reports that are currently available. 

A press release issued by the Office of the United States Trade Representative (USTR) announced that the agreement included “non-discriminatory treatment” for “digital products such as U.S. software, music, text, and videos”
. 

The Report of the Industry Sector Advisory Committee on Services for Trade Policy Matters (ISAC 13) states: “The FTA ensures that all US audiovisual services will enjoy national treatment and MFN status, with reservations. While Chile did take several reservations with respect to this sector, the reservations are narrow, specific, and unlikely to disrupt existing commercial trade in audiovisual services. For example, Chile limits foreign ownership of media, but the US has similar reservations. Chile preserves the right to impose a quota on local content carried on broadcast TV, however, market forces have historically resulted in higher levels of local content than would be required by the quota, so the impact of imposing such a quota would be negligible. Moreover, the Chile FTA avoids the ‘cultural exceptions’ approach that has flawed several prior trade agreements, while demonstrating that a trade agreement has sufficient flexibility to take into account countries’ cultural promotion interests.”
 How this has been achieved remains to be seen.

The text of the recently negotiated United States Singapore FTA was released in draft form by the government of Singapore on 8 March 2003 and more recently by the Office of the USTR. As yet, the Alliance has not been able to analyse its more than 800 pages to establish to what extent the cultural sector may have been liberalised other than in respect of the retention of the right to provide subsidies. 

It would appear, however, that a reservation may not been taken out in respect of audiovisual services, a conclusion consistent with a USTR fact sheet that noted commitments had been made across a range of sectors including audiovisual services and advertising
. Singapore did, however, reserve the right to adopt or maintain measures in relation to the distribution and publication of printed media. It also reserved “the right to adopt or maintain any measure in relation to broadcasting services receivable by Singapore’s domestic audience and to the allocation of spectrum in relation to broadcasting services. This reservation does not apply to the sole activity of transmitting licensed broadcasting services to a final consumer.”

United States’ expectations for a free trade agreement with Australia

One of the loudest voices in the United States championing a free trade agreement with Australia is the Motion Picture Association (MPA) and its counterpart organisation the Motion Picture Association of America (MPAA). MPAA CEO and President, Jack Valenti, speaks regularly on trade agreements and champions the cause of enhancing America’s access to international markets.

The MPA was established in 1945 as the Motion Picture Export Association of America “to reestablish American films in the world market, and to respond to the rising tide of protectionism resulting in barriers aimed at restricting the importation of American films”
 Its name was changed to the Motion Picture Association in 1994 “to more accurately reflect the global nature of audiovisual entertainment in today’s international marketplace. Since its early days, the MPA, often referred to now as ‘a little State Department,’ has expanded to cover a wide range of foreign activities falling in the diplomatic, economic, and political arenas.”

The MPAA was established in 1922 as the trade association of the American film industry. 

“Today, these associations represent not only the world of theatrical film, but serve as leader and advocate for major producers and distributors of entertainment programming for television, cable, home video and future delivery systems not yet imagined [emphasis added] …

“The MPA and MPAA are concerned with enhancing the outward flow from the United States of the output of the United States’ audiovisual industry. They represent the largest and most powerful producers of audiovisual programs in the world. The membership (as reflected by the structure of the Board) of the MPAA includes the seven major studios
, vertically and horizontally integrated companies that dominate the audiovisual and broadcasting sector in the United States and to varying degrees around the world.

“Although representing the industry with the greatest penetration into global markets, the MPA and MPAA are nonetheless seeking even greater access.”

Thus the interests of the MPA and the MPAA in pursuing trade agreements are very clear. They are about expanding markets for American programs. They are about market domination. They are not about reciprocity or opening up the American market to product from other sources.

On 6 February this year, the Vice President of the MPA gave testimony before the US International Trade Commission on the economic and cultural benefits to the US filmed entertainment industry of services liberalisation.

“This agreement should result in a more open, predictable bilateral trade regime that enhances the flow of all kinds of audiovisual services. As I have stated in testimony before the Trade Policy Sub-Committee on January 15, MPA strongly believes in the value of trade agreements to facilitate the export of cultural goods and services …

“It is impossible to quantify, but difficult to understate, the economic value of addressing this set of issues in the US – Australia Free Trade Agreement. MPA’s members earned 40 percent of their total revenues, or about $12 billion, in international markets outside the United States. Australia is our 8th largest market, generating revenues of about half a billion dollars annually. The certainty and predictability of having trade rules that guide our export activities in this market are invaluable to our industries. While many industries take the basic structure of a trade regime for granted, this is a luxury our industry does not enjoy. As Alan Riding reported on page 33 of yesterday’s New York Times, France and Canada are leading an international effort aimed at removing culture from the World Trade Organization. This debate has found some resonance among groups in Australia. The US Government must be equally committed to ensuring that filmed entertainment remains solidly inside of trade agreements – in part by finding the appropriate balance in trade agreements between trade and cultural concerns.

“The cultural issues at stake for the United States in this debate are also enormous. Blatant anti-Americanism lies at the heart of the international debate on culture and trade. Foreign advocates of excluding culture from trade agreements try to paint American culture as monolithic. We know and celebrate our own diversity – and want to share our diversity with the world.” 

On 15 January 2003, Robert Vastine, President of the Coalition of Service Industries testified before the Trade Policy Staff Committee Office of the US Trade Representative and on 6 February 2003, Linda Schmid, Vice President of the Coalition of Service Industries testified before the International Trade Commission on the proposed FTA with Australia. The services industries’ wish list included full market access and national treatment for production, distribution, and projection services (including cinema theatre ownership and management) for motion pictures, sound recordings, videos, packaged media such as films, music, goods needed in audiovisual services, printed media, publishing, removal of ownership regulation in the media and commitments made to be technologically neutral.

America’s requests will cripple Australia’s audiovisual industries

In its submission to DFAT in January regarding the proposed Australia US FTA, the Alliance argued that the Australian audiovisual market is a remarkably open market. Similarly, access to Australia for other cultural goods and services is also identifiable by its openness. There are absolutely no barriers to entry for films from the United States – Australian films capture between 4 and 8 percent of box office takings annually. 45% of transmission time on free-to-air television between 6am and midnight and 100% of transmission time between midnight and 6am is available for television programs from the United States and elsewhere. Additionally, content standards do not apply to the national broadcasters.

Further, the Australian content standard is remarkably transparent and certain.

Conversely, the United States, whilst not having content standards or other similar so-called “barriers to free trade”, is an extraordinarily closed market, a point argued in detail in the Alliance submission to DFAT.

The two markets are very different. Australia, being a relatively small country with a population – and therefore audience base – less than one tenth that of the United States, does not have the critical mass to sustain cultural industries in the absence of government intervention. The same cannot be said of the United States. 

The cultural industries in Australia are remarkably competitive and efficient. This is true of the audiovisual sector as well as the performing arts sector. 

It is unarguably cheaper to produce film and television productions in Australia than it is in the United States, a key factor in making Australia an attractive location for so-called “runaway” or “footloose” American productions. The other key factor is a highly skilled and flexible workforce. Australian productions require less technicians and managerial personnel than is the case on American productions, leading to further cost savings. Necessity being the mother of invention, Australian crews have had to learn how to work more efficiently than our peers across the Pacific. 

Notwithstanding the efficiency and competitiveness of the Australian audiovisual industry, not having the critical audience mass to sustain a viable industry necessitates selling product and seeking finance internationally. Sales to overseas markets are crucial to recouping costs. Again the same is not true of America. American films and television programs are able to recoup their costs and realise profits in their own territory with sales to international markets representing further profit. 

The other point that needs to be made is the impact of primary and secondary market prices for television programs. Television programs traditionally have looked to recouping their full cost in their primary market. Thus a television drama program made in the United States, for say US$2 million an hour, can expect to recover that cost in America. That same program can then be sold to Australia for as little as AU$40,000 per hour, Australia being a secondary market. Conversely, an Australian television drama program would typically cost AU$450,000 per hour to produce and the producers might expect to recoup 50% from the Australian market looking to sales overseas – in secondary markets at secondary market rates – to cover the balance of the cost of production.

Where the United States looks to overseas markets to enhance their profits, Australia looks to overseas markets firstly for cost recovery.

Consequently, a level playing field does not and is most unlikely to ever exist. The figures for the balance of trade for television programs indicate just how uneven that playing field is.

Value of audiovisual royalty trade with the USA, 1987/88 to 2000/2001

There is not enough data to fully break down export earnings from royalty trade with the USA. The high result in 1987/88 ($79 million) was probably largely due to Crocodile Dundee II, but in recent years, export royalty income from the USA has tended to come more from television programs than cinema films. 

Imports of American TV programs rose significantly in 1997/98 and again in 1998/99, coinciding with the take-off of pay television in Australia. Imports of American films and videos have remained relatively steady.


Australia’s audiovisual industry is an open one – the American audiovisual industry is a closed one

As indicated above, whilst Australia has an Australian content standard for free to air commercial television, 45% of transmission time is available for programs from overseas – principally filled with programs from the United States and secondly from the United Kingdom. 

Conversely, American television is scheduled almost exclusively with American programs. Not one Australian program has aired on American network television in the past two decades. Whilst Australia has been reasonably successful in producing programs that have rated well on subscription television in the United States, all have been either remakes of Australian programs with American actors (Hi-5, Here’s Humphrey), revoiced with American actors, productions set in the future and in outer space where the only human role was filled by an American (Farscape), productions filmed with all cast speaking with American accents from the outset (Beastmaster, Lost World) or productions where the protagonists are American and Australia the location (On the Beach).

That this is the case is not surprising as Australia is hardly alone in not being able to sell its product to the United States.

New On The Air – or NOTA as it is more generally known – is a monitoring service of television programs compiled by Mediametrie/Eurodata TV and International Media Consultants Associés (IMCA). It surveys 50 television channels in Australia, France, Germany, Spain, Italy, the Netherlands, the United States and the United Kingdom. In June 2000, it found that “[w]ith 71.9% of imported new programming for the fall 1999 season, Australia remains the most welcoming country for TV formats.”
 The report found that “[w]hen program origins are considered, the broadcasters least interested in imports include American networks ABC, CBS, FOX, WB and UPN (that is, all the networks except NBC, which scheduled one imported program, which got a lukewarm reception, anyway).” At the other end of the spectrum, the report found “[i]n the category of broadcasters most open to foreign programs are almost all the Australian channels (ABC, 7 NETWORK, 10 NETWORK, 9 NETWORK)”.

As noted in the Alliance submission to DFAT in January this year, “For the most part, Americans feel much more favourably about exporting their culture than they do about welcoming other cultures ... Generally, publics in other countries like American popular culture much more than Americans like foreign culture.”

Indeed, American audiences have had little opportunity to develop an appetite for overseas programming. Given that the seven major companies represented by MPAA are vertically and horizontally integrated, they have a vested interested in ensuring it is their own product that dominates both television and cinema screens in the United States. This is currently leading to a production crisis in the United States as companies independent of the seven majors are increasingly being forced out of the market, thus reducing the diversity of programming available to American audiences even further – not only does diversity on screens in America exclude programs from overseas, increasingly it is meaning the diversity available only from the seven majors that dominate the industry.

Notwithstanding Australia’s openness to overseas programs, Australian television drama consistently rates well with Australian audiences reflecting a world wide pattern of local programs generally performing better than imported programs. 

As indicated earlier, the feature film market is also remarkably open to product from overseas. Australian productions account for only 4-8% of box office takings annually with American films typically capturing 90% of box office takings annually.

The dominance of American films world wide also impacts on television. With larger advertising budgets, American films are able to penetrate the consciousness of prospective audiences in a way that Australian films cannot. Larger print budgets also mean American films can “open wide” – opening simultaneously around the country on a large number of screens – thus capitalising on their advertising spend to great effect. Eurodata TV News founds that in the year 2000, American films accounted for 69% of the top rating films screened on television in 55 countries. “Those films recurring in the highest number of countries are often those that were particularly successful in the cinema theatres”.
 The report goes on to say, “The overall winner for 2000 was Titanic, with the James Cameron film finding its way into the Top 10 choices of 12 countries and took the number one slot in 8 of them”. It attracted 10.5 million in a single broadcast in Germany. Similarly, Air Force One attracted over 10 million viewers in Italy. 

Why Australia needs content standards on television

The Alliance submission to DFAT in January in respect of an FTA with the United States included a brief history of government support to the cultural industries and that history is not restated in this submission. Rather this submission will look in more detail at one sector of the industry for which the United States is most earnestly seeking liberalisation, namely the content standard on free to air television. 

The recent ACIL report, A Bridge Too Far? commented, “Australia has local content quotas for television … Analysis suggests that most local content quotas are redundant in the sense that the media firms choose to have local content above the quota level because that reflects customer demand.” 

Whilst in broad agreement with the arguments set out in the ACIL report, the Alliance takes issue with its conclusion that local content quotas are redundant. 

On 3 March 2000, the Productivity Commission released its Inquiry Report on Broadcasting. In respect of content standards for free to air television it recommended as follows:

“To ensure that the social and cultural objectives of broadcasting continue to be addressed in the future digital media environment, the Government should:

· commission an independent, public inquiry into Australian audiovisual industry and cultural policy, to be completed by 2004; and

· following this review, but prior to the final switch-off of analog services, implement a new framework of audiovisual industry and cultural policy.

“Until this new policy is implemented, the following quotas for free to air commercial broadcasters should be retained in their current form and at their current levels:

· the overall transmission quota of 55 per cent for Australian programming;

· the Australian first release drama quota;

· the Australian first release documentary quota; and

· all quotas for children’s ‘C’ and preschool ‘P’ programs.”

Further, the comprehensive review of the so-called subquotas – drama, documentary and children’s programming – conducted during the course of 2002 by the Australian Broadcasting Authority concluded that reductions in the subquotas could not be supported. Some minor amendments were made and the new standard came into effect on 1 January 2003.

Broadcasters the world over are likely to broadcast some level of local news and current affairs, infotainment, game shows and sports programs in the absence of a local content standard (albeit that the level might not be as high as would be the case where an overall transmission quota is in place). However, with the notable exception of the United States, the same is certainly not true of drama, documentary and children’s programs. Around the world, as is the case in Australia, countries mandate minimum standards for these genres.

Europe 

The Television without Frontiers Directive was adopted in 1989 (and amended in 1997). In Article 4, it calls upon member states to ensure that broadcasters reserve the majority of their transmission time for European programs. In Article 5 it requires broadcasters to reserve at least 10% of broadcasting time or programming budget to recent European programs produced by independent producers (excluding time devoted to news, sport, games, advertising, teletext and teleshopping services).

The European Commission releases compliance reports every two years. The latest report was released in November 2002 and demonstrates the effectiveness of the standard with levels of European drama increasing even though the number of broadcasters also dramatically increased from 550 at the beginning of 1999 to 820 at the beginning of 2001 (excluding regional broadcasters). “Broadcasting time for European works in the fifteen Member States and the countries of the European Economic Area was 60.68% in 1999 and 62.18% in 2000.”
 

Information released by the European Audiovisual Observatory in its EUROFICTION 2001 Report further demonstrated the impact of the Directive. The emergence of popular local drama in order to satisfy the Directive’s quota requirements resulted in a dramatic shift away from American programming to domestic programming. As an Observatory press release heading quipped, “TV Fiction Programming: Prime Time is Domestic, Off-Prime Time is American”,
 a complete reversal of the situation in countries like Italy and Spain where US television had formerly dominated prime time. Between 1996 and 1999, local drama production in Spain increased by 90% and in Italy by 228%.

Two trends emerged between 1996 and 2000, namely an increase in local drama and a contraction in American drama. This was the case with all countries other than the United Kingdom. Further, the largest part of American and, in general, non-domestic fiction programs filling the off-prime time slots is increasingly made up of reruns, as a means of lessening growing programming costs. In those countries that did buck the overall trend with some small increases of American programming in prime time, the increases by no means compensated for the reduction that occurred during the nineties and the report found that it was mostly the result of substitution – television drama replacing movies and sports programs that had migrated to pay television.

Notwithstanding the erosion of American programming, the following chart demonstrates the extent to which America stills accesses the screens of Europe. As can also be seen, whilst Australia dominates the imported programs seen on British television that do not derive from the US, penetration is nonexistent in prime time.

Geographical Origin of TV Fiction Programmed by Major Networks (Sample Week 12-18 March 2000) 

	
	Domestic
	US 
	European 
	Other 

	United Kingdom 
	Whole day 
	47% 
	43% 
	0% 
	10% 

	
	Prime Time only 
	51% 
	49% 
	0% 
	0% 

	Germany 
	Whole day 
	36% 
	57% 
	5% 
	2% 

	
	Prime Time only 
	56% 
	44% 
	0% 
	0% 

	France 
	Whole day 
	25% 
	56% 
	15% 
	5% 

	
	Prime Time only 
	75% 
	25% 
	0% 
	0% 

	Italy 
	Whole day 
	19% 
	64% 
	4% 
	13% 

	
	Prime Time only 
	43% 
	51% 
	6% 
	0% 

	Spain 
	Whole day 
	20% 
	56% 
	7% 
	17% 

	
	Prime Time only 
	51% 
	37% 
	12% 
	0% 


Source: EUROFICTION available online at www.obs.coe.int
Further, the popularity of local programs is evidenced by the fact that ten of the top ten rated prime time drama programs in Britain were British. The same is true of Germany.

Canada

Canada first introduced content quotas in 1961 with an overall transmission quota of 40% increasing, in 1970, to 60% during the 18 hour broadcast day and to 50% between 6pm and midnight. (The quota for CBC, the public broadcaster, was slightly higher – a flat 60% throughout the broadcast day.) 

Without subquotas specifying genre, the transmission quota was, with a few exceptions on CBC, filled with sports, news and game shows. In 1979, drama quotas were progressively introduced as a condition of licence. The requirements varied from one network to another. In 1982, expenditure requirements were introduced for pay television and subsequently extended to the networks.

Between 1985 and 1995, through the introduction of a drama quota – original hours and expenditure requirements – and subsidies from Telefilm Canada, Canadian drama on English language television doubled and on French language television it tripled. Thus effective government intervention by way of content standards and subsidy delivered a success story.

However, Canadian drama is now in freefall. 

A review of broadcasting in 1998 resulted in a shift from specifying drama requirements to identifying priority program categories as follows:

· Canadian drama programs

· Canadian music and dance and variety programs

· Canadian long-form documentary programs

· Canandian regionally produced programs in all categories other than news and information and sport

· Canadian entertainment magazine programs

As drama is the most expensive form of television programming to produce it has been replaced by cheaper programs that satisfy other priority program categories. Total drama broadcast hours have fallen from 753 in 1999 to 486 in 2002.

New Zealand

Another industry subject to recent review is that of New Zealand. Taking on the World, The Report of the Screen Production Industry Taskforce was released this month. That report found that “[t]he absence of Government regulations to ensure minimum domestic television production levels (quotas), or incentives to encourage foreign or domestic film production investment in this country, has meant most [production] companies seldom have consistent year-round work, nor the funds to invest in talent retention, company infrastructure and the establishment of strong business models.”

The Report goes on to say, “the Broadcasting Minister has facilitated the formation of a television industry working group to develop targets for levels of New Zealand programming on major free-to-air networks. This group comprises Television New Zealand, TV3, the Screen Production and Development Association of NZ On Air. The group has pledged to develop three-year local contents targets to be broadcast by members and to define genres that need particular attention.”

Just how such a strategy will be achieved remains to be seen given the commitments made by New Zealand in GATS. 

By the time of the Uruguay Round, New Zealand had commercialised, corporatised and partly privatised its public broadcasting system. That process included the removal of any content standards. The initial draft of New Zealand’s audiovisual sector GATS offer maintained the right to introduce a quota. However, it was subsequently revised with a new set of reservations reflecting policy at that time. Consequently, protections for radio and television quotas and restrictions to foreign ownership were removed. 

The current Labour Government came to power campaigning for the introduction of quotas only to find it was prevented from doing so by its GATS commitments. “The initial response from then Broadcasting Minister Marion Hobbs implied that the Government would proceed anyway: ‘New Zealand culture is more important than agreements’. However, Prime Minister and Minister for Culture Helen Clark was more circumspect: ‘We have unilaterally disarmed ourselves on trade but very few others have been so foolish. We’re now left with perfectly legitimate calls for local content and people saying ‘You can’t do that because of GATS’. This seems a bit ridiculous so we’re just working out the best way to handle it.’”

The answer has yet to be found. The option of altering its GATS commitments does not appear to be on the agenda. Other options are likely to place New Zealand in breach of its commitments and potentially provoke retaliatory action.

E-commerce

  
The Alliance is concerned that audiovisual services might be included in definitions of e-commerce.

The USTR summary covering the provisions relating to e-commerce in the US-Chile FTA says as follows: “Chile and the United States have agreed to provide non-discriminatory treatment to like digital products of the other country as determined through a list of specific activities, such as creation, production, first sale and other activities or through a list of persons associated with the digital product, such as the distributor, developer, author and others.”

The US Singapore FTA defines digital products as  “…computer programs, text, video, images, sound recordings and other products that are digitally encoded, regardless of whether they are fixed on a carrier medium or transmitted electronically.” It also gives national treatment to defined classes of digital products.

The two read together indicate that the United States has achieved a definition of e-commerce that includes audiovisual services which would account for the manner in which the results have been embraced by the industry in America. As indicated earlier, Jack Valenti, MPAA Chair, welcomed “the state-of-the-art commitments on e-commerce”
 in the US-Chile FTA which “will ensure benefits for the filmed entertainment industry under this agreement far into the future”.

It is also worth remembering that Star Wars Episode 2 and the forthcoming Star Wars Episode 3 are both produced digitally and are released digitally.

Consequently, the Alliance is most concerned that any definition of e-commerce comprehensively exclude audiovisual services and the cultural industries in their entirety.

The American audiovisual sector 

Speaking at the Merrill Lynch Business Conference in Pasadena on 25 September 2002, MPAA President, Jack Valenti offered the following snapshot of the American audiovisual industry:

The American movie, as an attraction to mass audiences, dominates the world. 

Let me offer some fiscal and economic arithmetic. 

I. The core copyright industries (movies, TV programs, home video, books, music, computer software) comprise some 5% of our Gross Domestic Product. They bring in more international revenues than aircraft, than agriculture, than automobiles and auto parts. They are creating new jobs at three time [sic] the rate of the rest of the national economy. The movie industry alone has a SURPLUS balance of trade with every country in the world. No other American enterprise can make that statement. And this at a time when the nation is bleeding from Deficit balance of trade, mounting to $400 Billion annually. 

II. Right now the MPAA member companies have a world wide all-media revenue base in 2002 of some $32 Billion, emerging from theatrical movies, TV, home video and pay-per-view. American movies are now exhibited in over 150 countries on five continents. This current twelve month span in the U.S. theatrical marketplace will be the greatest in box office and admissions since 1959. Then consider this: DVDs set new sales records, not only in this country, but around the world. So far in 2002, DVD revenues for the MPAA member companies are some 40% of all media world wide sales. But never forget it is movies that feed the DVD market. 

III. Consumers all over the world have a huge spread of options for watching movies. There are world wide: 

108,000 theater screens (in the top twenty world markets, including the U.S.) 

385 million VCR households 
96.5 million DVD homes 
l.08 Billion TV households 
307 million cable subscribers 
129 million satellite homes 
1,154 cable channels 

In the U.S. there are some 69 million computer homes, with an estimated 16 million with broadband access, about a 25% penetration. It ought to be more. 

Through each of these delivery systems flow, night and day, an unending stream of American movies whose audience appeal is the most enticing on the planet …

 
Consider this: Unseen by the public and often un-regarded by analysts is the ascending value of studio libraries. Since 1968, for example, more than 17,000 new movies have entered the marketplace, and take up residence in the libraries of film companies. The member companies of the MPAA have been building their libraries for over eighty years. These studios spend tens of millions of dollars each year keeping their films in pristine condition. The appetite for films enlarges amidst a market landscape swelling with alternative viewing options. It’s an appetite which is endless and all embracing. Film libraries re-mint themselves every year, evergreen and tempting to new generations. Or to put it another way, trousers grow threadbare, cars wear out, marriages erode, but a movie lives forever – on TV, cable, satellite, in home video, pay-per-view, the Internet and soon, no doubt, in some as yet un-imagined new delivery design …

The technology we find so magical today will seem primitive eighteen months from now. The rising curve of new digital technological development moves with dizzying speed.

It is little wonder that the United States is so determined to, at the very least, secure standstill provisions in trade agreements.

Figures released on 4 March 2003 by Jack Valenti
 showed MPAA companies released 225 films in the United States during 2002, an increase of 29 over the previous year. All other distributors operating in North America released 242, down 45 from the previous year. International box office for films produced by MPAA member companies reached US$9.64 billion, up 13% on the previous year. 

The average budget for films released by MPAA members during 2002 was US$58.8 million, 23% more than the average budget for films in 2001. Average marketing costs were US$30.6 million.

By contrast in the year 2001/02, Australia produced 30 films with a total value of A$131 million.
 (excluding co-productions and offshore films using Australia as a location).

Foreign ownership and cross media restrictions 

The Alliance notes that one of Australia’s objectives in negotiating an FTA with the United States is to “ensure that the negotiations take account of Australia’s foreign investment policy, and the need for appropriate policies to encourage foreign investment, while addressing community concerns about foreign investment.”
 

The Alliance is strongly of the view, as argued in the Alliance submission to DFAT in January, that the foreign investment restrictions applying to the media remain in force together with the cross media ownership rules – if for no other reason than that they work and serve the Government’s policy objectives.

As the United States has foreign investment restrictions in place in respect of its own media, this may not be difficult to achieve.

However, the Alliance notes that appearing before the Trade Policy Staff Committee Office of the USTR considering the impact of a free trade agreement with Australia, Linda Schmid and Robert Vastine of the Coalition of Service Industries both argued for “full market access, national treatment” and the elimination of “ownership restrictions on news agency, printed media and publishing, and advertising services”
.

The draft requests that have been made by the European Commission (EC) in the current Doha Round of GATS have not been released but have been widely leaked. In its requests both to Canada and the United States, the EC and its member states include a number that will impact potentially on Australia’s foreign investment and cross media ownership rules.  The EC requests are understood to question United States restrictions against one company owning both newspapers and radio or television stations in the same market, and it seek removal of MFN exemption on one-way satellite transmission of Direct To Home and Direct Broadcast Satellite television services and digital audio services.  Requests to Canada are understood to include removal of restrictions against or limitations on foreign ownership of “cultural firms”.

Both in the context of GATS and a United States FTA, the Alliance believes the government needs to retain the right to legislate in respect of media.
Movement of natural persons

The Alliance notes that one of Australia’s objectives for a free trade agreement with the United States is to “[p]ursue opportunities to enhance the temporary entry of business persons and other Australians to the United States”.
 

Entry into Australia to work in the entertainment industry is governed by the Migration Regulations and the principal effective visa sub-class is the 420 Entertainer visa which falls within the Cultural and Social Stream. The policy objectives for the visa-subclass are as follows: “It seeks to facilitate the community’s access to a wide range of overseas cultural events and activities. In doing so, it also seeks to ensure that employment and training opportunities for Australian entertainment personnel result from these activities.”

Australia has recently completed a major two year review of temporary residence visas, the results of which are set out in the Commonwealth publication In Australia’s Interests released in 2002
. The Review found a high level of integrity in the 420 Entertainer visa sub-class and that “the current arrangements offer significant protection to Australian residents involved in the industry” and proposed “no change to these arrangements”.

After such a comprehensive and recent review, the Alliance believes it is inappropriate to make any changes to the current arrangements in the context of trade negotiations. 

An International Instrument for Cultural Diversity

In March 1998, the UNESCO Conference on Culture for Development, held in Stockholm, concluded that globalisation was undermining local and traditional cultures, and that cultural groups should form global networks to counteract this trend. Three months later, the Canadian Heritage Minister, Sheila Copps, hosted a meeting of cultural ministers, which led to the establishment of the International Network on Cultural Policy (INCP). 

The INCP now has 53 member nations (including the United Kingdom, Canada and New Zealand)
 and is exploring the role that an internationally agreed cultural instrument might play in enshrining the importance and protecting the place of cultural diversity in an increasing globalised environment. The INCP “aims to strengthen cultural policies to enable governments, together with civil society, to create an environment that values diversity, creativity, accessibility and freedom”.

Following the establishment of the INCP, steering committees were established by non-governmental organisations in Ottawa and Stockholm that led to the establishment of the International Network for Cultural Diversity (INCD) which now has representatives from 55 countries. The INCD aims to encourage cultural production within nations, authentic exchange among them and the dynamic coexistence of a diversity of cultures. Like the INCP, the INCD is pursuing the development and adoption of an international instrument for cultural diversity (IICD) that would provide a permanent legal basis on which nations could pursue and protect their own cultural policies and cultural industries. A draft instrument has now been completed.

Additionally, coalitions for cultural diversity have now been established within eight countries, namely Argentina, Australia, Canada, Chile, France, Korea, Mexico and New Zealand.

As argued in the Alliance submission to DFAT in February this year, the Alliance believes it is appropriate that Australia now formally participate in the INCP. 

The Alliance is aware that, whilst monitoring the impetus for an international instrument, the Government currently considers the benefits of such an instrument to be unclear. 

Some of the Government’s concerns were set out in the February issue of the SIRC Newsletter
 as follows:

· Parties to trade agreements have “the freedom to only take on new obligations when it is in the national interest to do so”. Consequently, the utility of the constraints an international instrument would establish “remains questionable”.

· “Australia and other countries are already able to take account of cultural policy objectives in negotiations in the WTO and other trade agreements.”

· “… Australia has not made commitments in the WTO in respect of audiovisual services.”

· “The freedom to make such national interest judgements in future trade negotiations continues in the absence of an IICD.”

· “It is unclear how the IICD obligations would interface with the WTO obligations that they deal with, even if it were appropriate for explicit constraints on Members’ WTO obligations to be negotiated outside the WTO.”

Without doubt, many issues remain to be resolved in the development of an IICD. However, the Alliance is of the view that the above concerns can be allayed.

It is true that Australia has not as yet made any commitments in GATS in respect of audiovisual services and that the Government’s stated intention is to argue for a reservation for cultural industries in a US FTA and to continue to make no commitments in GATS that might adversely impact on the cultural industries.

However, trade agreements are underpinned by the principal of progressive liberalisation. The Alliance is strongly of the view that progressive liberalisation principals should never apply to cultural industries. With that in mind, and having regard to the Government’s position in respect of the cultural industries in both GATS and the negotiation of a US FTA, the Alliance considers the pursuit of an IICD reflects the long term policy objectives of the Government.

Further, the negotiations in bi-lateral agreements differ in substantive ways from those undertaken in a multi-lateral context such as GATS. Most importantly, in the bilateral context, there is likely to be greater pressure to make concessions that might not be made in a multi-lateral context, in order to achieve gains in other sectors. 

Consequently, the Alliance believes that the most effective strategy for Australia to adopt would be a position that separates cultural industries from trade agreements and to pursue a separate cultural instrument.  

A proposal for UNESCO to undertake the development and adoption of an IICD is being sponsored by eight UNESCO member states – Canada, France, Greece, Mexico, Monaco, Morocco and Senegal. At the forthcoming UNESCO meeting in April, the 58 members states of UNESCO’s Executive Council will discuss the proposal and consider a recommendation that the initiative be included on the agenda for the next general conference of UNESCO being held in October this year. 

This proposal both reflects and builds upon the Declaration of Cultural Diversity adopted by UNESCO in November, 2001, and could lead to the establishment of a legally binding international instrument. 

If the proposal is adopted in October, the development of an IICD could be placed on the UNESCO work plan and an IICD could then be adopted by UNESCO at the following general conference in 2005.

In the meantime, it is essential that Australia secure a comprehensive cultural reservation in the proposed free trade agreement with the United States and to make no commitments in the current round of GATS negotiations.

Core Labour Standards

“Accepting that workers should have a fair share of the benefits associated with economic growth without being penalised for crises for which they are not responsible is not just another view of looking at globalisation; it is the very essence of humanity. This is not a new idea, it can be traced back to the Aristotelian notion that a good government is one whose policies and actions are determined by justice and common interest.”

Mamphela Ramphele, Managing Director for Human Development, World Bank

“Providing equitable and inclusive labor markets is one of the most important components of social protection … Formalization of the labor relationship is reflected in labor standards, including the freedom of association and the right to collective bargaining.”

Robert Holzmann, Director, Social Protection, World Bank

The Alliance understands the Government is of the view that labour standards should not be addressed in trade agreements, believing such matters are more appropriately governed by agreements auspiced by the International Labor Organisation (ILO). 

Conversely, the United States has included core labour standards in its various bilateral trade agreements either within the text or by way of side agreements. An obligation to promote the implementation of core labour standards is included in the North American Agreement on Labor Cooperation, the labour side agreement to NAFTA, and a similar obligation is included in the text of the US-Jordan FTA. 

Inclusion of core labour standards was one of the objectives of the TPA that authorised the negotiation of the US-Chile FTA, the Singapore-US FTA and the proposed FTA with Australia.

In the recently negotiated US-Chile FTA, although the full text has not yet been released, according to USTR, “The US and Chile each reaffirm their obligations as members of the International Labor Organization (ILO), and commit to strive to ensure that the fundamental workers’ rights of the ILO are recognised by domestic law.”

The ILO Declaration on fundamental principles and rights at work provides as follows:

“… all Members, even if they have not ratified the Conventions in question, have an obligation arising from the very fact of membership in the Organization, to respect, to promote and to realize, in good faith and in accordance with the Constitution, the principles concerning the fundamental rights which are the subject of those Conventions, namely:

· freedom of association and the effective recognition of the right to collective bargaining; 

· the elimination of all forms of forced or compulsory labour;

· the effective abolition of child labour; and 

· the elimination of discrimination in respect of employment and occupation.” 

The summary of the US-Chile FTA released by the Office of the USTR sets out the negotiated position as follows: “The labor laws that each Party is obligated to effectively enforce are defined as those statutes and regulations directly related to TPA’s ‘core labor standards’: the right of association; the right to organise and bargain collectively; no forced or compulsory labor; a minimum age for the employment of children and elimination of the worst forms of child labor; and acceptable conditions of work with respect to minimum wages, hours of work, and occupation safety and health.”

The US-Chile FTA also provides for effective enforcement of labor laws, specifically, “In cases where a Party believes that the other Party is not in compliance with its effective enforcement obligation, cooperative consultations are the first step in bringing a Party into compliance. However, after 60 days of such consultations (the same period as for allegations of non-compliance with commercial provisions of the FTA) the complaining party may move to the dispute settlement provisions of the agreement.”

The Singapore-US FTA interposes a role for a Sub-Committee on Labor Affairs to which disputes may be referred if, after 30 days, cooperative consultations have failed, and prior to recourse to the dispute settlement provisions of the agreement. Otherwise, it would appear that the US-Chile and US-Singapore FTAs are similar and incorporate stronger enforcement provisions than is the case under NAFTA or the US-Jordan FTA.

As the incorporation of core labour standards is a key negotiating objective of the TPA under which the Australia-US FTA is to be negotiated, the Alliance assumes that the Government will revisit its current position.

The Alliance, as argued in previous submissions, is strongly of the view that core labour standards be incorporated in bilateral free trade agreements.

The Alliance notes that reference is made in the preamble to the Doha Ministerial Declaration to a number of key social objectives including the protection of core labour standards. As with bilateral free trade agreements, the Alliance supports the incorporation of core labour standards and endorses the position taken by the Global Unions Group.

Specifically, the Alliance believes that United Nations (UN) treaties have primacy over trade rules and consequently Article XX of the WTO needs to be amended to incorporate human rights standards including core labour standards. WTO members need to renew their commitment to core labour standards and to agree that weakening labour standards to increase exports is an illegitimate and trade distorting practice and not allowable under WTO rules. Further, effective enforcement provisions need to be introduced.

GATS

Reference is made in the preamble to the Doha Ministerial Declaration to a number of key social objectives including sustainable development, protection of the environment, bio-diversity, and public health (paragraph 6) and protection of core labour standards as set out in the ILO Convention (paragraph 8).  However, there is no reference to protection of cultural industries, an omission that was no doubt deliberate given that mention of cultural diversity was made in the declaration from the failed Seattle round. 

Given the ambitious nature of the program of works set out in the Doha Declaration, and given that all forms of artistic expression are services as defined by the GATS, the Alliance is particularly concerned about this oversight. It raises concerns in the context of a fully integrated round of discussions as the scope to ensure the cultural industries are considered is not articulated in the Declaration. 

Although countries may refrain from making commitments, pressure can and is being applied both bilaterally and multilaterally to seek such commitments. 

In the Uruguay Round, while the United States sought commitments from many countries in audiovisual services, very few – with the notable exception of New Zealand – were prepared to do so, Australia included. Only the United States and the Central African Republic have made commitments in all of the six sub-categories that comprise the audiovisual sector. New Zealand made commitments in five sub-categories (it made no commitment in respect of sound recording). Panama and Gambia made commitments in four sub-categories and Hong Kong and Japan in three. Many countries – including Australia and New Zealand – took out MFN reservations to protect film coproduction treaties to which they are party. 

In Geneva in 2001, the Australian intervention articulated the reasons why Australia is not prepared to make commitments in audiovisual services.
 On the other hand, the US tabled a proposal that audiovisual services should be fully covered by the GATS, a position they have argued for strongly in bilateral negotiations. Switzerland put forward a proposal that attempted to create a bridge between the position of the US and the opposing position held by many European countries. Brazil also proposed that audiovisual services should be covered but sought discussion on competition provisions “to address unfair trade practices in the sector”. However, given that Brazil is a member of the INCP, it is likely that their position may well have changed as clearly liberalisation of audiovisual services runs counter to the thrust of the IICD being drafted by the INCP.

The Alliance believes that no commitments should be made in respect of any matter that may impact upon the cultural industries (including audiovisual services) and an MFN reservation in respect of film coproductions should be maintained.

Further as indicated in this submission, the Alliance believes that Australia should pursue the development of an IICD and seek amendment of the WTO rules to move cultural industries from the remit of trade agreements.
Appendix A: The film industry in Mexico

“Mexico will never again have a golden age of film in the absence of a worldwide depression or World War III.” – Emilio Garcia Riera, Mexican film historian 

Mexico’s film industry history, in many salient respects, echoes the history of the Australian industry – one that flourished during the 1930s, languished after the war, was resurrected with government intervention and struggles to compete in the face of the dominance of the American industry. 

The famed golden age of Mexican film occurred in the context of global depression and a world war. During the 1930s and 1940s, Mexican filmmakers were able to take advantage of what, for their film industry, were favourable global conditions and their work screened across the world. At its peak, film was Mexico’s sixth largest industry and Mexico’s third largest export.

In contrast to spectacular growth rates in the Mexican economy, the film industry began to stagnate in the 1950s and the 1960s. American William O Jenkins secured a virtual monopoly in the exhibition sector and output was limited to cheap formulaic box office fodder.


President Luis Echeverría’s administration (1970-1976) stimulated a brief but spectacular resurgence. Echeverría, whose brother was a well-known actor, took a special interest in film and undertook large-scale intervention in the industry, establishing what was effectively a vertically integrated monopoly. The result was a body of work unparalleled since the thirties and forties. 

However, where massive state support facilitated the production of high quality films, the subsequent administration drastically cut funding and by the late sixties the quantity and quality of Mexican films had waned.  

By the time Carlos Salinas de Gortari assumed the presidency in 1988, state-owned production companies had become monolithic, inefficient and wasteful and were identified by an output of low quality, tasteless and unpopular films. State-owned distribution and exhibition companies were riddled with inefficiency and corruption, and those that had not already gone bankrupt were close to collapse. 


Salinas overhauled the industry. Inefficient bureaucracies were reorganised, state-owned enterprises were liquidated and privatised, and market-oriented policies were enacted. His administration restored profitability to the distribution and exhibition sectors. Production fell from 76 films in 1988 to 28 films in 1994, but whilst the numbers declined the abysmal films for which Mexico had become renown disappeared and amongst those that were produced many were internationally acclaimed and financially successful. 


However, while Salinas’ interventions encouraged high quality films, his 1992 reform to the Federal Film Law crippled the production sector. Ticket prices were liberalised and the screen time quota for Mexican films reduced from 50% to zero over four years. Producers no longer had secure sources of funding or guaranteed outlets for distribution. When the peso crisis of 1994 shattered the Mexican economy, most filmmakers were left unable to produce films. Production fell to 17 films in 1995, 16 in 1996, 13 in 1997 and ten in 1998.


Filmmakers were unable to legislative changes until 1997. Reform however triggered controversy between the production, distribution and exhibition sectors with the production sector arguing for:

· a screen time quota of 30% for Mexican films, 

· a production fund through the taxing of exhibition companies, and 

· the maintenance of the prohibition on the dubbing of commercial films. 

The outcome was a 10% quota and a film fund to be directly government funded. The prohibition on dubbing remained. 


Government funding kickstarted the industry and between 1998 and 2000, through the Mexican Film Institute, more than 30 films were produced and private enterprises started moving into the business, some both producing and distributing. 

The American dominated distribution sector, however, continued pushing for the repeal of the dubbing ban. In 2000, the Mexican Supreme Court ruled in their favour and dubbed films are now being exhibited with Columbia Pictures being the first to start dubbing films into Spanish. 

The Hollywood majors also increased their presence by distributing not just foreign but increasingly local productions. Warner Bros, Fox, Columbia TriStar and Disney have all secured distribution rights for Mexico films in Mexico with Columbia TriStar distributing the highest box office grossing Mexican film of all time, El Crimen Del Padre Amaro last year. 

Despite the recent success of films such as El Crimen Del Padre Amaro, Y Tu Mama Tambien and Amores Perros, production was again slowing. Consequently, in January this year, the Government introduced a one peso (fifteen cents) levy on admissions that is expected to generate at least $23 million in production funds to be administered by the government agency Imcine.  

According to Screen Daily, the announcement prompted Jack Valenti of the Motion Picture Association of America to write to Mexico’s President Vincent Fox “warning that the one peso levy on admissions may jeopardise Hollywood’s investments in local cinema”,
 in turn causing an angry Mexican industry to write an open letter to the President pointing out that American films dominate 90% of screen time in Mexican cinemas and that $23 million was crucial to assist the production of local films.  
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