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BACKGROUND AND INTRODUCTION

This submission is a simple address to matters of obvious concern, and is no way a full address of this complex agreement. I make this submission as a concerned individual. 

I am concerned that the government has made GATS commitments and is now seeking to open up more services to conform to a timetable, which has not included informing the general public about what these commitments mean. The accelerated deadlines dictated by the Doha round, mean that Australia is committed to further liberalisation without informing people about possible outcomes and future ramifications. 

I believe there is great danger in the present government making commitments that will be binding on all future governments. This will greatly retard the usual ebb and flow of legislation and the ability of government to govern.

I believe with Maude Barlow in his paper ‘A GATS Primer’ that “Essentially, the GATS is mandated to restrict government actions in regards to services through a set of legally binding constraints backed up by WTO-enforced trade sanctions. Its most fundamental purpose is to constrain all levels of government in their delivery of services and to facilitate access to government contracts by trans national corporations in a multitude of areas, including public health and education.” 

I am concerned that large trans national service corporations, seeking greater market opportunity, drive this agreement. Their absolute focus on profit means that government must be equally as determined not to limit their right to regulate in the best interest of their people.

In the DFAT discussion paper it states, “The share of services has increased strongly in developing countries.” In the great majority of these cases
, this has not been through their own willingness, but by conditionality forced on them by the World Bank and the International Monetary Fund, through Structural Adjustment Programs and Poverty Reduction Strategies. These were forced by the yoke of debt, a debt brought about by manipulation of currencies
, interest rates and bad private debts passed on to the public sector. 

In the DFAT paper it states   “The Doha declaration also affirmed that the service negotiations would form part of a broader round of trade negotiations, covering other sectors and issues such as agriculture, industrial goods, intellectual property, investment and competition.” These trade policies are very driven by the Washington consensus.
 

These policies are causing more tenuous conditions of work, more casual positions and less secure terms of employment. I quote from the latest Key National Indicators released from the Bureau of Statistics on the balance of Goods and services for the month of December 2002 a $1,926,000,000 deficit. “The Washington consensus is not producing broad based economic development at home or abroad”
.  Could this inquiry find out why we are blindly following ideology and why government does not pursue policies that will have desirable outcome for Australian society?

II
THE CONSULTATION PROCESS

The biggest problem in trying to “consult widely” about Australia’s responses to other WTO countries requests is that most people have never heard of the GATS agreement. Many that have, have only a simple understanding. Very few are aware of the implications of the ratchet affect
 built into the GATS agreement. 

Successive Australian governments have never embarked on a process to inform the Australian public of the implications of the Agreement. Successive phone calls from the Maritime Union of Australia to DFAT in relation to the GATS agreement, were not returned. 

I believe that it is dishonest and deceitful for DFAT to continue to proceed with these negotiations until it has informed the Australian public as to the ramifications of the agreement. We invite DFAT to begin a truthful consultative process, and not one that glosses over potential pitfalls so that informed citizens can make their own minds up.

Governments signing binding trade agreements such as GATS are seriously eroding Australian democracy. Currently GATS can be endorsed by Cabinet without even parliamentary debate and effectively bypasses the democratic process. 

III
THE IMPORTANCE OF SERVICES TRADE

I agree Services Trade is important. It existed before the GATS and it would exist if GATS ceased to exist. 

Pascal Lamy the European Trade Commissioner who has been intricately involved in the forming of GATS states “ GATS is not something that exists between governments. It is first and foremost an instrument for the benefit of business.”

Yes profits for service Corporations will increase, but they will be paid at people's expense. I believe the economy must serve people not people serve the economy. GATS will ensure that every human activity serves to increase the bottom line of corporate profit. As reported in Fortune magazine “Today, companies like Frances Suez are rushing to privatize water, already a $400 Billion global business. They are betting that water will be to the twenty first century what oil was to the twentieth.”

STRUCTURE OF THE GATS

There are many points to be made on the structure of the GATS. Time allowed for response will not allow me to comment on them all so I will cover a few obvious ones.

Part I Article II SCOPE AND DEFINITION

1 Measure any “ law, regulation, procedure, decision, administrative action, or any other form” must not be “unnecessary barriers” or not overly“ burdensome.” To leave Australia’s policies and legislation to trade lawyers in Geneva is treasonous.

3   Excludes very few public services. I have included an address of a paper released by the Government of British Columbia on GATS and Public Service Systems.                      http://www.ei.gov.bc.ca/Trade&Export/FTAA-WTO/WTO/governmentalauth.htm            I hope you read their logical analysis concerning this important clause. If it is your intention not to include public services then Part I. 3 should state, “Does not include public services.” 

The minutes of a Council on Trade in Services meeting states “Members drew attention to the variety of policy objectives governing the provision of health and social services, including basic welfare and equity considerations. Such considerations had led to a very substantial degree of government involvement, both as a direct provider of such services and as a regulator. However, this did not mean that that the whole sector was outside the remit of the GATS; the exception provided for in Article I.3 of the agreement needed to be interpreted narrowly.”

In light of this “It is important to consider why the EU felt the need to further ‘clarify’ under Mode 3 in its horizontal section that “services considered as public utilities at a national or local level may be subject to public monopolies” when they have clearly stated that GATS Article I.3 already exempts public services from GATS rules.”

If Australia is so confident that Article I.3 exempts public services, why did the EU cover them in the horizontal section? 

Part II GENERAL OBLIGATIONS AND DISCIPLINES

Article II Most-Favored-Nation Treatment

Lawyers in international trade will be in great demand. The example below shows how GATS will be a litigious nightmare

“The EU has already lost a GATS case because it failed to list a MFN exemption for it’s preferential treatment for banana exporters from African, Caribbean and Pacific (ACP) countries. In the now famous “banana dispute” the USA effectively used the EU’s distribution sector commitments under GATS (GATS applied because the distribution of bananas is a service), and the EU’s failure to list a MFN exception under the GATS, to have this preferential treatment ruled illegal. Although the EU had long before obtained an exemption for this preferential trading arrangement under the “goods agreement” – under the GATT- it seemingly forgot to get an exemption under the GATS.”
  

What would happen if Australia placed an embargo- as it did to South Africa during the later part of the aparheid era. Could we be effectively prohibited under MFN treatment? I believe this has applied to a University in the USA that refused products from Burma.   

Article IV Increasing Participation of Developing Countries

Let the facts speak for themselves. “From 1950 to 1980, socialist and statist welfare policies added more than a decade of life expectancy to virtually every nation on the planet.”
 

In the “World Outlook” released in April 2000, the IMF stated “in recent decades, nearly one fifth of the world population have regressed. This is arguably, one of the greatest economic failures of the 20th Century.” 

Article VI Domestic Regulation

I agree with the World Development Movement “This trade agreement is no longer about tariffs and quotas. It is about requiring that domestic regulations are not “unnecessary barriers” to trade or are not overly  “burdensome.” The GATS intrudes further into domestic regulatory policies than any other trade agreement and has massive implications for how governments intervene in markets and for democratic decision-making.
 ”

It is also somewhat confusing, while being in the General Obligations and Disciplines covering horizontal sections, It then goes on to refer to areas where specific commitments have been made. 

In VI .4 “relating to qualification requirements and procedures, technical standards and licensing requirements do not constitute unnecessary barriers to trade in services, the Council for Trade in Services shall, through appropriate bodies it may establish, develop any necessary disciplines.” To agree to this is to relinquish sovereignty. Australia with reasonably with high quarantine and environmental standards, would be consenting to the lowest common denominator.

The GATS working party on Domestic regulations in October 2002 targeted “unreasonable environmental and safety standards” in the area of Maritime Transport. Three weeks later the Prestige broke up off the Coast of Spain causing an ecological nightmare. Could the Department please inform us of the position of the GATS working party on this subject?

Part II Article VII Recognition

Once again does this mean we would be forced into the lowest common denominator as far as standards and licensing?

Part II Article XIII Government Procurement

The disciplines of MA, MFN, and NT do not apply to “services purchased for government purposes and not with a view to commercial resale.” However the current round of negotiations requires disciplines to be developed on government procurement, as part of the Singapore issues Cunning is an adjective that comes to mind. 

Part II Article XV Subsidies

States “subsidies may have a distortive effect on trade in services” and “members shall enter into negotiations to developing the necessary multilateral disciplines”. Will public funding of health or education, under MA and NT provisions require equal funding be given to overseas corporations? Do we want trade lawyers in Geneva to be deciding these questions? A useful analysis of the subsidies issue is provided in a book by Scott Sinclair of the Canadian Centre for Policy Alternatives who sums up on the issue, “covering subsidies under the GATS is yet another instance where Uruguay Round negotiators, keen to gratify corporate lobbyists, recklessly pressed ahead with binding international treaty commitments – leaving their governments and citizens to cope with the difficult, practical policy fallout on their own.”

Part III SPECIFIC COMMITMENTS

Time will not allow us to cover this area. One point must be made from your paper “Once bound, the commitments cannot be modified without providing compensation to affected trading partners.”  We fully agree, so where did the Department obtain the wisdom and foresight to speak for every government that will follow? 
The former director of the WTO Service Division noted that these provisions make GATS commitments “effectively irreversible”. Why rush in?

IV Australian Objectives for the GATS Negotiations 

In your paper you state “It is generally recognized that trade liberalization expands the range and quality of services available to consumers and places downward pressure on prices.” How do you equate this? The first sector liberalised, banking and finance has brought about greater costs and fees and reduced service. Most people’s greatest expense is paying off their borrowed money. Personal debt in Australia in Australia is now 129% of GDP, 
 and for the first time in Australia’s history personal debt has exceeded business debt. By weight Financial Institutions are 44% of the ASX. They are a parasite becoming bloated sucking the life out of this country.

V Australia’s Initial Requests and WTO Member Requests to Australia

Many fears are the result of statements made by people from organizations that brought about the formation of GATS.

“GATS can encourage more privatization particularly in the field of Healthcare”

Again Dean O’Hare states “We believe we can make much progress in the negotiations to allow the opportunity for US Business to expand into foreign healthcare markets”  

Dean O’Hare is the Chair of the US Coalition of Service Industries, a 67-member lobby organization whose top 12 members had combined revenue of $700 Billion in 2000

The USCSI has lobbied the US trade representative to use the GATS negotiations to “encourage more privatization, and to promote competitive regulatory reform
  

The European Service Forum is committed to “promoting actively the interests of European services and the liberalization of services throughout the world in connection with the GATS 2000 negotiations.”

Horizontal Commitments

National Interest should always be taken into account before Foreign Investment is sanctioned. The Foreign Acquisitions and Takeovers Act 1975 must remain.

Residency requirements for at least two directors of a public company should remain. 

Mode 4

There is great danger that in Mode 4 will be used for the race to the bottom effect where Australian workers will be pitted against workers from developing countries. What the present government has allowed to happen to the domestic shipping industry could be multiplied across the board with disastrous consequences for Australian society.

The proposal from the EU on Contractual Service Providers, Australia must not lessen its present position, which covers (d) Specialists. 

Service Sectors

Maritime Transport Services

Time will only allow me to cover this area briefly. We note the DFAT discussion paper “the maritime transport requests are the most extensive”
, and devoid of details we cannot see how “the Government will ensure that there will be close and detailed consultation with stakeholders with respect to Australia’s approach to the GATS negotiations”

I note that in mode 1 shipping (CPC 7211+ 7212) is unusual in that it represents the reverse “from the territory of one member into the territory of any other member”,
 from it’s usual meaning.  MA requirements of a representative agent who is a resident should at the very least apply. 

Under the Trade Practices Act Shipping Conferences are already excluded from the pro-competition provisions in part X. Twice in Australia’s history National Shipping Lines have been established and both times it was because freight rates were limiting Australia’s export potential. After their establishment freight rates fell.

By Australia including Maritime Transport in its specific sector commitments the government would be “effectively prohibited” from doing so again. I believe Conferences are excluded from WTO disciplines is this so? In light of recent shipping Conferences reforming what safeguards will stop us from being held to ransom, as has happened in the past? In the danger of possible conflict, the outcome of which is uncertain, why has the government placed us in the position of depending totally on foreign shipping providers?  

In Australia’s reply to WTO questionnaire
 “There is no definition of “national shipping enterprise” in Australian legislation. However for the purpose of this question, we interpret a national shipping enterprise to mean one which operates ships entitled to be registered in Australia.” Was this the position that allowed the ANL to be brought out by CMA CGM? I grieve to see the ANL colors being flown by Flag of Convenience ships (with the exception of two ships) 

We believe the government will be “effectively prohibited” from ever funding a National Shipping Line by NT, MA and disciplines effecting subsidies.

In Mode 3 establishment of a registered company for the purpose of operating a fleet under the National flag of the State of establishment, should be limited. Especially in light of recent cases where shipping lines using FOC ships have been used by terrorist organizations, and cases of cargo theft.

In Mode 4 the provision in the horizontal sector will be all-important, if you want to prevent social disintegration in this country  

In listing Maritime Cargo Handling Services the EU seems to have taken it on themselves to list a new and as yet not established CPC number. Cargo handling comes under CPC number 741 and storage and warehousing under CPC 742. Provisions of the Navigations Act states that stevedoring work be carried out by Australian citizens. The government should follow matters of law. It does not have a mandate to change law, to suit a trade policy that should be evaluated on its results. 

By Australia listing Multimodal Transport under MT the government is effectively opening up almost the entire Transport infrastructure of the country to GATS interpretation. Sanity would dictate a wait and see approach.

The EU’s position also seeks to undermine Australia’s cabotage by treating goods carried between ports to be exempt from cabotage if their eventual destination is international, or if containers are empty. The government will lose any control over movements of freight.

National treatment limitations should apply to Storage and Warehousing Services CPC742, the Navigation Act should stand.

At the very least the government should embark on a campaign to inform the public about the GATS. By the complete absence of any information in the mainstream media about this agreement it shows complicity in the attack on democracy in our country. 

As I stated at the beginning GATS is very complex and this response is severely limited by time, and in no way a full list of many warranted concerns.

I trust DFAT will abide by their word “the Government will ensure there will be close and detailed consultation with stakeholders with respect to Australia’s approach to the GATS negotiations” I have included a list of stakeholders who I think should be consulted, concerning Maritime Transport Services. This list is by no means complete

Maritime Union of Australia

Australian Institute of Marine and Power Engineers

Transport Workers Union

Rail, Tram and Bus Union

All Port Authorities

All Towage companies 

Australian Shipowners Association 

Patrick

P&O Ports Australia

Toll 

All Trucking Companies

All State Governments

Companies providing Warehousing

Australian Importers Association 

All Exporters

Thank you for receiving this Submission 

Yours sincerely  

Kevin Bracken
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