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Executive summary

The ABC is required under the ABC Act to “encourage and promote the musical, dramatic and other performing arts in Australia”.  The ABC is also required to broadcast programs “ that contribute to a sense of national identity and inform and entertain  and reflect the cultural diversity of the Australian people”.

The ABC is potentially affected  by these negotiations as a producer and co-producer of audio-visual products.  It is also affected as a purchaser of such material.  Apart from the material which the ABC makes itself, its ability to reflect the cultural diversity of Australia could be severely compromised if independent film, television and radio production in Australia were to be adversely affected by these negotiations.

The Friends of the ABC believe that it is crucial for Australians to see our national character reflected in the performing and visual arts.  It is through locally developed literature, film, television, radio and stage performances, directed at different audiences, in diverse regions, and from different backgrounds, that a sense of what it is to be Australian develops.

We are concerned that:

· Media content and ownership regulations may come within the list of “barriers” that the United States will want to remove.

· As a result of the negotiations the Australian governments’ ability to subsidize, promote or otherwise give preference to Australian production may be removed.  As a result Australian content may be swamped under a flood of cheaper US content. The ability of the ABC to promote Australian culture may be severely compromised.

· To a large degree the negotiations take place behind closed doors.  The process is not transparent, and  agreements might be entered into, and come into force, before the Australian public know about them.  

Recommendations

The FABCs recommend that:

Under term of reference 1, concerning the GATS

1.  There be a comprehensive exclusion from the negotiations of audiovisual and related services and public services, including those of the ABC and SBS.

2.  Because of the wide-ranging and potentially automatic impact of the GATS and other trade agreements on domestic law, all policies and proposals concerning the GATS be debated and voted on by Parliament before being entered into by Government.

3.  The Committee examine closely and report on all relevant aspects of the recent experience of New Zealand and other countries that have made significant commitments already, under the GATS, to identify and weigh up the full implications for Australia of making commitments under the agreement.

4.  Full disclosure be made of Australia’s GATS requests to other countries, all requests from other countries and any responses Australia has made to them 

5.  The Government delay responding to the requests of the other governments until there has been full public discussion, through the Committee’s work, of the implications of the agreement for all Australians

Under term of reference 2, concerning the negotiation of an FTA USA

 1. There be a comprehensive exclusion from the negotiations of audiovisual and related services and of public services, including those of the  ABC and SBS.

2 Because of the wide-ranging potential impact of the FTA USA on domestic law, all policies and proposals be voted on by Parliament before an FTA is entered into by Government.

3 The Committee examine and report on all relevant aspects of the experience of Canada and any other country broadly comparable to Australia, under the NAFTA or other FTA with the United States, to identify and weigh up the implications for Australia of making commitments under the FTA USA.

4. There be a public release of the current position of each of our two countries on the goods and services the subject of the negotiations, and regular reports to parliament on the substance of the negotiations as they progress.

5. There be a moratorium on further FTA USA negotiations until there has been full public discussion, through the Committee’s work, of the implications of the proposed agreement for all Australians, and the Committee has reported.

1.  BACKGROUND
The Friends of the ABC

This submission is written by the Friends of the ABC (ACT and Region) on behalf of the Friends of the ABC (FABC) organisations in the States as well as the ACT(FABC).   The FABCs in all of the States and Territories are community organisations which seek to promote the Australian public’s interest in its national public broadcaster.  Most have local groups that operate in regional and some metropolitan areas.  

The main objectives of the FABCs are, broadly:

· to support the maintenance and advancement of the Australian Broadcasting Corporation (the ABC) to perform to a high standard, in accordance with its charter, its role as an independent and comprehensive national broadcaster which promotes Australian culture in all its diversity to Australians of all ages and backgrounds


· to advocate adequate public funding for the ABC; and 


· to seek to safeguard the ABC’s independence and the avoidance of government and commercial influence, including through sponsorship or advertising.


Our interest in the review


The FABCs see the Government’s negotiations concerning the General Agreement on Trade in Services and the proposed Free Trade Agreement USA/Australia as matters of concern to them and to the Australian community as a whole.  This is because of the very broad scope of the issues involved - both the extent of possible binding Australian commitments in a wide range of fields, including broadcasting in particular, and the arts, culture, education and audio-visual services, in general, and because of the general lack of transparency and involvement of the Australian people in the negotiating process until very recently.


We are pleased that the Government has recently made publicly available its initial offer under the GATS and that it earlier indicated the areas on which it is seeking the removal of trade barriers to Australian exports to the United States of America (the US).  

However, we are concerned about the lack of information about the requests made by other countries to Australia under the GATS and the lack of detailed information about the issues raised by the US at this stage.  The indications given by the Government that the provision of further information about the two sets of negotiations is not planned is also a matter of considerable concern.

The Committee inquiry

We very much welcome the opportunity provided by the establishment of the Committee, the breadth of its terms of reference, its invitation to members of the public to make submissions and give evidence, to open up to the Australian people the issues involved and their medium and long term importance to us all.  As supporters of Australia’s major public broadcaster we are strong believers in the fundamental importance of Australians being informed about all major issues that affect them.


We note the format of the terms of reference, but because many of the issues arising under each of the two sets of negotiations have common features we have addressed a number of the issues together.  However, where there are significant differences between them we have identified those differences or dealt with them separately.

The role of the ABC

At the outset we draw to the attention of the Committee the ABC’s charter under the Australian Broadcasting Corporation Act 1983 (the ABC Act) which provide the framework within which the ABC provides its services.  The ABC’s functions include ‘broadcasting programs that contribute to a sense of national identity and inform and entertain and reflect cultural diversity of the Australian community. It is also required, under the ABC Act, to ‘encourage and promote the musical, dramatic and other performing arts in Australia’.  (ABC Act paragraphs 6(1)(b)(i) and (c)). 

The ABC is potentially affected by the negotiations as a producer and co-producer, purchaser and vendor of audiovisual products as well as being a public broadcaster of radio, television and associated on-line services. 

Recently we made a submission to Department of Foreign Affairs and Trade (January 2003) which emphasised the crucial role of broadcasting, particularly the public broadcasters, including the ABC, and the audiovisual industries generally, in representing and disseminating Australian culture. 

2. - THE ARGUMENTS FOR PROTECTING AUSTRALIA’S CULTURAL HERITAGE AND DIVERSITY-whether THE GATS or THE PROPOSED FTA


Cultural content and Australian identity


The FABCs believe that it is crucial for Australians to see our national character reflected in the performing and visual arts. It is through locally-developed literature, film, television and stage performances of dance, drama and documentaries, directed to audiences of varying ages, in diverse regions of Australia, from different backgrounds that a sense of what it is to be Australian develops.  In the 1950’s and 60’s there were very few Australian made dramas, comedies operas and the like on television. Children growing up in that era laughed at "I Love Lucy"and for drama watched "The Naked City" or "Dragnet". These programs, while not without merit, did not reflect  Australian culture.

· Australia, as an English speaking nation, is very susceptible to being subsumed by American culture which is fine for Americans, but not for us. Were we French or German speaking, then we would probably have a thriving film and television and radio tradition without the necessity of having local content rules. The unique story of Australia's values and characteristics can be told only by people who have experienced that story, in all its cultural and historical diversity


· The fragility of fostering this awareness arises in part from our small population in an increasingly homogeneous world-Coca-Cola-culture


· That there is an Australian perspective on the world is an essential realization if Australians are not to be absorbed into an amorphous world view dominated by the largest and loudest peoples 


· Such an awareness is possible only as long as its development and dissemination are actively supported by government regulation and financial support.


· The difference between the cultural life of Australia in the 1950s and in the 21st century illustrates the difference between the days of a derivative culture - whether deriving from England or the United States - and an unselfconsciously Australian one  


· It is instructive to note the position taken by the Australian Government itself on the International Negotiating Proposal on Audiovisual Services, CTS Special Session, July 2001. ”Australia has long recognised the essential role of creative artists and cultural organisations in reflecting  the intrinsic values and characteristics of our society,  and is committed to sustaining our cultural policy objectives within the context of multilateral trade negotiations.”


· Since the 1970s Australian content regulations have been legislated for, and regularly updated at the instigation of the Australian Broadcasting Authority in relation to provision by commercial radio, television, internet services and Pay TV of Australian content in advertising, drama, documentaries, children's programmes among others


· Government support for Australian film and television production has been significant in ensuring that Australian media reflect Australian identity, character and values



Cultural content and Australian employment

· “The economic situation of creative artists and producers of cultural content is precarious, and very sensitive to changes in any part of the market.”
Margaret Meares, Chair of the Australia Council, (The  Australian  7 May 2001).

She went on to refer to the cross-over of activity within the cultural industries:
”…actors work for stage and screen, musicians write for concert hall and screen/radio, writers publish for the book market and write for the screen, visual artists create works across the spectrum…”

Reduction of local content would see a reduction in the employment opportunities available to a wide network of creative artists such as these, affecting not only their financial circumstances but the viability of the Australian culture to which they contribute. 


· Australian production for film and television simply cannot compete unassisted against the cost structures possible in more heavily populated and wealthy countries, such as the United States 


· Strictly Australian subjects do not easily cross cultural borders, although many do. Content, not just cost, needs protection if Australian creative talent is to be able to develop a distinctive style and not be channelled into bland American-style pop culture

· Costs of production in Australia are much higher than in the United States with its market of 300 million people. To make an hour of drama for television in Australia costs between $300,000 and $800,000. Comedies are between $80,000 and $100,000 per half hour. 
”A network could purchase a high-budget Hollywood drama for less than $50,000 an hour”
(Kim Dalton, AFC, Sydney Morning Herald  4 Nov 2002)

Definition and status of culture in trade

The FABC endorses, in general, the statement made by Australia’s representative at the CTS Special Session on ‘Negotiating Proposal on Audiovisual Services’ in July 2001, as reported on the DFAT website.  We particularly support the statements that:


‘Australia remains committed to preserving our right to regulate audiovisual media to achieve our cultural and social objectives and to maintain the broad matrix of support measures for the audiovisual sector that underpin our cultural policy; including retaining flexibility to introduce new measures in response to the rapidly changing nature of the sector.’

And also:

‘In a converging technological environment it is essential for the Australian Government to have access to a wide range of policy measures and the flexibility to apply them as necessary to ensure that Australia’s cultural and social objectives for the audiovisual sector are met.’ (p2)

We note that Australia’s initial offer under the agreed World Trade Organisation processes does not include services directly related to the audiovisual sector and public broadcasting, and we welcome that.  However, as Minister Vaile said: 

‘The initial offer is non-binding and can be amended or withdrawn at any time during the negotiations’

Views of the Australian Film Commission and others

In its recent submission to DFAT the Australian Film Commission has analysed and expressed its views about the present situation in the Australian film industry and the undesirability of giving US corporations greater access to the Australian market. We agree with the AFC’s views and endorse its opposition to reducing trade barriers any further in this vital field affecting Australia’s broadcasting and our diverse cultural heritage.  An extract from the submission is at Attachment 1).

2.  MAIN ISSUES OF CONCERN

Is there good reason for the FABCs to have concerns?

Although it may appear, on the surface, that the Australian Broadcasting Corporation’s services may not be affected by the outcome of the negotiations, we believe that the potential scope of both the GATS and the FTA USA is such that ABC services could definitely be impacted upon, and in detrimental ways, depending on the extent to which the Government decides to go in endeavouring to reach agreement with other WTO countries (in the context of the GATS) and with the USA in the FTA negotiations.

The WTO itself says, in its “Introduction to the GATS” (WTO Website, WTO Secretariat, October 1999, p1) that:


‘The reach of the GATS rules extends to all forms of international trade in services. This means that the GATS agreement represents a major new factor for a large sector of world economic activity.  It also means, because such a large share of trade in services takes place inside national economies, that its requirements will from the beginning necessarily influence national domestic laws and regulations in a way that has been true of the GATT only in recent years.’ (underlining added).

At present we do not know, because of the lack of information provided by the Government and DFAT, the particular areas of services that are the subject of current requests for greater trade access by other WTO countries. 

 WTO and its tribunals 

The structure, procedures and powers of the WTO and its tribunals and of the FTA USA and the enforcement system likely to be established under it are inconsistent with sound modern liberal democratic principles of transparency and popular participation.  


· Specifically:
- The WTO is essentially a free trade organisation.  It is not a democratic forum for public debate and agreed action like the United Nations, which manifests accountability at both the international and national levels. There is no majority voting under WTO rules.  Although it purports to operate on a consensus basis the WTO is, in reality, strongly influenced in its agenda by the most economically powerful Western countries - the US, members of the European Union (the EU ), Japan and Canada - which generally reach agreements among themselves and then present them to the other countries, many of them developing countries, for endorsement.  

- The WTO has been given by its member governments much wider and stronger powers than were held by the GATT yet there is a lack of transparency and accountability to the public of the representatives who participate in the closed meetings and the fact that, unlike UN bodies, the WTO has no formal process for non-government observers, particularly NGOs, yet business group representatives attend meetings and are often included in government delegations.  There should be much greater transparency in the negotiations and involvement of NGOs.


- a critical unresolved WTO issue is the scope of Article VI, Domestic Regulation, of the GATS. If, arising from the negotiations, the scope for commitments by governments in this area is substantial, great pressure will then be able to be applied by economically powerful countries for smaller countries such as Australia to make binding commitments in areas of governance that should be quite open to a full range of policy options, including audiovisual services.  The area for exclusion of domestic regulations from the scope of the GATS should be substantial.


- WTO agreements are legally binding whether or not there is domestic legislation - unlike the position with UN and other international conventions which generally can only be implemented through domestic legislation which must be debated and passed - in a country like Australia, by both Houses of Parliament.  The WTO complaints processes are conducted behind closed doors and when decisions are made they are enforceable through trade sanctions.  In recent years WTO decisions have outlawed an Australian industry subsidy and brought Australian quarantine laws for the import of fresh salmon into question. The Australian Government did not challenge the first of these enforceable decisions, unlike its approach to the UN report in 2002 on behalf of the UN Commissioner for Human Rights concerning refugee detention centres in Australia, which was not enforceable.


· to change commitments that have been made is very difficult.  

· - Australia’s initial offer was made without prior exposure to the public (though it has now been released); the requests received from other countries have not been made public and the Government has indicated it does not intend to publicly release them, so that we private citizens have no chance to express our views about them prior to or during the negotiations.  Minister Vaile has said that  
‘As the negotiations progress, we will continue to consult with stakeholders and to provide all information that we can, consistent with WTO and commercial confidentiality and without undermining the effectiveness of Australia’s negotiating effort’.  (Media release 1 April 2003 - underlining added). 

On the evidence to date, this highly qualified statement is not reassuring.  The issues of ‘WTO and commercial confidentiality and the confidentiality of Australia’s ‘negotiating effort’ are matters the Committee should examine and make recommendations about to achieve greater openness.  The consultations with ‘stakeholders’ are also a matter for consideration.  Who, exactly are within the definition of stakeholders?


Proposed Free Trade Agreement with USA, 


In relation to the FTA USA, the ambiguity and breadth of the details provided to date by US Trade Negotiations Representative Zoellick as to the matters on which the US is seeking the removal of what it sees as ‘trade barriers’, is such that it is very difficult for those of us making submissions to anticipate all the areas in which the final agreement may have an impact.  

On the Australian side, Australia has been very forthcoming in identifying the advantages of freer access to US markets. It has not however been as clear about the concessions which Australia will have to make in giving the US greater access to Australian markets. 

What did the Australian Government omit?


In its Background Paper on the proposed Agreement, DFAT listed 13 barriers to Australian entry into the US market: 

- principally agriculture but also processed food, TCF (textiles, clothing and footwear), chemicals, shipbuilding, automotive and other industries, and a range of services.

The only mention of the 'issues of interest to the United States' was a one- paragraph reference to the website of the US Trade Representative.

These must also be weighed in any consideration of the overall gains of any agreement, especially given the place which services must take, not might take, if any agreement is to be reached. 

According to the DFAT Background Paper, 'no major sector should be excluded from tariff elimination'. As services as well as trade have become a normal part of FTAs, any service can therefore come under scrutiny.

Furthermore, we have noted that Trade Minister Vaile has stated more than once that all issues are ‘on the table’ for negotiation in relation to the FTA USA and that in respect of the GATS, the scope of possible international commitment by Australia concerning services is extremely wide.

After the visit by US Free Trade Negotiators in March, it was reported in the Bulletin  22 April that the negotiators had proposed to the representative of the Screen Producers Association of Australia that the SPAA might agree to the scrapping of  Australia’s local content rules if the ABC were to be given increased funding. Although Minister Vaile denied that this type of cross-trading had been discussed, when pressed he would not make a categorical statement saying that public broadcasting – the SBS and the ABC -  is not negotiable.

FABCs are alarmed that the Australian Government can even consider Australian cultural identity as a commodity which can be bargained away.


What did the US include in its list of barriers which Australia should bring down?

In his letter to the Congress and the US Senate, the US Trade Representative listed over 13 'objectives for negotiations with Australia', (see the website of the Office of the United States Trade Representative) including:

- trade in industrial goods and agriculture, customs matters, sanitary and phytosanitary measures, technical barriers to trade, intellectual property rights, electronic commerce, government procurement, trade in services, competition, investment.

It is these last three which are open to the interpretation that the Free Trade Agreement could force the abandonment of Australian content rules and the restriction on foreign ownership of media among other culturally significant investment opportunities.

Newspaper reports, such as that of the Canberra Times, have indicated that the issues on which the US particularly wishes to see change in the Australian position – in order to allow US corporations greater access to the Australian market - include:

- current Australian rules about media content and intellectual property

- the pharmaceutical benefits scheme which limits the access of US drug companies 

- the constraints that the Foreign Investment Board places on US companies investing in Australia

- Australia’s quarantine system.


The Australian Government has indicated that it particularly wants to see greater access to the US farm products market for Australian agricultural products.

both the US Administration and the Australian Government have improperly linked the negotiations with Australia’s involvement as a Coalition Ally of the United States in the war in Iraq; and 

- in a bilateral negotiation, the US has undue negotiating weight in light of its huge advantage in economic, media and military power, as well as its 14 times larger population. 
 
- the possible trading away, through the FTA, of the effective underpinning of the current protection of Australia’s audiovisual, literature and cultural industries in order to obtain greater access to US agricultural and industrial markets is, we believe, wrong in principle and something the Committee should strongly oppose.
- the approach used in the recent, almost finalised, Free Trade Agreement with Singapore (FTA S), using a ‘negative list’ might be used again.  That system of listing should certainly not be used because it leaves far too much scope for the inadvertent inclusion of a service under the agreement.
Relevant experience of New Zealand and Canada under the GATS and the NAFTA


We believe the Committee should examine closely the experience of Canada under the North American Free Trade Agreement and that of New Zealand under the GATS.  The Canadian Government has been involved in a number of investor-to-state cases that have been brought by US corporations challenging a variety of federal, state and local laws.  We refer to Shrybman,S (2002) Thirst for Control, Council of Canadians, Toronto, in which cases such as Sun Belt v British Colombia, United Postal Service v Canadian Postal Service, and Ethyl Corporation v Canada are reviewed in detail.  We submit that they demonstrate the heavy constraints that an FTA can put on the elected governments of a country such as Canada or Australia.

As to the GATS, the New Zealand experience is salutary as the New Zealand Government made commitments in relation to a number of important government services, including education, in the 1990s and thus has had experience of the manner in which public policy concerning such services is constrained by the terms of the GATS. 

High court ruling against preference for Australian programs over New Zealand programs.

Project Blue Sky - in 1998 the High Court of Australia held that part of the ABA's Australian Content Standard was inconsistent with Australia's international obligations under its Closer Economic Relations Agreement with New Zealand - to treat NZ programs as favourably as Australian programs.  The standard therefore had to be altered to give NZ programs treatment in Australia that is not less favourable than that given to local programs.

If the Government agrees to allow US corporations the same access in this field as NZ corporations have, under the CER, the Australian audio-visual industry would be likely to collapse, thus making it impossible for the ABC to air sufficient local programs to meet its charter obligations.  This could lead to the charter itself being weakened, to the substantial detriment of the Australian people.  Given that international obligations are paramount, we believe that Australian content must be excluded from them. 

Responsibilities of the ABC Board under the charter
As mentioned at the outset, the ABC Act requires the ABC to broadcast “programs that contribute to a sense of national identity and inform and entertain, and reflect the cultural diversity of, the Australian community”.  It also requires the ABC to “to encourage and promote the musical, dramatic and other performing arts in Australia.”

Thus, we believe it is essential that we express our deep concern to the Committee about the potential implications for the ABC, public broadcasting in Australia generally, and for the arts, cultural and audiovisual industries of which the ABC is a vital part, of these two sets of largely closed door negotiations about which very few citizens of this country have any substantial knowledge.

Australia’s goals and strategy for the negotiations: 

 GATS 

Although the Australian Government has not included audio-visual services in its initial offer, it has drawn a distinction between its position, on one hand, concerning the areas of public health, public education and  the ownership of water (in respect of which Minister Vaile said on 1 April 2003, ‘Australia will not be making any offers’ (underlining added) and ‘in relation to social and cultural goals and …screening of foreign investment programs’, on the other.  In the case of the latter, the Minister said that ‘The Government will ensure that the outcomes of negotiations will not impair Australia’s ability to deliver fundamental policy objectives’ (underlining added) - a very different and much more limited and inadequate assurance. (Media release 1 April 2003).

Australia should not be making any offers in the policies and legislation protecting our social and cultural heritage.

The proposed FTA

 The US appears to be seeking to have Australia’s media content rules and media ownership rules weakened to give greater access to US media corporations, notwithstanding that US media companies already have a dominant position in Australia’s film and television industries (See Attachment 1).  It is completely unjustified for Australia to make any concession in this area.
The nomenclature ‘Free Trade Agreement’ is misleading and should be changed as the proposal is merely to make an agreement for freer trade



Even in relation to agricultural products the likely benefits are minimal, at best’ (the recent ACIL report to a Government agency concludes that the outcome may well be detrimental to Australia’s interests because of the diminution of trade with our Asian trade partners). As a quid pro quo the US is seeking, among other things, a weakening of Australia’s protection and encouragement of its own cultural heritage

Our view is that the Government should negotiate a broad exemption for cultural industries to enable the Government and its successors to continue to develop and support the expression of Australia’s multi-faceted culture without the requirements of a bilateral trade agreement with the USA overriding that expression.

4. RECOMMENDATIONS
The FABCs recommend that:

Under term of reference 1, concerning the GATS

1.  There be a comprehensive exclusion from the negotiations of audiovisual and related services and public services, including those of the ABC and SBS.

2 Because of the wide-ranging and automatic potential automatic impact of the GATS and other trade agreements on domestic law, all policies and proposals concerning the GATS be debated and voted on by Parliament before being entered into by Government.

3 The Committee examine closely and report on all relevant aspects of the recent experience of New Zealand and other countries that have made significant commitments already, under the GATS, to identify and weigh up the full implications for Australia of making commitments under the agreement.

4 Full disclosure be made of Australia’s GATS requests to other countries, all requests from other countries and any responses Australia has made to them 

5 The Government delay responding to the requests of the other governments until there has been full public discussion, through the Committee’s work, of the implications of the agreement for all Australian
Under term of reference 2, concerning the negotiation of an FTA USA

 1. There be a comprehensive exclusion from the negotiations of audiovisual and related services and of public services, including those of the  ABC and SBS.

2 Because of the wide-ranging potential impact of the FTA USA on domestic law, all policies and proposals be voted on by Parliament before an FTA is entered into by Government.

3 The Committee examine and report on all relevant aspects of the experience of Canada and any other country broadly comparable to Australia, under the NAFTA or other FTA with the United States, to identify and weigh up the implications for Australia of making commitments under the FTA USA.

4. There be a public release of the current position of each of our two countries on the goods and services the subject of the negotiations, and regular reports to parliament on the substance of the negotiations as they progress.

5. There be a moratorium on further FTA USA negotiations until there has been full public discussion, through the Committee’s work, of the implications of the proposed agreement for all Australians, and the Committee has reported.

Attachment 1

AUSTRALIA, THE US AND WORLD AUDIOVISUAL TRADE 

The US is a dominant force in the audiovisual industry, controlling over 50% of worldwide revenue, and is a significant force in the Australian audiovisual sector. The US does not need trade liberalisation to wield the extensive market power it already has in the sector.

The AFC argues that:

_
The Australian audiovisual sector is generally open to foreign investment, ownership and trade in audiovisual services, particularly from the US;

_
Where barriers to trade exist they are for clearly stated cultural policy objectives and are transparent in their effect; and

_
The US already plays a significant role in the Australian audiovisual sector, in 1999/2000 commanding a 65% share of Australia’s audiovisual import trade and 83% of the gross Australian box office.

In the AFC’s view, the interests of the US audiovisual sector in Australia are not materially damaged by the existence of measures, such as the regulation of Australian content on Australian broadcasting services, designed to support Australia’s cultural policy objectives.

The AFC further argues that:

_
The US audiovisual sector performs strongly both domestically and internationally;

_
It has almost total share of the US domestic market with a enviable surplus in the trade in audiovisual services; and

_
The existence of measures in many countries, such as the EU and Australia, in support of cultural policy objectives, has not prevented the US increasing its market share in key segments of the audiovisual sector internationally.

Negotiating with the US

The AFC supports Australia continuing to retain its flexibility to maintain existing measures or adopt new measures designed to support its cultural policy objectives.

The AFC expects that the US will press for a high standard of liberalisation of audiovisual trade between the two countries, consistent with the position it has adopted in recent bilateral agreements and with the position of its own services sector.

In considering the type of agreement to be negotiated, the AFC prefers a positive list approach and continues to support seeking an exemption for cultural industries. However, if the agreement is to be formulated as a negative list, the AFC recommends that Australia seeks, as a minimum, a comprehensive reservation to maintain its flexibility to act on cultural policy. The model of the Australia Singapore Free Trade Agreement may offer a useful guide.

The AFC also cautions Australia to avoid the problems encountered by Canada in trying to negotiate an exception for culture in its Free Trade Agreement with the US. Specifically, the AFC would advise against defining culture too narrowly and not agree to the US being able to take trade retaliatory measures for Australian actions in support of its cultural policy.

The AFC supports Australia maintaining the position of technological neutrality and maintains that Australia should resist the arguments of the US that liberalisation of barriers to e-commerce is linked to the liberalisation of audiovisual. The measures that Australia currently has in place to support its cultural policy for the audiovisual sector do not represent any barriers to the development of e-commerce.

The AFC also argues that Australia should resist the arguments of the US to liberalise in the area of advertising services where Australian content rules apply to television advertisements and to make any changes to the Migration Regulations as they relate to the entry of entertainment personnel.

The AFC looks forward to continuing consultation with the Department of Foreign Affairs and Trade and providing input into the Australia US Free Trade Agreement as the negotiations develop. In particular the AFC feels it would be able to make a significant contribution to discussions regarding culture and audiovisual services through findings of a research project that we have initiated with the Australia Council. The initial research aims to investigate: the value of the market sector that would be available to foreign interests in the event that regulation was removed from areas of cultural production; the level of economic activity that occurs as a result of these regulations being in place, and; the costs to government via direct subsidy mechanisms of retaining the same level of Australian content.

Free trade is based on the philosophy that the market is the best device to ensure that consumers can access quality products at the best price, and to increase global wealth. The goal of reducing tariff barriers and national protection mechanisms is to allow the market to operate with fewer constraints. However, this approach to free trade does not necessarily take account of the fact that not all trading partners are equal, and neither are all products or services. This is particularly the case with cultural products and services, where the market is not the sole determinant of their value to the nation.

The AFC submission responds to the Discussion Paper on the General Agreement on Trade in Services (GATS) published by the Department of Foreign Affairs and Trade’s (DFAT) Office of Trade Negotiations. In particular, the AFC has addressed the WTO member requests to Australia. Before looking at the specific issues in the Doha round of negotiations in the WTO, it is worth looking again at what Australia potentially has to lose in any commitment to liberalise its audiovisual sector.

For almost thirty years successive Australian Governments have been committed to policies which recognise that Australia as a modern country, needs to understand itself, to express itself, to capture its constantly evolving identity, and to communicate all this to Australians and the rest of the world through the most popular and accessible form of cultural expression ñ film and television.

Brands are important in our global marketplace because they help establish the point of difference. Australian film and television has played a central role over the past thirty years in establishing an international profile for our country and our culture. It is an industry of national importance and has been one of the great ambassadors for this country around the world. The AFC believes a strong audiovisual sector is in the national interest. The core driver for our creative industries is the film and television industry. 

The measures of support for the Australian film and television industry consist of a range of direct and indirect subsidy and regulation. This combination of regulation and subsidy is similar to that operating in most developed nations. 


Direct subsidy through the AFC, the Film Finance Corporation, Film Australia Limited and the Australian Children's Television Foundation;


Indirect support through taxation concessions for investment in feature films, television mini-series and documentaries 


Australian content rules for free-to-air commercial television applying to drama, documentary and children’s programming and to pay TV’s drama expenditure;


Regulation of temporary entry of non-Australian residents into the Australian entertainment industry;


International co-production arrangements;


Rules governing foreign ownership of media;

Cross-media ownership rules;

Funding for national broadcasters: Australian Broadcasting Corporation and Special

Broadcasting Service; Direct support for training through the Australian Film,

Television and Radio School; and Support for preservation of Australia's audiovisual

 culture through ScreenSound, the national archive.

These mechanisms are necessary to support the achievements of the Australian audiovisual sector.

It is important to make the point that India and the US are the only two nations in the world that do not have a need for mechanisms to support their local film and television industry. Everywhere else, a local film and television industry exists by virtue of a range of local content regulations and direct or indirect subsidies. These interventions are required to deal with market failure. 

In the US and UK television markets, the costs of production are substantially or fully recovered from the domestic market. US or UK television product is sold into the Australian market at a fraction of the real costs of production. 

In terms of feature films, around 250 films are released into the Australian market each year, of which around 70 per cent are from the US, 10 per cent are Australian, and the rest are from the UK, Europe, Asia or elsewhere. The average budget of US studio films is over A$100 million. The average budget of Australian films is around A$5 million.

For a country with Australia’s population size, the profile of the film and television industry and the depth of talent that is produced, are quite disproportionate to its scale. However, the absence of regulation and subsidy would severely affect our industry, the ability to continue to produce and disseminate Australian film and television, and the ability of Australian audiences to have access to minimum levels of Australian content.

The audiovisual sector in Australia is a significant and growing part of the national economy. While Australia’s performance in audiovisual exports has improved dramatically over the last decade the deficit in audiovisual trade continues to increase, largely in favour of the US. 

Australia is a net importer of cultural goods and services. Australia’s balance of trade in audiovisual goods and services is more than four to one in favour of imports. Over 60 per cent of these imports were from the US. Moreover, in feature film over the last decade, Australian film has never taken more than ten per cent of the box office; the other 90 per cent overwhelmingly goes to American films.


� Extract from AFC Submission to the Department of Foreign Affairs and Trade White Paper Advancing the National Interest, August 2002.  The footnotes from the submission have been omitted, but they include the following:  


AFC Submission to the Department of Foreign Affairs and Trade: Public Consultations on the WTO Doha Round of Trade Negotiations, May 2002 


AFC Submission to the Department of Foreign Affairs and Trade: Public Consultations on the WTO Fourth Trade Policy Review of Australia, August 2001 


AFC Submission to the Department of Foreign Affairs and Trade on Australia: Approach to Further Multilateral Trade Negotiations, May 1999 
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