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1. Executive Summary

The AFC has a long-standing interest in the outcome of multilateral trade negotiations, particularly as they affect trade in audio-visual services and the development of the creative industries in Australia. 

This inquiry by the Senate examines the issues facing Australia as a participant in negotiations on free trade in the World Trade Organisation and with the United States of America. In both these negotiations the audiovisual sector and Australian cultural policy are highly contentious issues.

The AFC has made submissions on these issues to DFAT, both in the context of the GATS and the USA/Australia Free Trade Agreement negotiations:

AFC Submission to the Department of Foreign Affairs and Trade's Public Consultations on the WTO Doha Round of Negotiations

February 2003 (http://www.afc.gov.au/about/whowe/policy2.html#wtos)

AFC Submission to the Department of Foreign Affairs and Trade's call for public comment on the proposed Free Trade Agreement between Australia and the United States of America.

January 2003 (http://www.afc.gov.au/about/whowe/policy2.html#wtos)
AFC Submission to the Department of Foreign Affairs and Trade's Public Consultations on WTO Doha Round of Trade Negotiations 

May 2002 (http://www.afc.gov.au/about/whowe/policy2.html#wtos)

Submission to the Department of Foreign Affairs and Trade's Public Consultations on WTO Fourth Trade Policy Review 

Aug 2001(http://www.afc.gov.au/about/whowe/policy2.html#wtos)

GATS

In relation to the GATS our submission is that: 

1. There should be explicit acknowledgment of the special status of culture in the text of GATS. This acknowledgement should move beyond the current unsatisfactory position where countries that wish to pursue cultural policy objectives refrain from making commitments, subject always to the expectation of future liberalisation. The GATS should deal with the complexity of culture.

The options for this include: 

(i) an exemption for all measures supporting cultural objectives our commitments under GATS; 

(ii) an ‘annex’ or ‘general enabling clause’ to deal with the complexity of our arts, audiovisual and entertainment industries, as is the case with telecommunications;

2. There should be a right in the GATS for Australia to maintain, adapt and introduce new measures that support the creation of cultural goods and services;

3. The existing positive list, or ‘opt-in’, approach under GATS be retained; 

4. There be a commitment to the principle of technological neutrality under GATS, with no discrimination made on the basis of the means of delivering a service (i.e. via the internet or alternative means). The AFC supports Australia maintaining the position of technological neutrality and maintains that Australia should resist the arguments of the US that liberalisation of barriers to e-commerce is linked to the liberalisation of audiovisual. The measures that Australia currently has in place to support its cultural policy for the audiovisual sector do not represent any barriers to the development of e-commerce. 

5. While we support the position the Australian government has so far taken in the WTO of asserting its desire to retain the right to act on its cultural policy objectives we are concerned that:

· The strategy of declining to make trade liberalisation commitments in the audiovisual and cultural services sectors of the GATS does not represent a long term solution to resolving the clear conflicts between trade and cultural policies and that Australia needs to engage more constructively in the international dialogue seeking a solution to this conflict.

· The timeframe for multilateral negotiation means that bilateral negotiations such as those between the USA and Australia have the potential to set precedents on issues that have not yet been resolved in multilateral discussions. In particular, we point to the issue of e-commerce where bilateral conclusion on this issue may run ahead of multilateral agreement.

USA/Australia Free Trade Agreement

In both the GATS and the discussion of a putative bilateral free trade agreement, the USA is the main advocate for complete liberalisation of audiovisual.

In our view the negotiations that have already commenced with the USA are at present more important than those that are to take place in the WTO over the GATS. This is because these negotiations precede those in the WTO, but also because they have the potential to set precedents that can be used in the WTO. This is explicitly acknowledged by the USA. 

The AFC expects that the US will press for a high standard of liberalisation of audiovisual trade between the two countries, consistent with the position it has adopted in recent bilateral agreements and with the position of its own services sector.

This submission demonstrates that the US is a dominant force in the audiovisual industry, controlling over 50% of worldwide revenue, and is a significant force in the Australian audiovisual sector. The US does not need trade liberalisation to wield the extensive market power it already has in the sector.

The AFC argues that:

· The Australian audiovisual sector is generally open to foreign investment, ownership and trade in audiovisual services, particularly from the US;

· Where barriers to trade exist they are for clearly stated cultural policy objectives and are transparent in their effect; and

· The US already plays a significant role in the Australian audiovisual sector, in 1999/2000 commanding a 65% share of Australia’s audiovisual import trade and 83% of the gross Australian box office.

In the AFC’s view, the interests of the US audiovisual sector in Australia are not materially damaged by the existence of measures, such as the regulation of Australian content on Australian broadcasting services, designed to support Australia’s cultural policy objectives.

The AFC further argues that:

· The US audiovisual sector performs strongly both domestically and internationally;

· It has almost total share of the US domestic market with an enviable surplus in the trade in audiovisual services; and

· The existence of measures in many countries, such as the EU and Australia, in support of cultural policy objectives, has not prevented the US increasing its market share in key segments of the audiovisual sector internationally.

The AFC strenuously supports Australia continuing to retain its flexibility to maintain existing measures or adopt new measures designed to support cultural policy objectives.

PART 1

TRADE AND CULTURE: THE ISSUES FOR AUSTRALIA

2. Why culture is important

The right to determine their cultural, as well as political and economic, sovereignty is recognised as a fundamental right of nations. Access to and the ability to participate in the culture of their nation is recognised as a fundamental human right. Yet making these rights operational can come into conflict with the logic of trade liberalisation.

For Australia, culture is a vital element of our national sovereignty, providing the opportunity for the expression of the nation’s regional, ethnic and historical diversity. The development of a national culture, shared values and national identity, as expressed through our cultural production is considered by many to be a sign of good governance.

Successive Australian governments have accepted that without government intervention it is extremely difficult for small nations like Australia to produce cultural goods that give full expression to our stories, ideas and images. The Australian government invests in cultural programs; just as it does in other activities such as public health, education, sport and the environment that impact on the well being of its citizens and which make a secure, harmonious and healthy society.

Australia is also committed to free trade and to the progressive liberalisation of barriers to trade, the central tenets of the current international trading system. Free trade is based on the philosophy that the market is the best device to ensure that consumers can access good products at the best price, and to increase global wealth. The goal of reducing tariff barriers and national protection mechanisms is to allow the market to operate with fewer constraints. However, this approach to free trade does not necessarily take account of the fact that not all trading partners are equal, and neither are all products or services.

The output of cultural industries is clearly different from other tradeable goods and services. This is because the culture of one nation is not interchangeable with that of another, and because for most nations the intervention of government is essential to the maintenance and development of their culture. Australia values its own cultural diversity and cultural sovereignty as one of the defining attributes of the nation. It is not something that can be created elsewhere. This means there is a distinction between cultural services and other services.

All the measures Australia has to implement its cultural policy represent barriers to the completely free trade of goods and services. The pure logic of the commercial approach would see all trade distorting barriers removed in progressive rounds of liberalisation. 

The cultural approach to trade liberalisation argues that the development of trade accompanies the development of culture, but does not make cultural policy subservient to trade policy. 

The conflict is expressed in the WTO by the reluctance of the majority of members to make commitments in the audiovisual sector. That so many countries have taken this stance indicates the importance of cultural policy, but within the disciplines of the WTO does not indicate that the ability to determine cultural policy is guaranteed. The logic of WTO disciplines still remains progressive liberalisation.

While cultural policy measures are sometimes attacked for being protectionist they can co-exist with a commitment to free trade.

Australia’s measures designed to deliver on its cultural policy objectives in audiovisual media are: transparent, modest, targeted, do not exclude foreign material and still leave Australia significantly open to international trade. Australian audiovisual trade is firmly located in the global economy.
3. Australia’s cultural policy for audiovisual

The Commonwealth has established a number of regulatory, budget and tax measures designed to support the Australian audio-visual industry. These include: 

· Direct subsidy for production and development through the AFC, the Australian Film Finance Corporation, Film Australia Limited and the Australian Children's Television Foundation;

· Regulation of Australian Content through the standards imposed on commercial television by the Australian Broadcasting Authority and the drama expenditure requirement for subscription television;

· Indirect support through taxation concessions for investment in feature films, television miniseries and documentaries which includes – 

· Concessions under Division 10B and 10BA of the Income Tax Assessment Act for investment in qualifying Australian films;

· the Film Licensed Investment Company Scheme (FLICS); and

· the Taxation Amendment (Film Incentives) Act 2002, which provides incentives for higher budget productions to be made in Australia.

· Other measures include: 

· Regulation of temporary entry of foreign actors, crew and performers under Migration Regulations; 

· International co-production treaties and MOU arrangements; 

· Direct support for promotion of Australian production resources to AusFilm and the Film Industry Broadband Resource Enterprise (FIBRE) 

· Rules governing foreign ownership of media; 

· Funding of national broadcasters - ABC and SBS; 

· Direct support for training through the Australian Film, Television and Radio School; and

· Support for preservation of Australia's audio-visual culture through the National Film and Sound Archive. 

These measures are supplemented by initiatives undertaken by the various state governments.

3.1 Australian Content

Australian Content regulation for Commercial television has been most often cited by the USA as a barrier to audiovisual trade. This view was expressed in the 2002 Foreign Trade Barriers report of the US Trade Representative where he stated in commenting on Australian content regulation that:

The United States continues to oppose discriminatory broadcast quotas and maintains that market forces best determine programming allocations. (USTR http://www.ustr.gov/reports/nte/2002/australia.PDF)

The rationale for the regulation is cultural, as set out in the objectives of the Broadcasting Services Act 1992 (the Act), specifically to:

 "promote the role of broadcasting services in developing and reflecting a sense of Australian identity, character and cultural diversity;
The Australian Broadcasting Authority is required by the Act to determine Australian Content standards because as the Explanatory Memorandum to the Act says

"The rationale for this provision is that it is widely accepted that television is a powerful medium with the potential to influence public opinion and that television has a role to play in promoting Australians' cultural identity."

The Act is but the most recent example of Parliament and successive Australian governments intervening to ensure that commercial television fulfils this role, on the principle of ensuring that Australian audiences see a minimum amount of Australian content. This makes it one of the principal ‘public service’ obligations that commercial broadcasters perform in return for the licence to broadcast and protection from competition.

In 1960 the first Australian content regulation was imposed with the overall level set at 40% of total transmission time. In forty years this has risen to the present minimum of 55% of transmission time between 6.00 a.m. and 12.00 midnight. 

Because drama is the genre most subject to market failure and to potential import replacement, as well as being the most culturally significant it has been the genre that has been the longest encouraged by regulation. In 1967 an Australian drama quota was first introduced which set minimum levels of new Australian drama to be broadcast. Starting at approximately 2 hours a month this has gradually been increased, as well as being made more flexible through a point score system since 1990 that rewards broadcasters for higher budget and higher quality drama.

The impact of television on children has always an important aspect of community concern, but it was not until the seventies that regulation was thought necessary. In 1979 minimum levels of Australian children’s programming were set as part of new regulation intended to increase the range and quality of children’s programming on commercial television. In 1996 minimum levels of new Australian documentary were set.

The Australian content standard has been reviewed regularly, the most comprehensive review being between 1985 and 1990 by the Australian Broadcasting Tribunal, and the most recent in 2002. This latest review reaffirmed the minimum transmission level to be achieved should remain at 55% and that the levels of new drama, documentary and children’s programming should not increase. 

In the AFC’s view, the Australian Content Standard is both a transparent and proportionate regulatory measure to support Australian cultural policy. 

3.2 Alternative mechanisms to encourage Australian content

By removing Australian content quotas as a barrier to trade the USA has suggested that countries like Australia could use alternative mechanisms to achieve the same end. What are these mechanisms?

Two have been suggested:

1. Subsidies to broadcasters to show Australian content; and 

2. Increased funding for the national broadcasters.

Subsidies to broadcasters

There is already a significant level of subsidy provided indirectly to commercial broadcasters that helps reduce the cost to them of investing in new Australian drama. The Film Finance Corporation and the various state film agencies provide investment funding to drama production.

In the period 1999-2001 the three commercial networks broadcast 1594 hours of new Australian drama – series, serials, telemovies, mini-series and feature films. The total production cost over the three years was $550.1 million. The sources of finance for this production were as follows:

1. State/Federal Government



16%

2. Broadcasters





44%

3. Australian distributors/producers

& Pay TV





12%

4. Australian Private investment



  4%

5. Foreign distributors advances

against sales





24%

The level of government investment varies between genre so that in this period it was 59% for feature films, 32% for telemovies, 27% for mini-series and less than 1% for series and serials. In the period surveyed this level of subsidy was worth $88 million. It should also be noted that producers regularly borrow against future revenue in the form of distributors advances to assist in financing these projects.

We can assume that if the content regulation did not exist then the level of government subsidy would need to increase to the extent that there was an incentive for broadcasters to support the same level of drama. For example, if the broadcasters contribution to the above slate decreased by 50% and there was no increase from other sources of finance then to maintain the same level of output the government would have had to spend at least an additional $120 million. For the Commonwealth this would involve at least doubling its direct allocation to the FFC.

Assuming that government was willing to increase the level of subsidy already provided to drama production there is still the issue of how a subsidy system encourages programs to be broadcast. Having made an investment, broadcasters may not wish to waste it by not broadcasting, but there is nothing in a subsidy system alone that compels them to invest in the first place or to broadcast a particular program.

So how does a subsidy system encourage the maintenance of the same level of new drama that exists under the current system? It may be that without a specific obligation to broadcast, in most cases the cost of acquiring new Australian drama would need to be significantly cheaper than acquiring foreign programs of potentially equal appeal to audiences. 

The cheaper the programs are to broadcasters the higher the cost of the subsidy.  If increasing the level of direct investment was not attractive to governments they may have to consider other mechanisms such as higher levels of tax concessions to encourage increased private investment.

Increased funding for the national broadcasters

Increasing the funding for the national broadcasters is based on the assumption that to the extent that the commercial broadcasters decrease the levels of Australian content broadcast, then that obligation is taken on by the national broadcasters, in particular the ABC.

If the commercial broadcasters were to show no new Australian drama, to maintain existing levels, the ABC would need to broadcast between one and two additional hours of new Australian drama per day, requiring additional funding of between $80 million and $100 million per annum. This would be in addition to funding presently provided through the Federal and State film agencies.

Aside from the cost to government, this option assumes that one of the principal public service obligations of broadcasters should now only fall upon the national broadcasters. This would represent a significant change to the regulatory assumptions that currently underpin the Australian broadcasting system. A system in which there are values other than the pursuit of free trade, which the Parliament and the community wish to see encouraged.

4. Culture in the context of trade negotiations

4.1 Culture and audiovisual in the Uruguay Round

The debate about culture and trade is at least as old as the establishment of the post World War II legal framework for trade liberalisation under the GATT in 1947. That agreement provided for countries to be able to introduce quotas on national films to encourage the post war rebuilding of national cinema industries, particularly in Europe, without specifically removing culture from the GATT.

By the eighties, two trends had emerged that affected the discussion of trade and culture. First, the growth of the services sector and its contribution to the international economy, particularly that of the developed nations, meant that services were firmly on the agenda for discussion in the Uruguay round initiated by the USA. The related issue of intellectual property also became an essential part of the trade agenda, largely driven by the USA, for whom intellectual property in the form of such things as movies, sound recordings and pharmaceuticals was of prime economic interest.

Second, an increasing number of countries had introduced measures designed to encourage and support the development of their cultural industries. Australia did so, as did Canada and most of the members of the European Union, all of which were major trading partners with the USA. The USA regarded these measures as nothing more than non-tariff barriers to trade. Thus, the USA objected strongly to the European Commission’s 1987 Television Without Frontiers Directive, which still requires members to ensure that broadcasters reserve a majority of their transmission time for European works and for the output of independent European producers. These objections fed into the increasingly heated debate about culture in the Uruguay round that revolved around the treatment of audiovisual.

On one side of the issue the USA argued for complete liberalisation and removal of all barriers to audio-visual trade. On the other side the European Union, led by the French, argued that measures such as domestic audio-visual content quotas and state investment in audio-visual production, while potential barriers to trade, were essential mechanisms for the support of cultural integrity and diversity. 

The Europeans proposed that the matter be dealt with by the exemption of cultural industries from the proposed General Agreement on Trade in Services (GATS). There was some precedent for this in that Canada had successfully negotiated a ‘cultural exemption’ in its 1989 Free Trade Agreement with the USA. Although, it must be pointed out that the exemption was heavily compromised by the ability of the US to take ‘measures of equivalent commercial effect’ in response to any exercise of the freedom given by the so called cultural exemption.

The cultural exemption and the removal of culture from trade agreements was fiercely resisted by the USA and the stand off between the USA and Europe almost led to the failure of the Uruguay round.

In the end the Europeans did not achieve an exemption for cultural industries and the USA got agreement that audio-visual would be covered by the GATS and be included in future negotiations. The stand off was partially resolved by most countries making no commitments on audiovisual or cultural industries in the 1995 schedules to the GATS.

4.2 The rise of cultural diversity as an issue

The issue of culture and its treatment within the WTO remains very much alive. The WTO and the rule based trading system that it administers is a response to globalisation, but it is not the answer to globalisation and as a result this presents challenges for the organisation in dealing with the social and cultural consequences of globalisation, particularly as they affect the international trading system. As the first Director General of the WTO, Renato Ruggiero, said in his last official speech:

But while the new WTO is an essential part of the answer to globalization, it is not sufficient. More and more, we are facing issues and concerns which go beyond the parameters of trade. More and more, globalization is raising a whole new set of questions about how to manage interdependence. Can we have an open world economy without a stable financial system? How to protect endangered species and promote sustainable development? Should trade be linked to labour standards and human rights? Can we preserve cultural identities in age of borderless communications? And what about poverty eradication, reducing inequalities, and promoting the rights of women? 

(Address to the 20th Seminar on International Security, Politics and Economics Institut pour les Hautes Etudes Internationales, 12 April 1999; http://www.wto.org/english/news_e/sprr_e/ih_e.htm)

The Uruguay round did not settle the issue of how to deal with culture in trade agreements and since the end of the round there has been a growing international debate about the importance of cultural diversity and the need for appropriate recognition in international agreements and in the work of international agencies. 

This work has led to a refocusing of the role of governments and international agencies in fostering and encouraging cultural diversity. It has become part of the accepted dialogue about sustainable development policies in the World Bank. 

In December 2000 the Council of Europe Committee of Ministers issued a Declaration on Cultural Diversity and embarked upon an ongoing study of cultural policies within member states and a work program to assist member states to facilitate and support cultural diversity. In relation to cultural and audio-visual services the Declaration states: 

 “2.1 Cultural and audiovisual policies, which promote and respect cultural diversity, are a necessary complement to trade policies;

2.2 Cultural diversity has an essential economic role to play in the development of the knowledge economy. Strong cultural industries which encourage linguistic diversity and artistic expression, when reflecting genuine diversity, have a positive impact on pluralism, competitiveness and employment.”

In November 2001 the governing body of the United Nations Educational, Scientific and Cultural Organisation (UNESCO) the 31st General Conference, of which Australia is a member state, adopted the Universal Declaration on Cultural Diversity. The Declaration encompasses both the declaration itself and the main lines of a plan of action for its implementation. In relation to Cultural goods and services the Declaration at Article 9 states: 

“In the face of present day economic and technological change, opening up vast prospects for creation and innovation, particular attention must be paid to the diversity of the supply of creative work, to due recognition of the rights of authors and artists and to the specificity of cultural goods and services which, as vectors of identity, values and meaning, must not be treated as mere commodities or consumer goods.”

The Council approved funding to implement the Declaration including to promote cultural diversity in cultural goods and services. It has also established the Global Alliance for Cultural Diversity particularly to assist developing countries in the growth of local cultural industries and assist them in the eradication of piracy of cultural goods that present unfair competition for the development of indigenous cultural industries. 

In June 1998 the Government of Canada hosted a meeting of cultural ministers from several countries out of which was formed the International Network on Cultural Policy (INCP). The meeting was a follow on from a UNESCO-sponsored Intergovernmental Conference on Cultural Policies for Development, held in Stockholm earlier that year.

The INCP has met on an annual basis since then in Mexico (1999), Greece (2000), Switzerland (2001) and South Africa (2002) and has also formed working sub-groups that meet between the Ministerial meetings. Australia is not a member of the INCP, which now has 46 member nations including the UK, France and New Zealand. 

This meeting of governments has been matched by developments in civil society with the parallel development of the International Network on Cultural Diversity and the First International Meeting of Cultural Professional Organisations in September 2001. Since that time an Australian Coalition for Cultural Diversity has been formed to advance the right of countries like Australia to determine their own cultural policies.

The Second International Meeting of Cultural Professional Organisations was held in Paris in February 2003 where cultural diversity and trade was the sole subject for discussion. Australia participated in this meeting though the Australian Coalition for Cultural Diversity formed in November 2002. This meeting identified bilateral trade negotiations as the crucible in which precedents would be set for the ultimate approach in multilateral negotiations.

All these developments indicate that international discussion about culture has expanded from ideas of cultural protection and the preservation of cultural heritage, issues that still remain important, to a more active engagement with the idea of culture as an indelible part of strategies for development and the growth of a civil society.

They have also fed into the growing call for an international treaty or instrument that deals explicitly with cultural diversity. 

5. Recent Australian and US approaches to culture in trade negotiations

5.1 Australia in the WTO and Australia/US free trade negotiations

In the context of the WTO Australia has so far taken a robust stance on audio-visual as expressed to the Council of Trade in Services of the WTO in July 2001. Australia stated that audio-visual was critical to the achievement of its key social and political objectives:

 “Australia remains committed to preserving our right to regulate audiovisual media to achieve our cultural and social objectives and to maintain the broad matrix of support measures for the audiovisual sector that underpin our cultural policy; including retaining the flexibility to introduce new measures in response to the rapidly changing nature of the sector.”

(www.dfat.gov.au/trade/negotiations/services/audio_visual_neg_proposal.html)

This position has been reaffirmed in public statements made by both the Minister for Trade and the Minister for the Arts. At the Screen Producers Association of Australia (SPAA) Conference on 13 November 2002, Senator Kemp said:

While Australia is poised to become a more significant global player, it is important that we encourage what is most precious about the industry we have-our capacity to tell Australian stories, in Australian voices, to Australian audiences. 

Last year my predecessor, Peter McGauran, gave you an assurance that cultural support mechanisms such as local content rules would not be traded away.  Let me repeat his assurance here today. 

At the time of writing the Government has released its offers of market access in the GATS. In relation to audiovisual services and recreational and cultural services Australia has made no offers and has excluded measures related to content from its offers on computer and related services.

In making the announcement of Australia’s offers on 1 April 2003 the Minister for Trade said:

The Government will ensure that the outcomes of negotiations will not impair Australia's ability to deliver fundamental policy objectives in relation to social and cultural goals and to allow for screening of foreign investment proposals.
This followed an earlier statement on 3 March 2003 when the Minister released Australia’s objectives for the USA/Australia Free Trade Negotiation saying:

"We will ensure outcomes from the FTA negotiations do not impair Australia's ability to deliver fundamental objectives in health care, education, consumer protection and supporting Australian culture and identity.  The Government remains committed to preserving its ability to regulate in relation to social and cultural objectives, and will ensure the FTA is consistent with that goal."

In relation to trade in services the Government’s objectives state it will:

Ensure that the negotiations take account of Australia's cultural and social policy objectives, and the need for appropriate regulation and support measures to achieve these objectives in areas such as audiovisual media. 
Australia’s position in both the GATS and the US negotiations is strongly supported by the AFC. However, we expect this position to be challenged by the US, consistent with its position in the GATS negotiations and the position of its services sector. 

5.2 The US approach in the WTO 

The US continues to expound the same core beliefs it demonstrated in the Uruguay round, that audiovisual and cultural industries should be subject to all GATS disciplines. The US is one of six countries out of the 147 members of the WTO who have made requests for Australia to liberalise in audiovisual.

In its December 2000 communication to WTO members on Audiovisual the USA said:

The debate over the audiovisual sector in the WTO, whose four cornerstones – the GATT, the GATS, TRIPs and dispute settlement -- apply to the audiovisual sector, has sometimes been framed as an “all-or-nothing” game. Some argue as if the only available options were to exclude culture from the WTO or to liberalize completely all aspects of audiovisual and related services. Presenting such stark options obscures a number of relevant facts.

The USA goes on to say that “…the argument implies that because the audiovisual sector may have special cultural characteristics, the sector should not be subject to the trade disciplines imposed on other service sectors”. It points to sectors such as financial services and telecommunications where it argues the GATS has accommodated social policy concerns.

While the USA does acknowledge there is a problem with such a pure approach in that a significant number of WTO members want to have in place measures designed to support cultural policies, it continued to press for liberalisation commitments arguing:

In conjunction with negotiated commitments for audiovisual services, Members may also want to consider developing an understanding on subsidies that will respect each nation’s need to foster its cultural identity by creating an environment to nurture local culture.

What the USA was offering was that in exchange for commitments on national treatment and market access there was leeway to negotiate on subsidy as the preferred mechanism for cultural support, but again subject to WTO disciplines.

This December 2000 communication also proposed a review of the audiovisual sectoral classifications to take account of what it argued were significant changes in the audiovisual sector since the Uruguay round. Essentially the argument was that convergence of media was expanding the sector and providing a new and alternative delivery mechanism that “…benefits the development and distribution of local culture”.
Since 2000 the USA has been unsuccessful in advancing the idea of sectoral reclassification within the WTO. However, it has pursued a related strategy in relation to e-commerce in bi-lateral agreements. 

The US has also modified its position in the WTO in the absence of any apparent support for its earlier proposals. The US Trade Representative has more recently argued that the environment for trade in audio-visual services should be ‘transparent, open and predictable’ and provide the ‘flexibility’ to address the ‘preservation and promotion of cultural values and identity’. The USTR argues the means of achieving this in the context of the WTO is for member countries ‘to schedule commitments that reflect current levels of market access’. (US Trade Representative Press Release 1 July 2002, US Proposals for Liberalising Trade in Services Executive Summary, www.ustr.gov).

In other words the US has signalled it is prepared to accept current cultural policy measures as long as countries agree to make ‘stand still’ commitments. In practical terms it would mean that Australia would offer to commit to having no barriers to market access and no national treatment provisions in support of its cultural policy that went beyond those that were in place when it scheduled the commitment. Thus Australia would be constrained in its flexibility to act and never be able to introduce measures that went beyond those presently in existence. 

At the time of writing the USTR has also released the US offers on market access in the GATS, including further liberalisation of audiovisual and in the technologies, recreational and cultural sectors.

 5.3 Advertising Services

In the context of the GATS, the US is also seeking “increased access for advertising services, such as planning, creating, and placement services of advertising in various media.”(Emphasis added). It has made an offer to commit to market access and removing national treatment barriers in this sector.

Australia has in place Australian content regulation requiring that 80% of commercials between 6.00am and 12.00 midnight, be Australian-produced.  In 2001, less than 11% of this time was devoted to foreign-produced commercials.

The value of the commercial production sector in 1999/2000 was $A243 million, which made it about 70% larger in value than Australian feature production. The sector is not only important for the support of generally small production companies that specialise in commercial production, but also for the production services sector – editing, special visual effects, laboratories. Many of these companies that are producing technologically innovative work for Australian and international drama production depend upon commercial production to maintain continuity of work. There is also a high degree of mobility of technical crew between commercial and drama production.

TV commercials play an important role in film development as some of Australia’s most prominent filmmakers depend on income from commercials while developing major feature films. Ray Lawrence survived in this way for 20 years in between directing Bliss and the highly successful Lantana. Chris Noonan has chosen to work almost exclusively on advertisements since the worldwide hit of Babe, while he develops two feature films.

The Standard is an important and transparent measure that is crucial to underpinning the creative infrastructure of the audiovisual sector. In the AFC’s view Australia must retain its flexibility to regulate in this area.

6. US approach in other bilateral negotiations

The evidence suggests that in bilateral negotiations the US seeks a higher standard of liberalisation than it may be prepared to accept in multi-lateral negotiations and to use the conclusion of bilateral agreements as precedents for positions in the WTO. This evidence comes from its objectives for the bilateral negotiations with Australia and what has been achieved in recent agreements.

On the ABC TV program Inside Business on 16 March 2003 the Economic Councillor with the US negotiating team talked explicitly about the larger agenda for the US in trade talks with Australia. He said:

There is a larger agenda here. And that is our feeling that within the WTO it's going to be very, very difficult to make rapid, good progress in the current WTO round without some competitive spur to those talks. And we feel that the way to push the WTO process along and have it avoid the lowest common denominator approach to which it is prone, is to negotiate a series of regional and bilateral trade agreements that act as a competitive spur to the WTO process. I can personally testify that if it hadn't been for NAFTA, for example, we would still be negotiating the Uruguay Round. I believe that process is going to repeat itself in the Doha Round. We're going to need some other deals in order to spur things along in the WTO.
So what are the ‘other deals’ that will ‘spur things along in the WTO’? Two of them relate to audiovisual and to e-commerce to judge not only from the stated objectives for a free trade agreement with Australia but from what the USA has actually achieved in its negotiations with Singapore and Chile.

6.1 Audiovisual

While ‘stand still’ on audiovisual appears to be the US position in the multi-lateral forum, this is not the case in bi-lateral negotiations. 

In his notification to Congress of the intention to commence negotiations with Australia, the US Trade Representative indicated the objectives for the US in seeking a trade agreement with Australia. No specific mention is made of audiovisual, but in relation to trade in services the Trade Representative said the US intends to “pursue disciplines to address discriminatory and other barriers to trade in Australia’s services market.” (Ambassador Zoellick’s letter to Congress 13 November, www.ustr.gov/releases/2002/11/2002-11-13-australia-byrd.PDF). Further, he stated that the US would seek to remove barriers to US investment in Australia, barriers to the temporary entry of US businesspersons and ensure that Australia erects no barriers to e-commerce.

This position is consistent with the priorities of the US Coalition of Services Industries for multilateral and bilateral trade set out in their Compendium presented to the USTR on 6 November 2002. The significance of this document is that the legislative framework in the US requires the Administration to consult closely with business in the course of developing trade policy, undertaking negotiations and reporting to Congress on the outcome of those negotiations. The US Coalition of Services Industries includes the Motion Picture Association of America, an organisation that speaks for the major audiovisual companies in the US. The MPAA has also made explicit through its own testimony to the US administration its desire for liberalisation of audiovisual with Australia.

The US Coalition of Services Industries’ stated position is to seek full market access and national treatment for audiovisual production and distribution and for radio and television services.

With regard to audiovisual services, agreements should include:

- Full market access and national treatment for production, distribution, and projection services (including cinema theater ownership and management) for motion pictures and sound recordings.

- Full market access and national treatment for radio and television services and transmission services.

There is no recognition of any special cultural characteristics of audiovisual in this approach. Further the US Coalition of Services Industries links the issue of audiovisual liberalisation to e-commerce by stating that:

The ability of multimedia information technology firms to advance international business objectives depends on the creation of a global, regional and country-specific environment that enables the investment, production, distribution and sale of content, technology and services around the world. International trade negotiations are an important means of creating this environment.

Consequently it sees ‘eliminating restrictions on the ability to invest or acquire overseas media and communications assets and engage in those lines of business’ as part of gaining full market access, national treatment and elimination of ownership restrictions in, amongst other areas, terrestrial broadcast and cable networks and film production and projection services.
 
This indicates the broad objectives of the USTR and US business, but it is in the recently concluded agreements with Chile and Singapore that these are translated into results. These are the first such agreements to be concluded since the current US administration obtained free trade negotiating authority from Congress. What the USA has achieved in these agreements is a compelling indication of what it will be asking of Australia.

In his first public statements on both agreements the USTR said that both Chile and Singapore “will accord substantial market access across (their) entire services regime(s), subject to very few exceptions”. (see: Trade Facts, www.ustr.gov). 

Since that time the USTR has made available the draft text of the Singapore Agreement and an extended summary of the Chile agreement. Also available are the reports of the Industry Sector Advisory Committees that form part of the statutory consultation with US business interests required of the USTR.

In relation to audiovisual services in the Chile agreement, the Industry Sector Advisory Committee on Trade in Services describes the chapter on audiovisual in these terms:

The FTA ensures that all U.S. audiovisual services will enjoy national treatment and MFN status, with reservations. While Chile did take several reservations with respect to this sector, the reservations are narrow, specific, and unlikely to disrupt existing commercial trade in audiovisual services. For example, Chile limits foreign ownership of media, but the U.S. has similar reservations. Chile preserves the right to impose a quota on local content carried on broadcast TV, however, market forces have historically resulted in higher levels of local content than would be required by the quota, so the impact of imposing such a quota would be negligible. Moreover, the Chile FTA avoids the “cultural exceptions” approach that has flawed several prior trade agreements, while demonstrating that a trade agreement has sufficient flexibility to take into account countries’ cultural promotion interests.(Emphasis added)

This indicates that while Chile made some reservations in relation to its cultural policy for domestic television, the US regards these as symbolic rather than real barriers to trade. In contrast the Chile-Canada free trade agreement specifically exempts the whole audiovisual sector from the force of that agreement.

Unlike Chile, the actual hours of Australian content on commercial television reflect the minimum levels required by regulation and are only ever slightly exceeded.  Moreover Chile retains the advantage that English is not its first language.

A similar description of the Singapore Agreement is made, but notes that Singapore took out a reservation in relation to broadcasting and audiovisual.

Thus Australia should approach negotiation with the USA in the knowledge that the USA has achieved substantial liberalisation in audiovisual from its most recently concluded bilateral negotiations. Further, both countries have taken out limited reservations and apparently have not succeeded in reservations that relate more broadly to culture.

6.2 E-Commerce

The issue of how to treat e-commerce in the GATS has been on the agenda for discussion in the WTO for some years. The Doha Ministerial Meeting in 2001 identified it as an issue for further work and requested a report on progress at the next Ministerial Meeting in Mexico in 2003. It is our understanding that very little progress has been made towards a consensus within the WTO. However, the USA has pushed aggressively ahead of this work in regional and bilateral discussions. The US is increasingly viewing its trade negotiations in terms of the digital economy and has been pressing for progress in resolving classification issues surrounding the trade treatment of e-commerce services and trade in digital goods. As a result, the desire to encourage free trade by e-commerce has become an alternative means of achieving liberalisation in audiovisual.

At the November 2002 meeting of APEC leaders in Mexico, the US sponsored a statement on Trade and the Digital Economy that was signed by all but five of the member nations of APEC. The statement commits signatories to taking a leadership role in the WTO negotiations in areas of trade related to the digital economy and more specifically e-commerce.

The statement does not define e-commerce nor does it acknowledge that e-commerce is not defined under the GATS. Instead it nominates a number of GATS classifications as related to ‘e-commerce’ and commits signatories to take action to liberalise barriers to market access, foreign ownership, foreign investment and to accord national treatment. These include:

· Telecommunications and value added services;

· Subscription video services (including cable and satellite, but not broadcasting);

· Advertising services;

· Distribution (including electronic distribution); and 

· Video rental/leasing (including online).

Significantly the list did not include financial services and is predominantly made up of services that are currently used by the audiovisual sector. 

Australia and Canada did not sign the statement. The implication of signing the statement would be that the countries have or are prepared to make offers to liberalise audiovisual in the current round of GATS negotiations in the WTO. This commitment by the APEC leaders is ahead of any conclusion to the work currently being conducted by the WTO on e-commerce, pursuant to the instructions of the Ministerial Council in Doha.

The draft text of the US agreement with Singapore has been made public by the USTR. The text of the Chile agreement was not publicly available at the time of writing, but has been commented upon by the Industry Sector Advisory Committee on Trade in Services to the USTR. The USTR has made available an extended summary of the agreement.

In relation to the Chile agreement’s treatment of e-commerce, the USTR’s summary says:

The E-commerce chapter is a breakthrough in achieving certainty and predictability in ensuring access for products such as computer programs, video images, sound recordings and other products that are digitally encoded.

… Chile and the United States have agreed to provide non-discriminatory treatment to like digital products of the other country as determined through a list of specific activities, such as creation, production, first sale and other activities or through a list of persons associated with the digital product, such as the distributor, developer, author and others.

Describing the Chapter in the agreement as ‘groundbreaking’ the Industry Sector Advisory Committee on Trade in Services to the USTR reports:

The e-commerce chapter introduces the concept of "digital products", which reflects digital product development in the last two decades and the need for predictability in how digital products are treated in trade agreements.

The draft text of the Singapore Agreement goes into more detail, providing a definition of digital products as meaning

…computer programs, text, video, images, sound recordings and other products that are digitally encoded, regardless of whether they are fixed on a carrier medium or transmitted electronically.

The Agreement grants national treatment to digital products “whose author,

performer, producer, developer, or distributor is a person of the other Party”. This strongly suggests that the definition of digital products being advanced in these agreements is meant to include the creation of audiovisual works that are either digitally created or are created in an analogue medium and subsequently digitised.

The definition is qualified later to exclude 

measures affecting the  electronic transmission of a series of text, video, images, sound recordings and other products scheduled by a content provider for aural/ and or visual reception, and for which the content consumer has no choice over the scheduling of the series”

This effectively excludes radio and TV broadcasting, including pay/cable, but would include subscription video or video-on-demand (VOD) services. Singapore has also has taken a general reservation on broadcasting. 

The Australian Singapore Free Trade Agreement chapter on e-commerce is limited to dealing with trade transactions that use e-mail or electronic data exchange. Both countries agreed to base their domestic legal framework for electronic transactions on the United Nations Commission on International Trade Law (UNCRITAL) Model Law on Electronic Commerce. In its commentary to the Model Law UNCRITAL says
Among the means of communication encompassed in the notion of "electronic commerce" are the following modes of transmission based on the use of electronic techniques: communication by means of EDI defined narrowly as the computer-to-computer transmission of data in a standardized format; transmission of electronic messages involving the use of either publicly available standards or proprietary standards; transmission of free-formatted text by electronic means, for example through the INTERNET. It was also noted that, in certain circumstances, the notion of "electronic commerce" might cover the use of techniques such as telex and telecopy.( http://www.uncitral.org/en-index.htm)
None of this suggests that e-commerce is being defined as widely as it is by the notion of ‘digital products’.

The AFC is concerned that the US treaties with Singapore and Chile establish precedents for the definition of e-commerce that is far from being technologically neutral and go well beyond what is necessary to facilitate e-commerce.

Guided by the broadly-accepted GATS principle of technological neutrality, the AFC argues that services which are delivered through an electronic medium should not be considered differently from the original service itself – thus a banking service delivered via broadband across the internet is still considered to be a banking service and should not be considered as an 'E-commerce service'. 

Cultural goods and services such as books, video, DVD, music and downloadable films are also now traded via e-commerce with few, if any, barriers. However, these goods and services do not lose their cultural characteristics because of the means by which they are traded. 

The AFC is also aware of the debate in the WTO pressed in some circles by the US on more esoteric classification issues, which argues that film products should be treated as goods and not services.  Currently audiovisual services includes 'motion picture and video tape production and distribution.' The underpinning rationale is as follows:  What is traded when you purchase a video/DVD is a limited license to exploit the intellectual property that is the film itself, the film canister/video/DVD is simply the method of carriage through which the service is being delivered. The MPAA have tried to further the debate on the issue, contending that the purchase of a video is a goods transaction.  If videos/DVDs etc are re-classified as  'goods' then they will be subject to the WTO (old GATT) and not the GATS. Australia is committed to the WTO on goods, but is unbound in the GATS on audiovisual services. The issues are complex ones which are not close to resolution in the WTO/GATS forum, and are problematic when considered in the context of a bilateral agreement.
It is through this treatment of 'digital goods' that the US seems likely to push audiovisual services into the discussion of 'E-commerce', which is what occured in the APEC Leader's Statement on the Digital Economy at Los Cabos late last year. 
The AFC recommends that Australia resist this position and argues that the measures that Australia currently has in place to support its cultural policy for the audiovisual sector does not represent any barriers to the development of e-commerce.
7. Approaches to resolving the culture and trade debate

Recognising that the issue of culture in trade agreements, with audiovisual as the main vector for debate, had the potential to again frustrate progress on services negotiations, a number of solutions to the issue have been advanced.

Professor Ivan Bernier, Professor of International Law, Laval University, Quebec, has suggested in an unpublished paper that solutions fall into three broad categories: “The Do Nothing Approach”, “The Cultural Exception” and the “New International Instrument on Cultural Diversity”.

7.1 Do Nothing

The United States has been the strongest advocate of the idea that cultural goods and services, and in particular audiovisual, are goods and services like any other and should be subject to the same disciplines as other goods and services. Therefore, the US has argued that there is no need to do anything to the structure of the WTO agreements to take account of any special cultural characteristics of audiovisual.

As discussed above, the position of the US in the WTO is to move from seeking complete liberalisation to asking for commitments that represent standstill. In other words, countries are invited to make commitments that are extensive but which reserve existing measures. The practical effect would be to remove the ability to enact new measures. Such an outcome would be inconsistent with Australia’s stated objective of “preserving our right to regulate audiovisual media to achieve our cultural and social objectives”.

The ‘Do Nothing’ approach was also that favoured by most WTO members, including Australia, when they refrained from making commitments in 1995. It appears that at this stage in the Doha round it will also be the strategy favoured by most nations. Certainly the European Union has indicated that it will make no commitments in the area of audiovisual (Speech by Pascal Lamy, Trade Commissioner, EC to the Second International Meeting of Cultural Professional Organisations, Paris, 4 February 2003).
The Australian government has also made no commitments in the area of audiovisual.

The longer term difficulty with this position is that it is ultimately inconsistent with the logic of the GATS, which is predicated upon the principle of progressive liberalisation. The AFC notes that the Ministerial meeting of the WTO in Doha ‘reaffirmed’ the Guidelines and Procedures for the Negotiations on Trade in Services adopted by the Special Session of the Council for Trade in Services of the WTO on 28 March 2001. The objectives include that:

 “…negotiations shall be conducted on the basis of progressive liberalisation as a means of promoting the economic growth of all trading partners and the development of developing countries, and recognising the right of Members to regulate, and to introduce new regulations, on the supply of services.”
Australia cannot be committed to both progressive liberalisation and the right to refrain from making liberalisation commitments in culture without contradictions.

If the US position has traditionally represented a reluctance to recognise the cultural aspects of audiovisual trade, then in the longer term, the attitude of refraining from making commitments betrays a reluctance to grapple with the commercial aspects of that trade. It also means that over time those countries that do choose to make commitments, either in the GATS or as a result of bilateral agreements, can erode this principled position, absent any other conclusion on culture in the WTO. In the longer term, what appears now to be a strong position can be seen as a failure to deal with the problem.

While it is true that commitments made under GATS may be rescinded, this  can only be done with the agreement of all the WTO members, who are also entitled to demand compensatory measures.

This is the dilemma that faces the New Zealand Government. In audio-visual NZ was one of the few countries along with the US to make comprehensive commitments under the GATS.

The current policy of the NZ Government is to introduce local content quotas for all NZ television broadcasters. During the eighties and nineties the aggressive de-regulation of broadcasting in NZ, combined with the entry of foreign owned broadcasters, led to a situation where the overall level of NZ content diminished, despite the expansion in the number of television services. When compared with ten other countries in a study conducted in 1999 (“Local Content and Diversity – Television in Ten Countries”, NZ On Air, 1999) NZ was at the bottom with 24% local content across all five television broadcasters. Australia’s level was 55%.

The US has warned NZ (USTR, National Trade Estimates of Foreign Trade Barriers, 2001) that if it introduces such quotas it will be in breach of its commitments under GATS. The US has been the most consistent user of the WTO dispute handling measures and in the past has successfully taken action against Canada in the WTO over Canadian cultural measures it believed to be in breach of GATS commitments.

The NZ Government can try to re-negotiate its commitments so it has the freedom to act, but it does not know what the cost of that might be in compensatory measures. It could for example lead to the introduction of trade barriers to NZ agricultural products.

This demonstrates that countries need to think carefully about the commitments they make, due to the potential barrier to future flexibility.

7.2 The Cultural Exception

This approach covers a number of mechanisms that might be used to deal with the issue of culture, either in the WTO or in the context of bilateral agreements.

The compromise at the end of the Uruguay round, which was discussed above is sometimes mistakenly referred to as the ‘cultural exception’. In fact, few such mechanisms exist in the GATS and certainly not in relation to culture. The GATT at Article IV allows an exception to national treatment for the purpose of countries introducing screen quotas and this has been in place since the start of the GATT in the forties. 

The GATS does allow countries to take exemptions to the Most Favoured Nation obligation, although these are generally not supposed to last longer than a decade. For example, in the cultural sphere, Australia took out an exemption to this MFN provision to allow it to have bilateral treaties covering film and television co-productions. MFN exemptions were only possible at the time the agreement was coming into force or when a new member accedes to the GATS. As a consequence many nations have lost their ability to take out such exemptions. For example, South Korea, one of the largest film producers in East Asia, has no MFN exemption for co-production treaties.

The AFC’s submission to DFAT on Australia’s position on the GATS in May 2002 is that Australia should seek explicit acknowledgement of the special status of culture by:

(i) an exemption of cultural goods and services from our commitments under GATS; or

(ii) an ‘annex’ or ‘general enabling clause’ to deal with the complexity of our arts, audiovisual and entertainment industries, as is the case with telecommunications.

While this may be difficult in the context of the GATS, there are other options, such as that by Switzerland cited below, and neither does it mean that exemptions or reservations cannot be pursued in bilateral agreements.

In its communication to the WTO in May 2001, Switzerland proposed that there be discussion within the WTO in relation to common views and solutions on the issues related to audiovisual and that these solutions take the form of an Annex to the GATS, or any other suitable instrument. In their view:

“…the process should permit to distinguish regulatory issues that lend themselves to the elaboration of common provisions, from measures that represent restrictions from market access and/or national treatment and should therefore be listed as a reservation in the schedule of specific commitments.” (WTO, S/CSS/W/74)
To date this proposal does not appear to have been taken up, but it does at the very least provide a way forward for a potentially constructive discussion of the culture trade debate within the WTO.

Outside the WTO Canada has pursued cultural exemptions in many of its bi-lateral agreements variously modelled on that in the Canada – US FTA. However, these other agreements do not have the retaliatory measures qualification that exists in that agreement and in NAFTA. In that, and subsequent Canadian agreements the cultural industries described as exempt from the agreements are 

a) the publication, distribution, or sale of books, magazines, periodicals, or newspapers in print or machine readable form but not including the sole activity of printing or typesetting any of the foregoing,

b) the production, distribution, sale or exhibition of film or video recordings, 

c) the production, distribution, sale or exhibition of audio or video music recordings,

d) the publication, distribution, or sale of music in print or machine readable form, or 

e) radio communication in which the transmissions are intended for direct reception by the general public, and all radio, television and cable television broadcasting undertakings and all satellite programming and broadcast network services; 

A problem with this definition is that it is specific to audiovisual and publishing, but tends to exclude other elements of culture.

In contrast Australia has negotiated a wide-ranging reservation from its national treatment and market access obligations under its recent Free Trade Agreement with Singapore. The annex to that agreement states that:

Australia reserves the right to adopt or maintain any measure relating to adopt or maintain any measure relating to:

the creative arts(1), cultural heritage(2) and other cultural industries, including audio-visual services, entertainment services and libraries, archives, museums and other cultural services;

broadcasting and audio-visual services, including measures relating to planning, licensing and spectrum management, and including:  services offered in Australia; international services originating from Australia

(1) Creative arts include: the performing arts – including theatre, dance and music – visual arts and craft, literature, film, television, video, radio, creative on-line content, indigenous traditional practice and contemporary cultural expression, and digital interactive media and hybrid arts work which uses new technologies to transcend artform divisions.

(2) Cultural heritage includes: ethnological, archaeological, historical, literary, artistic, scientific or technological moveable built heritage, including the collections which are documented, preserved and exhibited by museums, galleries, libraries, archives and other heritage collecting institutions.

It is our view that this text provides a model for a minimum Australian position on either an exception to the proposed US agreement or a reservation taken out by Australia.

7.3 New International Instrument on Cultural Diversity.

This approach requires an extensive amount of work be done on the issue of trade and culture outside the context of the WTO. 
The idea of developing a New International Instrument on Cultural Diversity was first suggested in the report of an advisory group to the Canadian government in 1999. (New Strategies for Culture and Trade, Canada, Department of Foreign Affairs and international Trade, Cultural Industries Sectoral Advisory Group on International Trade, Ottawa, February 1999)

The Cultural Industries Sectoral Advisory Group on International Trade (SAGIT) proposed in looking at the challenges confronting Canada in dealing with trade and culture “a new strategy that would involve negotiating a new international instrument that would specifically address cultural diversity, and acknowledge the legitimate role of domestic cultural policies in ensuring cultural diversity.”

Canada used the newly formed INCP (http://206.191.7.19/) as the venue to launch this proposal and since that time considerable work has developed the idea further.

At the Ministerial meeting of the INCP in Lucerne in September 2001 the Ministers endorsed the proposed scope and framework for an agreement that would:

· Ensure that cultural diversity is preserved and promoted in the face of the challenges and opportunities posed by globalisation and technological change;

· Reinforce the legitimate role of governments to support, promote and safeguard cultural diversity as a key public interest objective;

· Articulate the close and important relationship of cultural diversity to social and economic development, including the special role that cultural goods and services play in our societies.

The INCP working group on Cultural Diversity and Globalisation was charged with the task of developing a draft of the instrument, which was submitted for consideration at the meeting of the INCP in South Africa in October 2002. (http://206.191.7.19/meetings/2002/instrument_e.shtml). 

The draft instrument deals with definitions of culture and cultural diversity, the objectives of the instrument and its scope. The general principles for the development of cultural expression and diversity at the national level cover: the space for cultural products; financial support mechanisms; public service institutions and independent cultural industries. Preserving and enhancing cultural diversity at the international level covers: international co-operation; facilitation of exchange; improving the access to foreign cultural material and promoting cultural diversity in other international forum e.g. the WTO. It also covers assistance to developing nations in preserving and enhancing cultural diversity. The draft instrument does propose mechanisms for dispute settlement, putting forward a couple of alternatives, but leaves unresolved the issue of the governing body that will host the instrument.

The result of the Minister’s consideration of the draft was that they authorised further work be done on the instrument as a matter of priority and that formal relations should be opened with UNESCO with a view to that body becoming the host for the instrument.

In February 2003 the Ministerial group of the INCP formally met with the Director-General of UNESCO to request that UNESCO take up work on the development of the instrument. 

There are some complications to this process. First, UNESCO has already commenced work on a Convention on Intangible Cultural Heritage, a personal project of the Director-General, and there is some question over both the resources available and how the cultural diversity instrument would relate to this work. It appears that UNESCO has so far struggled to fully conceptualise intangible cultural heritage. On the question of resources it is understood that the French government puts such a high priority on the Instrument that it is willing to underwrite the cost of UNESCO undertaking the work.

Second, UNESCO is committed to fully engaging the US again as a member and it remains unclear what the US reaction will be to UNESCO undertaking this work. A decision will have to be made by the next General Conference of UNESCO in October 2003. This will be after the Cancun Ministerial meeting of the WTO and about the time that the US is scheduled to rejoin UNESCO.

The existence of an international instrument on cultural diversity does not solve the issue at the WTO. As Professor Ivan Bernier pointed out in his paper at the Second International Meeting of professional Cultural Organisations, Paris, February, 2003:

The successful negotiation of an agreement on cultural diversity at UNESCO, is not all certain. It seems that the agreement is being put forward as a way of removing cultural questions from the WTO’s area of competence, an arrangement which has no place at UNESCO. The United States although it is not a member of UNESCO, made a vigorous attack (by its own admission) during the discussions which led to the Universal Declaration on Cultural Diversity, on ‘efforts by France and Canada to remove cultural questions from the WTO’s area of competence and win support for their plan for a ‘new instrument’, possibly hosted by UNESCO. With the return of the US to UNESCO we can expect this argument to be taken up again with renewed force. In response, we must insist on the fact that the planned convention is a truly cultural agreement within UNESCO’s area of competence, which definitely includes the cultural repercussions of globalisation and trade liberalisation…”

While these problems undoubtedly exist and it is by no means clear in what timeframe an instrument might be negotiated or in what way it will relate to the legal framework of the WTO, the pressure for such an instrument is indicative of the failure to find a forum that can adequately address the culture and trade debate. 

In our view Australia should be participating in this discussion and should also consider joining the INCP.

PART 2 

THE AUSTRALIAN AUDIOVISUAL SECTOR IN THE WORLD CONTEXT

8. Australia’s audiovisual industry

Based on revenues, the AFC estimates that the audiovisual sector in 1999/2000 was worth just over $A6.8 billion. This is broken down as follows:

Australian Audiovisual Sector Revenues 1999/2000

	
	$A million

	Broadcast Television (Including ABC/SBS)
	3,865

	Cinema Exhibition (Includes other revenue including advertising and food sales)
	1,046

	Video
- Wholesale
	403

	
- Retail
	595

	Subscription Television
	911

	Total
	6,820


This does not take into account $A427 million generated by the computer games industry or $A108 million in royalty export revenue.

All areas of the Australian audiovisual sector are profitable except for subscription television, which recorded a loss of $A675 million in 1999/2000.

8.1 Cinema exhibition

There are no barriers to the importation of cinema films or the foreign ownership of firms involved in cinema exhibition or distribution. Although the cinema exhibition sector is primarily Australian-owned, US films dominate the market.

The cinema exhibition sector generated $A1.05 billion in income in 1999/2000, of which $A679 million was from gross box office receipts. Australia is the ninth largest cinema box office market in the world. Australian films took $A54 million or 8% of the total Australian box office in 2000. Of the 250 films released in Australia in 2000, 67% were from the US, however the US share of the gross Australian box office was 83%.

In 1999/2000, $A136 million in royalties on cinema films left Australia, of which $A70 million went to the US. By comparison the AFC estimates that a little over $A15 million went to Australian theatrical producers.

Australia currently has no measures in place to encourage the commercial exhibition of Australian films, such as quotas for domestic films, levies on domestic box office or subsidies to exhibitors and distributors. However, the AFC believes Australia should not exclude the option of ever introducing such measures. 

8.2 Video

There are no barriers to the importation of video titles or to the foreign ownership of firms involved in distribution, sale or rental.

The video industry is segmented into rentals through specialist outlets and sales predominantly through general retail outlets. The most significant foreign ownership in the rental segment is Blockbuster Video, a subsidiary of the US conglomerate Viacom.

There is no data available on the Australian and foreign market share of revenue generated, however data from the Office of Film and Literature Classification shows that in 1999/2000, 11.5% of videos and DVD’s classified by the OFLC were of Australian origin and 61.4% from the US.

In 1999/2000 $A125 million in royalties on video titles left Australia, of which $A75 million or 60% went to the US. 

8.3 Broadcast television

In broadcast television there are regulatory barriers to the ownership of commercial television stations and Australian content regulation restricts the amount of foreign sourced material they may broadcast.

Media ownership restrictions mean that there is currently limited foreign ownership in Australian commercial television. Canadian company CanWest (in the Ten Network) and UK company Granada Media (in the Seven Network) have ownership interests up to the limits allowed under the Broadcasting Services Act 1992.

In 1999/2000 the commercial networks spent $A864 million on programming of which $597 million was spent on Australian programming and $A267 million on imported programming. The economics of local program production and the cost differentials between Australian and foreign programs means the latter substantially recover their cost in their local domestic market. Foreign programs are then sold in Australia at a fraction of their production cost and way below what it would cost to produce an equivalent program in Australia. In any other industry, this practice would be seen as ‘dumping’.

As indicated above in section 3.1 Australian content regulation requires minimum levels of Australian content to be broadcast through an overall annual transmission quota of 55% and sub-quota requirements for Australian drama, children’s programs and documentaries, and this is reflected in the costs of programming to the broadcasters. 

In practice the level of Australian content often exceeds 55%. In 1998 the level of Australian content across the three commercial networks between 6.00 am and midnight was 59%. In the same year over the same period the level of US content on the commercial networks was 38% or a total of 7,404 hours.

As the Productivity Commission identified, some forms of programming such as news, current affairs and sport would be less susceptible to import replacement than genres such as drama, children’s and documentary if local content regulations were lifted. The level of Australian content is highest for news, current affairs, infotainment and sports programs, where it is above 90% and lowest for drama. It is partly for this reason, and because they are perceived to be the most culturally valuable programming genres, that there are specific sub-quota requirements for drama, children’s programming and documentary.

In 1998 the three commercial networks broadcast a total of 2006 hours of drama in peak viewing time between 5 pm and midnight. Of this 587.5 hours was Australian drama or 29% of the total. The remainder was almost exclusively from the USA, somewhere between 65-70%.

Thus the majority of foreign programming purchased by the commercial networks originates from the US. Much of it is purchased through output agreements between Australian broadcasters and US audiovisual companies. These output agreements often lead to the acquisition of packages of programming that includes material not desired by the broadcasters, but is recognised as a cost of acquiring the most attractive material. No Australian audiovisual company has an output agreement with an Australian commercial broadcaster.

The AFC estimates that the US share of the commercial networks programming expenditure in 1999/2000 was approximately 30%. The remainder is substantially original production by the broadcasters and programs commissioned from independent Australian audiovisual producers. However, the AFC estimates that the US share of broadcasters expenditure on drama was approximately 70%. In other words, in the program genre recognised as most culturally significant, most subject to import replacement and most regulated for Australian content, US audiovisual companies have a much higher share of Australian broadcasters expenditure than do Australian companies.

The Standard has not prevented US companies gaining a large share of the program market. According to Mediametrie’s Eurodata surveys, Australia is the nation most receptive to foreign programming. 

1. "With 66.7% of new broadcasts launched in September and October 2002, that is 80.4% of new airtime hours, Australia remains the most welcoming country for foreign programming."

3. "In keeping with previous NOTA survey results, the US and UK remain the two countries dominated overwhelmingly by new local programming (98.5% and 95.7%, respectively). 

At the other end of the scale, Australia remains the key net importer of new programs, 63.4% of new shows during the year originated from outside the region. In terms of volume of new hours, almost 70% were non-local. 28% of new hours of output originated from non-US sources, principally UK-originated fiction formats (series, sitcoms and mini series), most of which aired on ABC. All new US-originated fare was screened entirely on the main commercial networks. 20 out of 22 new titles were fiction series and sitcoms. This compares to approximately 1.5% of new television programs being foreign-sourced in the US, 4.3% in the UK, 15.3% in Germany, 21.2% in Spain, 26.2% in Italy, 32% in France and 32.6% in the Netherlands".

SOURCE: EURODATA TV/ MEDIAMETRIE from  NOTA 2001/02 season report and NOTA Fall 2002 Programming Trends.

8.4 Subscription television

There are some barriers to foreign investment in the subscription television sector and regulation for Australian content currently applies to drama channels only. However, the foreign ownership rules have not prevented substantial foreign investment. This is because, although a foreign person must not have company interests in excess of 20% in a subscription television licensee company and aggregate foreign persons company interests in a licensee company must not exceed 35%, there is no test of 'control' as there is for commercial television. Therefore, a foreign-owned company can 'control' a subscription licence as long as the maximum company interest test is met. In the Australian market, two of the three major platform providers, Optus and Austar, are foreign-owned companies which effectively control their respective licence-holding companies.

In 1999/2000 the sector earned revenues, predominantly from subscriptions, of $A910 million and expended $A1.61 million. Platform providers purchase material from companies called channel suppliers who effectively package whole channels for the platform provider. Payments by the platform providers to channel suppliers were the largest single item of expenditure for the sector. 

In addition to the two foreign-owned platform providers, a significant number of the channel providers are foreign-owned. Many are US brands, such as CNN, MTV, National Geographic, Disney and Discovery.

The Australian content requirement for subscription television requires that channels that predominantly screen drama spend 10% of their program expenditure on new Australian drama. In 1999/2000 the obligation amounted to $A12.7 million dollars, which the AFC estimates to be less than 5% of total program expenditure for the sector.

It has not been possible to assess the US share of program expenditure by subscription television. However, the AFC notes that in 1999/2000 the US share of total television program imports was 72% and that this market share has increased since the mid-nineties when US imports began to climb steeply in concert with the introduction of subscription television services.

8.5 Film and Television Production

The value of film and video production in Australia has been measured by the ABS across the nineties. Production is broken down by the producing sector: television businesses (in-house) and film and video production businesses (independent). 'Television businesses' include commercial, pay TV and public broadcasters. 'Film and video businesses' include film and video production companies and pay TV channel providers (as reported in Get the Picture, 6th Edition, AFC, 2002).

Total film and television production activity increased from $1.3 billion in 1993/1994 to $1.8 billion in 1999/2000. Television production makes up the bulk of production activity ranging from $1 billion in 1993/1994 to $1.3 billion in 1999/2000. 

The major categories of production by sector are:

· for television businesses - news and current affairs $333 million, sport $248 million, light entertainment and infotainment $103 million.

· for the independent sector - TV drama $277 million, commercials $195 million, feature film $149 million, documentaries $60 million (AFC estimate).
In summary:

· total film and video production in Australia increased over the nineties;

· the increase is mainly due to activity by the pay TV sector (which started broadcasting in early 1995);

· there has been an increase in in-house TV drama production but independents made 82% of TV drama produced in 1999/00, albeit for less dollars;

· independent production activity has decreased across most production categories, the categories which increased - sport and news - are likely to be due to pay TV activity.

9. World audiovisual industry

It is difficult to get accurate figures on the size of the world audiovisual industry, because statistical collection varies widely from country to country. Australia is one of the few countries that publish regular publicly available data on its audiovisual industry. In the case of the US, comprehensive data on revenues and expenditure is not easily accessible or is based on estimates rather than statistical collections. 

It is widely accepted that the US is the largest audiovisual market in the world, followed by the European Union and Japan. One measure of the size of the market is the revenues generated by its various parts. This was done by Debande and Chetrit in “The European Audiovisual Industry: An Overview”,
 based on data gathered by the IDATE. Debande and Chetrit estimated the combined value of the US, EU and Japanese audiovisual markets, based on revenue, to be 228 billion Euros (approx $US200 billion) in 2000. Of this, the US was estimated to account for 56%. In comparison, the AFC estimates that in the same year, the audiovisual sector in Australia generated revenues of less than 2% of these combined markets.

The revenue sources examined by Debande and Chetrit were television advertising, licence fees collected by public broadcasters, subscription television revenues, home video entertainment and cinema box office. Not reported, was the revenue generated by international trade or computer games, which could be expected to add significantly to the above estimates.

Large companies, most of which are multinational conglomerates, dominate the audiovisual sector internationally. The European Audiovisual Observatory (EAO) estimates the combined audiovisual revenue of the 50 leading audiovisual companies internationally in 2000 to be just over $US200 billion. Of these 50 companies, the 16 based in the US accounted for 55% of turnover in 2000. 

The ten largest companies in the EAO survey generated 61% of this revenue. These companies have grown in size over the last decade as a result not only of mergers, but because the world audiovisual market has also expanded. In 1993, the EAO estimated the turnover of the 50 largest companies to be $US118 billion. In the seven years to 2000, revenues grew by almost 70%. Two major factors driving this growth have been the growth in revenues to television, from advertising or subscription services, and the solid growth of home video entertainment.

The US domestic audiovisual market is estimated to have generated almost $US128 billion dollars in revenues in 2000 or about 1.3% of US GDP. This excludes revenue generated from exports, $US5.5 billion believed to have been generated by the computer games industry and television revenue generated by the Public Broadcasting Service.

Since 1990, the revenue generated by the audiovisual sector has grown by 110%. This has been driven by an increase in advertising revenues for both broadcast and subscription television, the substantial expansion of cable and DBS (Direct Broadcast by Satellite) subscription services and the continuing growth of home video as the primary source of revenue for filmed entertainment. Broadcast television continues to be a successful business but by 2000, the combined revenues of cable and DBS exceeded broadcast television by $US10 billion.

The US audiovisual industry’s share of its own domestic market is overwhelming. In comparison to other nations the US imports very little audiovisual programming, because it has very little need to do so. In 2000 the EU exported $US827 million worth of audiovisual programming to the US, predominantly from the UK. The EU is probably the largest single exporter to the US, but this export represents less than 1% of the total value of the US audiovisual industry. Australia’s exports to the US were worth $A44 million in 1999/2000 or 0.017% of the total value of the US audiovisual industry. 

Estimates of the value to the US audiovisual sector of the international market vary. The International Intellectual Property Alliance is a US-based industry association that represents firms that trade in intellectual property. They publish an annual estimate of the value of the copyright industries to the US economy, including the value of exports. For 2001 they estimated that the value of foreign sales and exports for Motion Pictures, TV and Video stood at $US14.69 billion, having grown from $US7.02 billion in 1991. 

However, the Bureau of Economic Analysis, US Department of Commerce, estimated that in 1998 the value of this international trade was $US17 billion. The Department of Commerce also reports that the MPAA estimates for US film companies (assumed to be feature films), foreign sales accounted for 42% of revenues in 1999.

In October 2001, the journal Screen Digest estimated the total global box office to be $US17.5 billion for the year 2000. Domestic box office in the US generated 42% of this total, followed by 26% in the European Union and 9% in Japan. Australia accounted for 2% of global box office receipts in 2000. In both the European Union and Japan, US films account for 70-75% of the domestic box office, in Australia the share in 2000 was 83%. In our estimate in 2000 US films accounted for 78% of world box office.

The European Union is the largest single export market for the US audiovisual sector. For 2000, the European Audiovisual Observatory estimated that sales by US companies into the EU amounted to $US9.03 billion. This represented an increase of 180% from $US3.2 billion in 1992. This reflects the growth in European box office and home video entertainment as well as the expansion of television channels during this period (between 1995 and 2000 the number of television channels in the EU more than doubled).

In the European Union, sales by US companies in 2000 generated $US1.75 billion from cinema, $US4.38 billion from television and $US2.90 billion from video sales and rental. As indicated above, the US share of EU box office in 2000 was 74%. Data is not available for the US share of the video sales and rental market in the EU, but it is expected to be analogous to cinema, given that the UK alone accounts for 34% of the EU video market. The US share of imported fiction programming for television in the EU stands at about 70%, with most of the remainder coming from other EU countries and from EU co-productions. Canada and Australia are the two largest sellers of fiction programming from outside the EU after the US, but their combined share of the market is around 5%.

Based on these estimates, the US exports amount to between 11% and 13% of the value of domestic audiovisual revenues and increased the value of the sector to between $US142 billion and $US145 billion in 2000. By comparison, Australia’s exports of audiovisual are estimated to be about 2.5% of the value of the domestic industry in 2000 or $A175 million.

Despite cultural measures that are viewed by the US as barriers to trade, the US has clearly made a highly effective penetration into the international market for audiovisual services, dominating it to a far greater extent than in many other services or manufacturing sectors.

10. Conclusion

In this submission we have argued that there is an inherent conflict between the pure principles of free trade and the legitimate desire of nations to pursue cultural policy objectives. To a large extent this conflict can be resolved so as to ensure that free trade and cultural policy can co-exist.

Australia has an audiovisual and cultural sector that is already very open to world trade and connected to global networks. The measures that Australia has enacted to further its cultural policy are open and transparent. To the extent that they act as a barrier to trade they are justifiable in the pursuit of justifiable cultural aspirations.

We have argued that Australia must retain its freedom to act and not have the pursuit of legitimate policy objectives constrained by trade agreements. 

In the context of the WTO this as a minimum position means refraining from making liberalisation commitments until there is in place a lasting international resolution to the conflict between culture and trade. We have also argued that Australia needs to engage more fully with this debate at the international level through forums such as the INCP and UNESCO.

In the context of bilateral negotiations such as those with the USA Australia needs to ensure that it can reserve from the application of those agreements the freedom to act in the cultural sphere. Neither should Australia accede to the redefinition of e-commerce that would have the effect of liberalising audiovisual by other means.

Finally we point out that the USA is the dominant force in world audiovisual trade and that the measures that Australia and other countries have enacted have not hindered the growth of that trade in the favour of the USA.
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