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“Importantly, once a service is subjected to the GATS rules of the market, that service cannot be withdrawn from those rules, without a penalty applying to the state for withdrawing it.

The GATS and the WTO trade negotiation process appear to act as an instrument of pressure on countries to open up services, including public services, to competition.  Once a service is opened up to competition the existing terms of GATS operate as a ratchet, ensuring services cannot be returned to state control, even for the strongest of public policy reasons such as in cases of market failure.”
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Summary
The Community and Public Sector Union - PSU Group (CPSU) is pleased to have the opportunity to contribute to the current debate regarding the General Agreement on Trade in Services (GATS) negotiations and the Australia / US Free Trade Agreement negotiations (AUSFTA).  

CPSU supports the work of the Committee and all those steps that assist a full public debate on the issues for and impacts on Australian civil society arising from the negotiations and any final agreements.

The CPSU has identified a number of in-principle areas of concern.  These include:

· The high level of contention on what constitutes a public service, the lack of protection for these services and the use of the GATS negotiation process to pressure countries to privatise public services and services of general interest;

· The imposition, through a GATS treaty and a AUSFTA, of constraints on the capacity to administer public policy in the national interest, as defined from time to time; and

· The importance of all countries adopting and honouring the Fundamental ILO Conventions as a key element of any trade agreement.

CPSU recommends that these issues are examined by the Committee and we propose some measures for consideration by the Committee that seek to alleviate these concerns.

Gathering data to inform the discussion in civil society on GATS and AUSFTA is a difficult and labour intensive task.  CPSU recommends the document “A UNISON Response to an UK DTI Consultation Document”, (prepared by UNISON, the UK public sector union) as useful comment.  A copy is attached to the submission.  We propose some areas where the Committee may wish to examine and report on which would significantly inform the public discussion.  These include:

· The views of WTO members on the purported protections for public services in the treaties and the scope of services afforded such protection; and

· Analysis of the use of dispute settling mechanisms in relation to the existing GATS treaty and existing treaties comparable to the AUSFTA such as NAFTA.

Developing a public understanding of the effect of the treaties would be assisted through a full review of the operation of the existing treaties.  Such a review would be most valuable if it occurred prior to further negotiation of the treaties.

The CPSU welcomes the Trade Minister Mark Vaile’s decision to commit to a public consultation process.  However in preparing this submission, CPSU found that obtaining detailed information relevant to the negotiation process from the published material provided by the Department of Foreign Affairs and Trade (DFAT) is difficult. CPSU suggests that the Committee examine sources of relevant detailed information to inform the public, including DFAT’s current methods. 

CPSU makes a number of comments on the DFAT Office of Trade Negotiations “Discussion Paper on the GATS”(the GATS Discussion Paper).

Significant areas of CPSU membership are directly affected by these negotiations.  Based on initial input only, these areas include members employed in:

· Research institutions such as CSIRO, relating to research and development services;

· Quarantine and Customs services;

· Cultural and media services including cultural institutions and public and private media organisations;

· Telecommunications and Postal services;

· Employment services;

· Control of intellectual property;

· Air transport services;

· Health and education services; and

· Insurance services, particularly health insurance. 

As an affiliate of the Australian Council of Trade Unions, we endorse the position adopted in its submission to the Committee.

Recommendations Summary:

1. That, to inform the public discussion on the treaties, the Committee examine:

· The views of WTO members regarding the purported protections for public services in the treaties and the scope of services afforded such protection; and

· Analysis of the use of dispute settling mechanisms in relation to the existing GATS treaty and existing treaties comparable to the AUSFTA such as NAFTA.

2. That the Committee examine mechanisms within the treaty processes that will ensure:

· That Australia’s capacity to conduct public administration, including regulation and provision of services, as determined to be in the Australian public interest from time to time, is not constrained, reduced, or left open to challenge, now or in future by outcomes from GATS or AUSFTA; and

· Provision of all Australia’s public services, at all tiers of government, and Australia’s cultural services are explicitly excluded from GATS, through Australia’s schedule.

3. That the Committee recommend to the Australian government that commitment to core labour standards, including the Fundamental ILO Conventions, and changes to national laws, necessary to ensure the application of the standards, be established in the treaties as a necessary condition for participation in the treaty processes.

4. That the Committee recommend that the Government commit to: transparent public access to all claims on Australia and Australia’s responses; a public education campaign to lift awareness and provide accessible information of the risks and potential benefits of the treaties; a parliamentary debate in both Houses; and full public consultation that informs the development of Australia’s position in negotiations.

5. That the Committee recommends that the government support a review of the current GATS, ensuring broad consultation informs the views Australia puts to that review, prior to negotiation on a new GATS.  

6. That the Committee examines communication methods to ensure detailed information is readily available to the public, including the adequacy of DFAT’s current methods.

Public Services - A matter for protection not contention

There is significant debate among WTO member states about what constitutes a public service and the protections available under the treaty for public services and services of general interest.

GATS Article 1.3

The material produced by the Australian Government, the WTO and other Member states makes much of Article 1.3 of the GATS treaty as a protection for public services.  CPSU has significant concerns that there is in fact little effective protection provided by this Article.

Article 1.3 refers to public services as services “supplied in the exercise of governmental authority” and states that these services are exempted from GATS disciplines.  This commitment is qualified by the requirement that such services be provided “neither on a commercial basis, nor in competition with one or more service suppliers.”

There are significant differences in the view of WTO Members on what constitutes a public service in the terms of Article 1.3.  For example, it would appear clear to most of us that a service such as Air Traffic Control is a service “supplied in the exercise of governmental authority”.  However, the EU has stated:

“…(T)hat these services were not provided in the exercise of governmental authority and did not fall under Article 1 of the GATS, but would appreciate more clarity on that and more material to make a decision on that point.” (WTO Council for Trade in Services, “Report of the Second Session of the Review Mandated Under Paragraph 5 of the Air Transport Annex Held on 4 December 2000 (S/C/M/50, 5 March 2001, (01-1060)), paragraph 50).

In sectors such as job search for the unemployed, health or education the level of private service suppliers is significant and growing and in Australia there is no monopoly supply of these services.  If areas where there is no competition such as air navigation services are subject to intense debate as to their status as public services, the capacity of Article 1.3 to exclude sectors such as job search, health or education from GATS is in significant doubt.  The UNISON document attached to our submission also deals with this matter.

The European Commission (EC) have crystallised their position on public services in a manner that is very different to the rhetoric on protecting public services.  In its document “WTO Services: Commission submits draft offer to Council and Parliament - public services fully defended” (Brussels, 5 February 2003), the EC states:

“GATS does not cover services which are not supplied on a commercial basis or in competition with other providers.  It is only when a WTO member decides to subject a public service to the laws of the market is this service subject to the rules of the market.”

Importantly, once a service is subjected to the GATS rules of the market, that service cannot be withdrawn from those rules, without a penalty applying to the state for withdrawing it.

The GATS and the WTO trade negotiation process appear to act as an instrument of pressure on countries to open up services, including public services, to competition.  Once a service is opened up to competition the existing terms of GATS operate as a ratchet, ensuring services cannot be returned to state control, even for the strongest of public policy reasons such as in cases of market failure.  For this reason CPSU proposes a recommendation:
1. That, to inform the public discussion on the treaties, the Committee examine:

·  The views of WTO members regarding the purported protections for public services in the treaties and the scope of services afforded such protection. and

· Analysis of the use of dispute settling mechanisms in relation to the existing GATS treaty and existing treaties comparable to the AUSFTA such as NAFTA.

Constraints on Public Policy and Regulation

The DFAT GATS Discussion Paper focuses on public services and the GATS and draws our attention to paragraph 7 of the Doha Ministerial Declaration:

7. We reaffirm the right of Members under the General Agreement on Trade in Services to regulate, and to introduce new regulations on, the supply of services. (page 6)

This right is originally expressed in the preamble to the GATS.  However, the scope and limitations of this right is not outlined in the GATS Discussion Paper.  

The GATS Discussion Paper makes a number of contradictory points regarding Member states capacity to exercise this right.  The Paper states:

“The economic benefit of the GATS is that WTO Members’ selective commitments to open services trade cannot be revoked without penalties, except under special circumstances, providing greater certainty and security for services exporters.” (page 4)

However, the paper also states:

“Under the GATS, governments retain the right to: schedule their commitments so as to regulate with a view to pursuing national policy objectives; modify and/or withdraw commitments undertaken; designate or maintain monopolies, public and private; and choose the sectors for which they want to grant access and the conditions governing such access.” (page 5)

CPSU acknowledges that both statements are technically correct.  However, Article XXI Modification of Schedules of the GATS makes clear that any action to “modify or withdraw any commitment” may require “compensatory adjustments”.  

Mr Vaile has stated in his 1 April 2003 Media Release that the Government “is committed to upholding the right of WTO members to regulate and to fund public services, and will not support new rules or make any offers which cast doubt on that outcome.”  However the DFAT Discussion Paper adds an important caveat to the government position in this regard:

“The Government will ensure that its ability to regulate and continue to support public services is maintained, in full accordance with the GATS treaty.”  (page 2, our highlighting).

This position reflects the terminology of the GATS itself which deals in Article VI with the capacity of member states to regulate in areas where commitments have been given.  The terms of Article VI.4 appear to grant the Council for Trade in Services a determinative role on whether particular national regulation complies with the terms of GATS.  Such regulations are limited to issues related to the quality of service and appear, on one reading, to exclude any capacity of States or sub-State entities to determine how services are provided.

CPSU supports the establishment of far clearer definitions of public services and services of general public interest in Article I.3 with any replacement of GATS.  In our view it is also important to make explicit the capacity of member states to regulate and control these services in the public interest.  Therefore CPSU recommends:

2. That the Committee examine mechanisms within the treaty processes that will ensure:

· That Australia’s capacity to conduct public administration, including regulation and provision of services, as determined to be in the Australian public interest from time to time, is not constrained, reduced, or left open to challenge, now or in future by outcomes from GATS or AUSFTA; and

· Provision of all Australia’s public services, at all tiers of government, and Australia’s cultural services are explicitly excluded from GATS, through Australia’s schedule.

One mechanism that the Committee may wish to examine is that the tests on regulation imposed by Article VI of GATS could be altered to simply impose a test on whether the determination of particular regulations is in the public interest for the particular Member state.  Examination of the elements of such a test could include removal of the “least trade restrictive” test in insertion of a positive test that, if met, excludes action against the member state.  

The Committee may examine whether such a test could include reconsideration of outsourcing or privatisation of government assets or services, including returning those services to full government control or monopoly supply, occurring where it is demonstrably in the public interest. Possible elements for such a public interests test may include:

The need to maintain or redress:

· privacy of consumer information; 

· accountability to and scrutiny by the public; 

· cost increases for consumers or instances of provider failure or market failure; 

· identified negative effect on the national environment or national industry development; or

· Negative impacts on regional, rural and remote communities. 

Where one or more of these tests are met, the Member state’s capacity to act through public policy should be unchallenged.

The CPSU further notes for the Committee’s consideration, mechanisms that the European Union maintains a listed horizontal commitment that:

“In all EC Member States, services considered as public utilities at a national or local level may be subject to public monopolies or to exclusive rights granted to private operators.”

Australia’s existing horizontal commitments contain no such protections for the Australian public interest.  The Committee may see clear value in Australia determining to insert such a commitment into Australia’s Schedule, and suggests the committee consider the possibility.  

Set out below is a possible scenario where the lack of clarity on Australia’s capacity to regulate and act in our own public interest could be affected by the treaties.

Regulation of the insurance industry - A Possible Scenario

Over the course of the last 2 years problems in the insurance industry have been a major cause of public concern.  Insurance arrangements, particularly public liability insurance, have been a matter of significant public debate.  Insurance arrangements for builders, medical practitioners and community and sporting groups have been particularly high profile.  

Interested parties have expressed a range of views on this important public policy area, including suggestions for reintroducing government monopoly supply of insurance to some areas.  For example, the Minister for Small Business and Tourism, the Hon Joe Hockey has made public comment that canvassed possibilities including the recreation of state insurance offices.

Given the public debate and commentary it would be a reasonable public policy outcome for a government to act to reintroduce monopoly supply of insurance, or parts of the existing insurance market, in the public interest.  

The question arises as to the constraints imposed by Australia’s GATS Commitments or commitments under the AUSFTA on Australia making such a decision.  The dispute resolution provisions available under GATS have not to our knowledge been sufficiently tested in this matter but it is certainly arguable that Australia could be subject to penalties due to existing GATS commitments.  Dispute resolution provisions and their usage in NAFTA, point to such a decision being directly open to challenge by multinational corporations in the courts.

Core Labour Standards

In our view the focus of the WTO agreements is on outputs - elements of trade.  The concerns of civil society seek to balance issues of inputs as well as outputs, supporting growth in trade and supporting the workforces that make such trade possible.  The benefits of growth in trade are only benefits where they are shared among all elements of society.  For this reason it is important that all trade agreements include specific protections for workers through core labour standards.

Core labour standards should include the Fundamental ILO Conventions as determined by the ILO.  There are eight Fundamental ILO Conventions dealing with:

· Freedom of association, the right to organise and collective bargaining (No 87 and No 98);

· The abolition of forced labour (No 29 and No 105);

· Rights to equal remuneration and anti discrimination (No 111 and No 100); and

· The elimination of child labour (No 138 and No 182).

We note that the current legal position in Australia on federal workplace relations fails to honour some of these conventions particularly rights of workers to bargain collectively.  As the Union representing members across the commonwealth public sector CPSU deals directly with practical consequences of the current government’s ideological drive to remove Australian workers’ choice to collectively bargain.

Therefore CPSU strongly supports a recommendation that:

3. That the Committee recommend to the Australian government that commitment to core labour standards, including the Fundamental ILO Conventions, and changes to national laws, necessary to ensure the application of the standards, be established in the treaties as a necessary condition for participation in the treaty processes.

Public Consultation 

CPSU welcomes the undertaking of the Minister for Trade, the Hon Mark Vaile, to consult widely on Australia’s GATS negotiations.  However, in announcing that the Australian Government has released its initial offer to Australian civil society, as well as to WTO Members, the Minister The Hon. Mark Vaile states:

“As the negotiations progress, we will continue to consult with stakeholders and to provide all the information we can, consistent with WTO and commercial confidentiality and without undermining the effectiveness of Australia’s negotiating effort.”

In Australia, the use of the term “commercial confidentiality” on the part of governments has become commonplace as a means to escape public scrutiny of commercial dealings by governments.  That Mr Vaile considers that the negotiation of trade rules to regulate commercial enterprises also raise issues of commercial confidentiality is staggering.  It is further demonstration that the rules are for the benefit of commercial entities not the Australian civil society as a whole.  Therefore CPSU recommends:

4. That the Committee recommend that the Government commit to: transparent public access to all claims on Australia and Australia’s responses; a public education campaign to lift awareness and provide accessible information of the risks and potential benefits of the treaties; a parliamentary debate in both Houses; and full public consultation that informs the development of Australia’s position in negotiations.

Australia’s requests of other Members are not detailed in the GATS Discussion Paper.  CPSU is unaware of details of Australia’s requests being publicly released elsewhere.  The decision to not include this information limits the capacity for informed comment.  CPSU notes that the authors of the GATS Discussion Paper are able to provide some details on commitments Australia is seeking in the areas of “private health and private aged care” (page 6) but for most sectors no details are provided.

The capacity for civil society to participate in a discussion that informs eventual outcomes in the treaty processes is severely limited by the lack of access to detailed information.  In particular there is a lack of information about the outcomes from existing treaties.  CPSU recommends:

5. That the Committee recommends that the government support a review of the current GATS, ensuring broad consultation informs the views Australia puts to that review, prior to negotiation on a new GATS.  

DFAT Information

The Office of Trade Negotiations “GATS Discussion Paper” provides a useful base for commencing a consultation process. However, the GATS Discussion Paper did not provide sufficient detail on the requests received from other WTO Members, the implications of these requests for Australia or details about the requests made by Australia of other Members.  

In our view, there also remain significant gaps in the information available about the impact of GATS, the process of negotiation of GATS and the possible affects of GATS on public administration in Australia.  The same appears true of the information provided regarding the AUSFTA.

CPSU notes the statement of the Trade Minister on 1 April 2003 and welcomes his decision to publicly release Australia’s initial offer on services trade.  

The GATS Discussion paper is the main information paper made available by DFAT for consultation purposes.  CPSU is concerned that the GATS Discussion Paper does not properly, in our view, set out the context of Australia’s GATS negotiations.  CPSU notes that on page 12 of the GATS Discussion Paper it states:
“Australia is not obliged to respond positively to any request we have receive.  We can choose not to make commitments in a particular sector, or to structure our commitments to limit Market Access or discriminate between foreign and domestic suppliers.  The fact that Australia has made a request in a particular sector does not mean that we have to accept a request made of us in the same sector (i.e., there is no requirement for reciprocity).”
While CPSU accepts the on its face accuracy of this statement, it could be argued that the statement masks the reality of trade-off negotiations that constitutes the overall DOHA process.

In the DFAT paper, “The GATS Review - An Opportunity for Phased Reform of Air Transport Services” (14 November 2000 (00-4862)) it states at paragraph 10 that:
“The WTO’s ‘single undertaking’ allows trade-offs between all goods, services, forms of trading and almost all countries.”
Given this view, it would appear that the requirement for Australia to “respond positively” to other Members particular requests is driven, at least in part, by the commitments that Australia is seeking from other Members in the GATS process and more broadly in the Doha Round.  In these circumstances it is therefore a requirement that the nature of Australia’s requests be disclosed to the Australian public particularly as they have already been disclosed to other Members.

Further, CPSU is concerned that the GATS Discussion Paper does not acknowledge the ‘single undertaking’ principle of WTO agreement making.  The GATS Discussion Paper raises “choice” for Member governments on page 1 and returns to the theme in the paragraph quoted above, from page 12 of the GATS Discussion Paper.  However, the paper does not deal with these choices in the context of trade off negotiations.  An implication that could be read into the paper is that the “choices” are made on the basis of the merits in each service sector when this is not the case.  In our view public consultation and public involvement are not assisted by partial provision of information.

DFAT provides significant information on its web site regarding the two treaty processes.  However, there is a lack of detailed information regarding Australia’s current commitments or the positions of Australia’s negotiating parties, even where these documents are publicly available.  For instance details of Australia’s existing GATS Schedule of Commitments does not appear to be available on the DFAT website.  Key information such at the US objectives in the AUSFTA negotiations are also not available from DFAT’s site.  Providing the Australian public with easy access to publicly available documents is important in fostering the necessary public debate and CPSU recommends:

6. That the Committee examines communication methods to ensure detailed information is readily available to the public, including the adequacy of DFAT’s current methods.

CPSU Sectoral Concerns

The Minister released Australia’s GATS initial offers on 1 April 2003 and AUSFTA objectives during March 2003.  The stage that CPSU is at in our consultation process with members means that CPSU is not in a position to submit detailed comments on all areas of membership affected by the two treaties.

Particular concerns have been raised with respect to the Research and Development requests made of Australia in relation to GATS.  In releasing Australia’s initial offer on GATS, The Minister Mark Vaile made no comment on Australia’s position with regard to the requests for greater opening of research and development services.  CPSU notes that no offer has been made by Australia but there is also no indication of Australia’s position on the requests received.  Australian Research and Development has been subject to sustained attacks, opening it up or applying national treatment on Australian R&D projects is not in Australia’s interests.

CPSU notes that the following areas are also raised either by the US in the AUSFTA negotiations or by WTO members through GATS, or both:

· Research institutions such as CSIRO, relating to research and development services;

· Quarantine and Customs services;

· Cultural and media services including cultural institutions and public and private media organisations;

· Telecommunications and Postal services;

· Employment services;

· Control of intellectual property;

· Air transport services;

· Health and education services; and

· Insurance services, such as health insurance. 

Should the Committee wish CPSU to provide further information we would be happy to provide supplementary submissions to the Committee. 

CPSU (PSU Group) Coverage

CPSU is a federal union with regions and sections in each State and Territory.

CPSU (PSU Group)’s coverage is predominantly in the Commonwealth public sector, but also includes ACT and NT public sectors, and public and private sector employers in the communications, education, aviation, broadcasting, health and pharmaceutical industries.

Our members include people doing work in the areas of administration, sales, engineering, communications, information technology, legal, technical, scientific research, broadcasting and many others.

Our major employers include:

· Australian Public Service agencies such as the Australian Quarantine Inspection Service, Immigration, Centrelink, Defence, Customs, the Australian Protective Service and the Tax Office.

· Statutory Authorities such as CSIRO, the ABC and the Health Insurance Commission.

· Government Business Enterprises such as Telstra, Australia Post, AirServices Australia and Medibank Private.

· ACT and NT government departments and authorities.

· Private sector companies such as CSL Ltd., Ten Network, Seven Network, Pacific Access, Qantas and Sydney Airport.

CPSU membership reflects the diversity of professional, technical, managerial, administrative and general occupations associated with this range of public and private sector employment.

CPSU is very active in representing the industrial and professional interests of our members.  Pursuant to the Workplace Relations Act 1996, our union is party to over 100 Federal awards and nearly 300 current certified agreements.

CPSU offices are located in every Australian capital city as well as Newcastle and Lismore.
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