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1.
Introduction

1.1
Liberty Victoria - The Victorian Council for Civil Liberties Inc is an independent non-government organisation which traces its history back to the first Australian civil liberties body established in Melbourne in 1936.   Liberty is committed to the defence and extension of human rights and civil liberties.   It seeks to promote Australia’s compliance with the rights and freedoms recognised by international law.

1.2
Liberty Victoria has completed and tendered a submission in relation to the proposed Australia-United States free trade agreement (AUSFTA) to the Senate Committee. However, we wish to submit this supplementary submission in order to address important issues that were only touched upon in our first submission, and that, in our opinion, are essential to raise with the Senate Committee. These issues principally concern accountability, transparency and parliamentary oversight of the treaty process.   Our concerns are premised upon a clear and important distinction between treaties such as the United Nations human rights instruments, the international labour conventions and international environmental agreements, on the one hand, and trade agreements, on the other hand.   The difference in practice amounts to a choice that states have drawn - we submit a wrong choice – to make trade treaties effective and human rights treaties weak.  Indeed, Australia has chosen to cede more sovereignty under trade treaties than under human rights treaties, while at the same time complaining about the limited supervision processes under human rights treaties and misleadingly implying that the powers of intervention under such treaties are stronger than what they are in law or practice.  

1.3
Trade treaties, on the other hand, with their dispute settlement processes and binding enforcement mechanisms including sanctions and compensation, are more analogous to private law or contract law with the ensuing remedies, rather than traditional human rights treaties.  In addition, they have a greater impact on government regulatory powers and a capacity to bind future governments far more than the human rights treaties, yet human rights treaties should be the framework for the governance of trading regimes and should not be displaced by trade rules.  As such, we wish to comment on the necessity for reform of the treaty process that enables more parliamentary debate and scrutiny in respect of international trade agreements.  The next section will look at the treaty process.  Section 3 will look at the distinction between human rights, ILO, MEAs and trade agreements in terms of their application, and section 4 will look at methods by which the process can be improved.
2.
The treaty process
2.1
Under s 61 of the Australian Constitution, power to enter into treaties is an executive power.  Decisions about the negotiation of international agreements, “determination of objectives, negotiating positions, the parameters within which the Australian delegation can operate and the final decision as to whether to sign and ratify are taken at Ministerial level, and in many cases, by Cabinet”.
  A paper titled Treaties and Treating Making, found on the DFAT website explains in the following terms why this process is democratic.  It states that though the treaty making power belongs exclusively to the executive, all treaties – other than those the Government deems urgent or sensitive – are tabled in both houses for at least 15 sitting days prior to binding treaty action being taken.  Included with the tabled treaty are a National Interest Analysis and a Regulation Impact Statement assessing how the treaty will affect business or restrict competition.   In addition, there is a mandated committee process whereby the Joint Standing Committee on Treaties (JSCOT) considers tabled treaties, conducts inquiries involving submissions from the public and public hearings if so required, and finally publishes a Report, which may or may not include a list of recommendations regarding the relevant treaty.     
2.2
The DFAT document also makes the point that the treaty making process in Australia operates within a democratic context as, should the Government sign or ratify a treaty contrary to Australia’s interests they could be defeated at the next election.   Liberty Victoria wishes to make the point that the holding of elections in itself does not a democracy make.   While extremely important, the most fundamental aspect of a democracy, as distinct from arbitrary government, is the notion of the rule of law.    This requires that state action rests on legal norms that are general in character, clear, public, prospective, and stable; that government operate in an open and accountable manner and that the system be underpinned by independent courts with effective review powers.  All are equally important to the maintenance of democratic governance.   
2.3
On the surface the treaty process may appear democratic but it contains a fundamental flaw.  Parliament or JSCOT may have concerns about the provisions of treaties, or indeed, their impact on certain sectors of the community, but despite these concerns the executive is not required to address issues raised and can choose to ignore them.   An example is provided by JSCOT’s inquiry into Australia’s Relationship with the WTO. After receiving over 300 submissions, and conducting public hearings in all Australian states and territories, JSCOT produced a report with 14 recommendations.   While some of those recommendations were taken on board by the government, those specifically relating to human rights, or recommending that the Government commission multi-disciplinary research to evaluate the socio-economic impact of trade liberalization and assess the likely socio-economic impact on industry sectors and surrounding communities, were ignored.   It appears too often that recommendations which suit the government’s political and economic agendas are looked upon favourably whilst those outside the agenda are overlooked.    This treats both the Parliament and the public with contempt, unless a clear and cogent rationale is presented.  Review by Parliament should not be treated as “going through the motions”.  As the Australian parliament contains members from differing perspectives elected by the people to ensure their voices are heard, a process less partisan and more open would ensure greater accountability, transparency and parliamentary scrutiny.  This is particularly so given the divergence of views and attitudes with respect to compliance and impact that is emerging between different types of treaties, it is to this issue we now turn.
3.
Human rights treaties, ILO conventions, MEAs and trade agreements.

3.1
Australia is currently a Party to 22 international human rights instruments,
 48 ILO Conventions,
 6 of which are core labour standards, and the World Trade Organisation (WTO) agreements,
 and various economic bilateral trade agreements.   For purposes of clarification, we will refer to human rights, ILO conventions and multilateral environmental agreements as conventional human rights treaties while the latter will be referred to as either economic or trade agreements.   While the treaty process in the past has worked reasonably well, we believe that new developments in respect of the binding nature of economic trade agreements, and of international institutions such as the World Trade Organisation (WTO), which exercises both formal authority and practical authority, require reform of the treaty making process.   The key distinction between conventional treaties and economic treaties is that the state can ‘selectively exit’ conventional treaties.   Though governments are obliged to adhere to their obligations under conventional treaties, the reality is that due to their ineffectual enforcement mechanisms, - we point out that it’s a chosen ineffectuality in contrast to the chosen enforceability of trade treaties - ‘states may exit selectively an international framework by simply ignoring their obligations.  If no enforcement forum exists, a disobedient state may face diplomatic pressures or even sanctions.  However, beyond the sting of a condemnation, the state is likely to continue its membership in the international organisation’.
  
3.2
That this is the case can be demonstrated by decisions of Australian governments to ignore negative reports, or requests for reform or amendment, to bring domestic law into line with international obligations.  A recent example is provided by the current government’s response to the ILO Committee of Experts on Application of Conventions and Recommendations (CEACR) report.
   In the report, CEACR found that the Workplace Relations Act 1996 (WR) was in breach of Australia’s obligations in respect of Convention 98, Right to Organise and Promotion of Collective Bargaining, and Convention 87, Freedom of Association and Protection of the Right to Organise, both core labour standards and both replicated in the International Covenant on Civil and Political Rights, and the International Covenant on Economic, Social and Cultural Rights. CEACR also pointed to other provisions in the WR Act which it considered to be in breach of Australia’s obligations, and requested legislative reform in relation to the offending provisions.  The Australian government’s noted the Committee’s request for legislative reform but responded that none was proposed.
  Australia has also been criticised for ignoring its obligations to refugees and asylum seekers as required under the Convention relating to the Status of Refugees.   Australia’s response to criticism has been to initiate a concerted campaign to undermine the legitimacy of the UN human rights bodies, and, in one instance, even ‘threaten’ as when the Foreign Minister, Alexander Downer, undiplomatically asserted ‘that if a United Nations committee wants to play domestic politics here in Australia, then it will end up with a bloody nose’.
    It need hardly be said that such schoolyard language shames the nation. The point is that governments that choose to disregard requirements under conventional treaties are not under any serious threat of retaliatory action to comply nor does it appear that they feel under any moral obligation to honour their commitments under the relevant treaty, as demonstrated above. 
3.3
In contrast, under international trade/economic national governments have chosen to allow institutions to impose binding constraints on themselves regarding the conduct of fiscal, monetary, trade and investment policies.
  In effect, the rules of international trade are able to limit the processes of democratic decision making, thereby limiting policy solutions ‘to the narrowest field of political possibilities’.   This is a violation of democratic principles potentially staggering in scope often justified by no more than specious assertions of inevitability and false expertise.  The broad scope of trade agreements and international trade law and its impact on government regulatory powers is illustrated by Markus Krajewski:


WTO law fundamentally differs from other international treaties or law made in other international organizations even if it is not directly applicable.  WTO norms – especially the TRIPS Agreement and the standard setting SPS and TBT Agreements – define detailed individual rights and public obligations and therefore limit political choices of national law-makers more than many other international treaties.  Economic, sanitary and technical standards of WTO law affect national economic and social policies greatly.  Furthermore, the WTO’s dispute settlement system functions in most cases as an effective law-enforcement mechanism.
A look at recent cases shows that WTO dispute settlement not only touches the field of foreign trade but has impacts on the environment, [see United States – Standards for Reformulated and Conventional Gasoline – WTO Document WT/DS2, and United States – Import Prohibition of Certain Shrimp and Shrimp Products, WTO Document WT/DS58], consumer protection [see EC – Measures Affecting Meat and Meat Products (Hormones), WTO Document WT/CS 26 and WT/DS48], health and medical [see EC – Measures Affecting the Prohibition of Asbestos and Asbestos Products, WTO Document WT/DS 135 and Argentina – Patent Protection for Pharmaceuticals, WTO Document WT/DS171], tax [see United States – Tax Treatment for ‘Foreign Sales Corporations’, WTO Document WT/DS108], and even human rights policies [see United States – Measures Affecting Government Procurement, WTO Documents WT/DS88 and WT/DS95 relating to a Massachusetts law on Myanmar].
3.4
Indeed such is the impact of trade agreements and international economic institutions on government regulatory powers that some international legal scholars are now referring to the system as the ‘new constitutionalism’.
   The argument is that rules and structures of economic/trade agreements and the international investment regime resemble domestic constitutions in that they bind governments (including future governments) over long periods of time to particular constitution-like rules designed essentially to protect private property and investments, they generate constitution-like legal entitlements legally enforceable tribunals and courts, provide legal avenues by which multinationals can sue host governments
.  Yet they lack even basic levels of transparency and accountability, and although their capacity to impact on domestic social and economic policy is broad in scope there is no requirement that the public-interest be given any weight within these institutions or within the dispute settlement process.
3.5
In addition, as pointed out by Scheuerman, and discussed in Liberty’s first submission, ‘a careful examination of novel forms of legal decision-making most closely connected to [trade/economic agreements] shows that they exhibit few of the virtues typically associated with the traditional ideal of the rule of law. Economic globalization relies overwhelmingly on ad hoc, discretionary, closed, and non-transparent legal forms fundamentally inconsistent with a minimally defensible conception of the rule of law’. 
   The internal decision-making processes of the WTO are also highly questionable in respect to democratic legitimacy.   Krajewski,
 in discussing the democratic legitimacy and constitutional aspects of the WTO, argues that the democratic deficit in this institution is multidimensional.  The classical pillars of legitimacy, negotiations by accountable governments and consent of elected parliaments are in reality severely weakened.  An example is provided by an examination of the parliamentary processes during in the initial Uruguay Round, and later negotiations over specific agreements such as GATS and what services had been listed by governments, or bilateral trade agreements, such as the proposed AUSFTA.  The processes were not democratic and participatory in the initial phases by the fact that Parliament’s role was minimal in terms of oversight and the final decision was exercised by the executive rather than the parliament, and they continue to be non-existent despite minor tinkering with the system.  In Australia, the results are presented to Parliament as a fait accompli, indeed, in respect of AUSFTA, the then Shadow Minister for Trade, Craig Emerson, had to initiate a freedom of information application before he could obtain economic assessments relating to the proposed AUSFTA.
  In a democratic nation, this is nothing less than extraordinary.
3.6
Given the constitution-like nature of trade agreements, we believe that the current treaty process needs to be re-examined or reformed in a way that mandates parliamentary scrutiny.   
4.
Reform of the treaty process – recommendations

4.1
In view of the above discussion Liberty Victoria believes that their needs to be more parliamentary involvement and scrutiny of international trade agreements. We believe that as these agreements are binding on state and local governments, they need to be more involved in the process.  State governments are responsible for areas such as health, education, land and water management and various environmental services such as wastage disposal, all are areas affected by trade agreements particularly so in the case of the GATS agreement.  Yet when this issue is brought to the attention of State Ministers they are totally ignorant about the agreement or the implications of the agreement and that it can affect their capacity to make regulations in respect of some service areas.  Further, we believe that some assessment of their compatibility with Australia’s obligations under other international agreements needs to be undertaken before they are ratified.
4.2
In the US such agreements cannot be ratified until they are approved by both houses.  This can be a timely and cumbersome process which the US has overcome by establishing ‘fast-track’ legislation.   That legislation ensures that other values and broader public interests cannot be ignored in the ratification process.   The far-reaching implications of trade agreements are, at least in the US, tempered by the requirement that other values such as the effects on workers, the broader community and the environment, are not completely omitted from the process.   In the absence of such a process in Australia, Liberty Victoria is of the view, that Parliamentary approval of trade agreements should be a necessary precondition of ratification.   After negotiation and signature, the treaty should not become legally binding until there has been sufficient parliamentary scrutiny and after sufficient debate, Parliament and not Cabinet, should be responsible for ratification.  There could still be exception for sensitive areas such as defense and security, Liberty recognizes that some treaties may require a quicker process and in some areas it would not be in the public interest to table all treaties in Parliament, however, trade agreements do not fall into that category.   The Senate representing the states and also broader representation in the form of minor parties, needs to be involved in the treaty process.
4.3
We believe that in relation to trade agreements the method of approval of treaties is inadequate.  We believe that the scheme suggested by The Department of Premier and Cabinet, Victoria
, in their submission to the senate inquiry into the external affairs powers in 1995 is a better method for parliamentary approval of international trade agreements:
· Legislation creates the requirement for Commonwealth parliamentary approval before treaties are ratified.  If within 15 sitting days no member of Parliament gives notice that a treaty should be debated, Parliament is deemed to have approved the treaty.   If a majority of either House of Parliament votes not to approve the treaty, the executive must not ratify the treaty.
· Parliamentary approval is required for all treaties binding on Australia at international law.

· Parliament can add reservations to a treaty where permissible at international law.

· Treaties that involve areas of state responsibility or open a state or local government to an international arbitration or dispute settlement process must involve state and local government officials in the treaty negotiation process.  We note that the US has insisted that a senior Victorian public servant representing the states and territories of Australia be removed from the Australian delegation negotiating the AUSFTA. This conflicts with established procedure for Commonwealth-State consultation on treaties, states affected must be involved in the negotiation process and must not be excluded because US officials object to their presence.
· Executive freedom should not be paramount, treaty negotiations should be governed by statute.  The primacy of the international Bill of Rights, ie, the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, the Convention against Torture and the Convention on the Rights of the Child, should be a mandatory requirement on all treaty negotiation powers.
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