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Terms of reference

1. The relevant issues involved in the negotiation of the General Agreement on Trade in Services (GATS) in the Doha Development Round of the World Trade Organisation, including but not limited to: 

(a) the economic, regional, social, cultural, environmental and policy impact of services trade liberalisation

(b) Australia’s goals and strategy for the negotiations, including the formulation of and response to requests, the transparency of the process and government accountability

(c) the GATS negotiations in the context of the ‘development’ objectives of the Doha Round

(d) the impact of the GATS on the provision of, and access to, public services provided by government, such as health, education and water

(e) the impact of the GATS on the ability of all levels of government to regulate services and own public assets

2. The issues for Australia in the negotiation of a Free Trade Agreement with the United States of America including but not limited to:

(a) the economic, regional, social, cultural, environmental and policy impact of such an agreement 

(b) Australia’s goals and strategy for negotiations including the formulation of our mandate, the transparency of the process and government accountability

(c) the impact on the Doha Development Round

Introduction

1. The Victorian Trades Hall Council (VTHC) makes this submission on the above Senate Committee inquiry. The VTHC represents over 50 affiliated union organisations (including some divisions of unions which have maintained separate affiliation), representing approximately 400,000 union members.  We welcome this opportunity to comment on the General Agreement on Trade in Services (GATS) and the proposed Australia-United States free trade agreement (AUSFTA).  
2. The VTHC notes the submissions of the Australian Council of Trade Unions to:

· The Office of Trade Negotiations on the GATS Negotiations and Australia’s initial offer; and, 

· The Department of Foreign Affairs and Trade, United States Free Trade Agreement Taskforce.

3. The VTHC commends these submissions to the Committee as a critique of the issues raised in the Terms of Reference of this inquiry from the viewpoint of the working men and women of Australia.

4. Before turning to our specific concerns regarding the two agreements, VTHC wishes to comment on the general framework guiding our position on international trade agreements.  VTHC does not oppose international trade or the establishment of a rules-based trading system to regulate or facilitate a better trading arrangement, but we argue that the current system does not provide an adequate balance between the interests of international capital and the interests of the broader working public.  VTHC believes that the international trading system should be compatible with Australia’s obligations under the International Labour Organisation (ILO) Conventions, and other international human rights instruments, particularly the International Covenant on Economic, Social and Cultural Rights.  
5. We are pleased to note that under the recent Trade Promotion Authority given to President Bush in 2002 that the United States cannot negotiate trade agreements with other countries unless such agreements have as their principal negotiating objectives the promotion of the fundamental core labour standards of the ILO, and provisions relating to environmental protections.  VTHC welcomes the inclusion of these objectives in the proposed AUSFTA.  This is long overdue.  However, we are well aware that many of the current models have proven inadequate.  While investors are able to secure their rights and receive compensation under trade agreements, worker provisions in trade agreements have thus far failed to secure the rights of workers.  Given such disappointing results, VTHC hopes that the AUSFTA labour chapter is more substantive.
VTHC - Guiding Framework for Trade Agreements

6. VTHC supports the position on trade, globalisation and labour rights adopted at the ACTU Congress 2000, and the union movement’s campaign for fair trade rather than the present model of ‘free trade’.  As the ACTU points out in its 2000 policy statement, fair trade does not involve protectionism but means trade carried out in a manner which benefits civil society and delivers progress for all countries in terms of:

· employment growth;

· improved social protections;

· implementation of core labour standards

· sustainable environmental standards

· elimination of forced labour/child labour; and

· adherence to human rights and democratic values.

7. In addition to the ACTU policy, we support the International Confederation of Free Trade Unions’ (ICFTU) demand that a labour provision/chapter should be included in all trade agreements.  Such labour provisions should ensure that no trade agreement undermines adherence to the following core labour standards:  
· Freedom of association and the right to organise (Conventions 87 and 98)

· Freedom from forced labour and abolition of forced labour (Conventions 29 and 105)

· Freedom from discrimination (Conventions 100 and 111)

· Minimum age for employment/elimination of child labour (Conventions 138 and 182)

8. It is the view of VTHC that trade agreements as negotiated to date have largely had a negative impact on workers.  This happens directly through the impact of powerful transnational financial institutions exerting pressure to limit the bargaining strength of unions thereby affecting workers pay and conditions.  Or it can impact on workers as consumers.   This is of particular concern in relation to the GATS agreement as the threat to public services may result in the undermining of universal coverage and raise the costs of such services.  Despite successive governments’ espousal of the benefits of free trade, deregulation and privatisation, workers have not benefited.  Australia’s manufacturing sector has declined with consequent job losses, while privatisation, - in contrast to the claims of efficiency and better affordability, - has resulted in ever-increasing service costs squeezing what is already a tight budget for many working families.  We believe that unless public services and public interest laws/regulations are quarantined from WTO challenges the burden on many working families will increase.
9. VTHC also believes that the negotiation process is seriously flawed.  Unlike other democratic countries, in particular Canada where the public is kept informed about trade negotiations, Australians are not adequately consulted by the federal government.  Senate inquiries are instituted after the negotiation process, and the government can choose to ignore inquiry recommendations.  First, the process should be changed to include parliamentary rather than executive oversight.  Second, as international trade agreements apply to state and local government, representatives from all levels of governments should be included in the process from the beginning, and third, given the broad scope of agreements such as GATS and their impact on government regulatory powers, ‘stakeholders’ such as unions and peak civil society groups should also be included in the process.  Finally, the dispute panels process also needs to be reformed, it is crucial that the dispute settlement process mirror the procedures of domestic courts in terms of transparency and accountability.   Procedures should be open and amicus briefs from interested parties, including unions and NGOs, should be allowed.
10. This submission will be separated into two sections; the first will cover our concerns in relation to GATS, while the second will focus on the Australia-US free trade agreement.  
GATS
11. There has been ongoing international debate over the likely impact of GATS on public services.  The WTO, concerned about the public apprehension over the threat to services, published a document, GATS – Fact and Fiction.  This document was designed to dispel public anxiety, however, since that time that anxiety has grown and a careful examination of GATS gives credence to civil society concerns about GATS and public services.  There is a major problem with any agreement that locks into place policies that have yet to be assessed in terms of their social and environmental impact, policies that disregard the differentiating bargaining power between different economies, and that fail to acknowledge the disparity in wealth between different levels of society.
12. VTHC notes the Joint Standing Committee on Treaties (JSCOT) report no 42, Who’s Afraid of the WTO? Australia and the World Trade Organisation, recommended that the “Commonwealth Government commission multi-disciplinary research to evaluate the socio-economic impact of trade liberalization in Australia since the conclusion of the Uruguay Round in 1994”.  JSCOT also recommended that the “Commonwealth Government assess the likely socio-economic impacts on industry sectors and surrounding communities”.  In addition, Article XIX of GATS requires for each round of negotiations, "an assessment of trade in services in overall terms and on a sectoral basis".  Neither of JSCOT's recommendations were taken up by the government, nor has the government carried out an assessment in accordance with Article XIX.  We suggest that the government do so in light of the current GATS negotiations.
13. The WTO, and various governments, including the Australian government, are quick to point out that GATS does not threaten public services.  They often cite the statement in the preamble which recognizes the “right of Members to regulate, and to introduce new regulations, on the supply of services within their territories in order to meet national policy objectives.”  However, what is left out of this consoling comment is that preambular statements have no legal authority, they are not binding statements and as such are basically useless to rely on as a tool for the protection of public services.  To further allay fears, the Australian government has pointed to Article 3(b) of GATS to assert that public services are not included in the agreement.  Article 3(b) states:
"services" includes any service in any sector except services supplied in the exercise of governmental authority;

however, 3(b) needs to be read in conjunction with 3(c) which necessarily qualifies it and narrows it substantially:

"a service supplied in the exercise of governmental authority" means any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers.
14. This means that a public service “supplied in the exercise of governmental authority” to be protected, must be supplied on a non-commercial basis and supplied without being in competition with other suppliers.  This is an absurd proposition, as since the economic restructuring beginning in the 1980s, all public services in Australia have been either privatised, partially privatised, contracted-out, or have had commercial elements incorporated into their structure.  As the ACTU made clear in its submission relating to Australia’s position for the November, 2001, WTO Ministerial Meeting:
“In Australia social services, including health and education services, are supplied by a mix of public and private providers.  It can be argued that government schools compete with private schools in the sense that they are competing for enrolments.  TAFE colleges also compete with private vocational education and training providers.  Similarly, it can be argued that public and private hospitals compete for patients, particularly where a significant proportion of citizens belonging to private health insurance funds which may be charged by either public or private hospitals in certain circumstances.

In the case of higher education institutions, there is competition for fee-paying overseas students and full fee-paying Australian domestic postgraduate students.  There is also competition for full-fee paying undergraduate students since the current government permitted public universities to charge fees for up to 25% of the places provided by a mix of government funding and liability for the Higher Education Contribution Scheme.  The last-mentioned category of places is further complicated by the ability to pay HECS as an up-front fee, and the competition between public universities for enrolments in HECS-liable places.  In certain discipline areas, government funding of undergraduate places at private providers such as Notre Dame University, Avondale College, and Marcus Oldham Agricultural College, has created a degree of competition for publicly funded places between public and private providers.”
15. The above examples, highlighted by the ACTU, demonstrates the complexity of the provision of public services in Australia and how the simple division of public versus private services used by GATS proponents will not work.  Any matter brought before the WTO dispute panel on the basis of the Article 1.3(b) and (c) with the above complicated admixture of funding will not be protected.  An examination of Article 55 of the EC Treaty illustrates the difficulty evident in these 'so-called' exclusion provisions.   Article 55 of the EC Treaty states:
“The provisions shall not apply, so far as any Member State is concerned, to activities which in that State are connected, even occasionally, with the exercise of official authority.”

As with GATS Article 1.3(b), Article 55 was designed to protect public services and services exercised under official authority.  To date, in cases brought before the European Court of Justice, no activity has been found to be excluded under Article 55.  In addition, a perusal of WTO Secretariat Notes indicate that a very narrow interpretation of Article 1.3(b) is likely to be preferred over one that requires a balancing of public and private interests.    One of the major objectives of GATS is the "progressive liberalisation of services", that this will define the parameters of legal interpretation is demonstrated by the following Secretariat Notes regarding the co-existence of government owned and private hospitals:

“ . . . concerning their competitive relationship and the applicability of the GATS: in particular, can public hospitals nevertheless be deemed to fall under Article 1.3? - that the hospital sector in many countries, however, is made up of government and privately-owned entities which both operate on a commercial basis, charging the patient, or his insurance for the treatment provided.   Supplementary subsidies may be granted for social, regional and similar policy purposes.   It seems unrealistic in such cases to argue for continued application of Article1.3 and/or maintain that no competitive relationship exists between the two groups of suppliers or services.” 

Likewise a Background Note referring to Environmental Services states:

“ . . . if services were deemed to be supplied on a commercial basis, then regardless of whether ownership was in public or private hands, the sector would be subject to the main GATS disciplines and to the negotiation of commitments under Articles XVI and XVII. A different issue arises in situations in which the government has privatised certain services as local monopolies and the private firms receive payment from the government rather than individual users.  One view could be that these are still services supplied in the exercise of government authority, as defined by GATS Article 1.3 - since they are not supplied on a commercial basis to individual users and they continue to be (local) monopolies - and, therefore, do not fall within the scope of GATS disciplines. Another view could be that these services are being procured by the government and, therefore, the manner of purchase per se would fall within the scope of GATS Article XIII and any future disciplines on procurement.” 

16. The interpretations given by the Secretariat support the concerns expressed by unions and non-government organisations.  We urge the government to exempt public services from GATS as it is clear that the ambiguous language of Article 1.3(b) and the confusion in interpretations evidenced in the Secretariat Notes, does not provide clear protection for public services.  Article 1.3(b) must be clarified to make it absolutely clear that “the exercise of governmental authority” allows exclusion of public services, irrespective of whether they operative on a commercial basis or in competition with other service suppliers, the basis for exclusion should be their rationale and function, i.e. public service obligations, not their structure.
17. Further problems relating to GATS include its potential to impact severely on government regulatory power.  Many public interest laws and regulations may be in conflict with National Treatment Rules and Market Access Rules.  To determine whether this is the case they will be subject to the ‘necessity test’ or the ‘least trade restrictive’ qualification.  This means that WTO member states would first have to prove that their regulations were necessary in order to receive a legitimate objective and second, they would have to show that no alternative measure was available to achieve the same policy objective in a way that was less trade restrictive.  We note that this ‘reverse onus’ does not apply to regulations relating to security and defence, it is our view that the wellbeing of Australians is just as important as the security of Australians, in fact they are complementary, thus we believe that the same procedure that applies to security should apply to public services.  The onus should not be on governments to prove that regulations are necessary, but on those who challenge such regulations to show that they are unnecessary.
18. VTHC also notes that GATS includes a ‘built-in agenda’ which means that negotiations occur every few years, with the objective for ever-increasing liberalisation of services.  This means that the public can never be sure that a service is protected, as a service that is excluded from listing in one round of negotiations may wind-up being included in future rounds.  This is another reason why the processes need to be reformed.  In a system where there are ever increasing incremental changes, public accountability and public representation needs to occur at a great level than thus far exhibited.  Further exacerbating these problems, should governments wish to reverse a decision and later exempt a service area, the process makes it almost impossible to do so.  Governments must give three years notice of intention to withdraw a service, once this is over a protracted period of negotiations ensues in which governments must come up with substitute commitments to compensate for the reversal, these substitute commitments must be acceptable to all WTO members, failure to achieve consensus can result in a WTO challenge and possible sanctions.  This effectively locks in commitments as the process is cumbersome and potentially costly, this means that if future governments wish to institute public interest measures at some future date the GATS process makes it almost impossible.  This is an unacceptable impost on government regulatory powers and should be rejected by the Australian government in the interests of the Australian people and future governments.
Australia – United States free trade agreement
19. It has been reported in various Australian media and is evident in the letter from Mr Zoellick, the United States Trade Representative (published on the DFAT website), that a number of the demands requested by the United States target a number of policies instituted by successive Australian governments to serve the Australian people.  Included amongst these are:
· Abolition of the Foreign Affairs Review Board;

· Abolition of the Pharmaceutical Benefits Scheme (PBS); 

· Reduction in quarantine standards, and abolition of our food labelling system; and

· Removal of Australian local content rules and local preferences in government purchasing.  

20. The Foreign Investment Review Board is a body established to review foreign investment to ensure that it is consistent with Australia’s national interest.  Its power is not used arbitrarily nor is it used often, but we believe such a body is appropriate and necessary to ensure that any proposed foreign investment meets Australian requirements, and is not detrimental to the Australian economy.
21. VTHC opposes any changes to the PBS.  The PBS was established to ensure that all Australians have access to affordable medicines.  A publicly funded health system and affordable medicines are an essential element of an equitable society.  The Pharmacy Guild of Australia, in their submission to the Senate, point out that:
“(a) Australia’s PBS is recognized around the world as a universal subsidized scheme that is one of the most efficient and effective of its kind, particularly with regard to our systems of evaluation, price regulation and timely distribution;

(b) The Scheme’s distribution arrangements – through three major wholesalers and close to 5,000 pharmacies – are efficient and well distributed throughout Australia ensuring ready access to PBS items at affordable charges;

(c) PBS costs are rising, but when our total drug bill is expressed as a percentage of our total health bill (around 12.4 percent in 2000), the amount spent is well below the OECD average of 16 per cent.”

Further, unlike the US, Australia has obligations under the International Covenant on Economic, Social and Cultural Rights to ensure availability of affordable health care and medicines to all Australians.   We note that in recent days that the US has said it is not targeting the PBS system, Mark Vaile has also stated likewise.   If true, we welcome this change, however, we ask the government to ensure that this does not occur by incremental changes in other legislation or via content rule changes as exemplified with Medicare.  While the government has stated it will not abolish Medicare, it has effectively undermined its universal provision through depleted funding and rebates, this should not occur with PBS.
22. The main concern about local content rules centres around the television and film industries.  Unlike the US, which has a billion-dollar industry, Australia’s industry is still small but growing and many Australian films are receiving acclaim around the world.  The rules ensure the continuation of a local skills base, employment and the production of home grown films and television within an Australian cultural framework.  Likewise, local preferences in government purchasing provide that small local firms have access to government contracts, ensure local employment and development of local industry.  The Australian government must ensure that such requirements are not abolished under the proposed free trade agreement.
23. Australia’s quarantine laws are relatively high compared to a lot of other economies.  This is a necessary feature due to our status as an island economy, we are free of many of the diseases that infest food stock, vegetables and fruit, that are found in many other countries.  The Zoellick letter indicates that the US views many of our measures as means of restricting trade and has requested reform of the system.   VTHC opposes any reduction of our quarantine standards.  The importation of new diseases could bring about the demise of certain industries which could have a detrimental effect on local communities and local employment.  Our quarantine laws were established in the interests of the health and safety of Australians and VTHC believes they should not be watered down in the interest of foreign investors.
24. In recent years unions and NGOs have raised concerns about the investor provisions in bilateral trade agreements.  Provisions that mirror the rejected Multilateral Agreement on Investments.  Most are lifted from the NAFTA agreement a model that substantially changed traditional expropriation provisions in two ways; one, it allows multi-nationals to directly sue host governments for compensation for expropriation.  Traditionally companies were required to get permission from their own governments prior to suing other governments.  Secondly, the NAFTA model extends the meaning of ‘expropriation’ far beyond its prior interpretation, i.e. the seizing of property by government, or some tangible asset similar to property, to ‘indirect’ expropriation, or measures ‘tantamount to expropriation’, this has resulted in public interest and/or environmental regulations being determined as a form of expropriation.   Sooner or later, this may extend to health and safety laws, or indeed, industrial laws counted as expropriation.  Examples include the following (source AFTINET):
· The US Metalclad Corporation was awarded US $16.7 million (later reduced to $15.6 million), because it was refused permission by a Mexican local municipality to build a 650,000-ton/annum hazardous waste facility on land already so contaminated by toxic wastes that local groundwater was compromised (Shrybman, S. (2002) Thirst ForControl, Council of Canadians, Toronto p 57)

· Ethyl Corporation, a US chemical company that produces a fuel additive called MMT containing manganese, a known human neurotoxin, successfully sued the Canadian government when it tried to ban the MMT.  In April 1997 the Canadian Parliament imposed a ban on the import and inter-provincial of MMT in 1997, on grounds of public health as well as to reduce air pollution and greenhouse gas emissions. Ethyl Corporation successfully sued the Canadian Government, which was forced to settle the suit by reversing its ban on MMT and paying $13 million in legal fees and damages to Ethyl Corporation (Public Citizen (2001) NAFTA Chapter 11 Investor-to-State Cases: Bankrupting Democracy: Lessons for Fast Track and the Free Trade Area of the Americas, Public Citizen, Washington pp 8-9).

· The U.S.-based Sun Belt Water Inc. is suing Canada for US$ 10.5 billion because the Canadian province of British Columbia interfered with its plans to export water to California. Even though Sun Belt has never actually exported water from Canada, it claims that the ban reduced its future profits.  This case reinforces the concerns of many Canadians that NAFTA rules treat an essential service like water as a traded commodity (Shrybman 2002 p 57).

· The US company United Parcel Service (UPS), the world’s largest express carrier and package delivery company is suing the publicly owned company Canada Post.  UPS argued that Canada Post’s monopoly on standard letter delivery was in violation of NAFTA’s provisions on competition policy, monopolies and state-run enterprises.  UPS is arguing, among other things, that Canada Post abuses its special monopoly status by utilising its infrastructure to cross-subsidise its parcel and courier services. The availability of affordable postal services is a public policy issue in Canada. (Public Citizen 2001 p 32).

VTHC opposes the inclusion of the controversial investor-state provisions based on the NAFTA model.  These provisions unfairly tilt the balance in favour of foreign investors and undermine governments’ regulatory powers.
25. We support the inclusion of a workers’ rights chapter and an environmental chapter in the agreement.   The US Bipartisan Trade Promotion Authority Act of 2002, mandates that a labour chapter must be included in the agreement.   Prior opposition by both major parties in Australia has been an offensive denial of basic workers rights to ordinary Australians.  VTHC has examined various labour chapters in bilateral agreements, and we are pleased to see that they have progressed since the ineffectual model exemplified by the NAFTA side agreement.  The Jordan-US free trade agreement provides a better model than does NAFTA, though still far from ideal.   VTHC recommends that the labour provisions in the Australia-US free trade agreement MUST be subject to the same legal dispute mechanisms as the owners of intellectual property and foreign investors.   It is time that Australia, a signatory to the ILO core labour standards make a proper commitment and institute adequate and enforceable mechanisms in bilateral trade agreements.  Australia is alone, amongst other western democratic countries, in its refusal to adopt basic human rights or workers rights in trade agreements, it is time this was remedied.
� Health and Social Services, Background Note by the Secretariat, 19/9/98. S/C/W/50


� Environmental Services, Background Note by the Secretariat, 6 July 1998, S/C/W/46
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