General Agreement on Trade in Services (“GATS”)

SUBMISSION TO THE SENATE FOREIGN AFFAIRS, DEFENCE AND TRADE COMMITTEE

by

John Rutherford

I wish to submit that the GATS negotiations must be conducted on the basis that GATS recognises and does not interfere with Australia’s rights and obligations to develop laws and policies to promote observance of human rights.   The negotiations must also take into account the social policy goals of the Australian people, such as environmental sustainability, especially the proper protection and use of our water resources, accessible quality health and education services, and maintenance of domestic culture.  Further, the negotiations must take into account the interests of developing countries, especially those in our region, which are vulnerable to pressure from foreign investors and suppliers of services.

1
GATS

The GATS is a multilateral agreement established under the auspices of the World Trade Organisation (“WTO”) governing the cross-border supply of services. It applies to all countries that are members of the WTO. It applies to all services, except services that are supplied exclusively in the exercise of governmental authority. 

Under the GATS, WTO members bind themselves to a range of obligations to foreign service providers which restrict the exercise of governmental discretions affecting the provision of such services, eg they may not introduce future restrictions on their supply, unless such restrictions are specifically provided for in the GATS.

The GATS allows members to adopt or enforce regulatory measures that may otherwise violate their GATS obligations under article XIV which reads in part as follows:

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures: 

(a) necessary to protect public morals or to maintain public order; 

(b) necessary to protect human, animal or plant life or health; 

(c) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement including those relating to: 

(i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on services contracts; 

(ii) the protection of the privacy of individuals in relation to the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts; 

(iii) safety.

These exceptions, however, are limited in their scope and are narrowly interpreted.  They are ineffective in asserting the human rights concerns of affected local communities over and above the rights of foreign investors and service providers. In my submission, Australian negotiators should be aware of the significant threats to human rights, other social policy goals and the interests of developing countries which are posed by the GATS and try to negotiate provisions that provide adequate protection from such threats.
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UN Sub-Commission on the Promotion and Protection of Human Rights

The UN Sub-Commission on the Promotion and Protection of Human Rights (“Sub-Commission”), a key body of the UN High Commission for Human Rights, has recognised the problem to which I refer.  

Last year, the Sub-Commission examined the separation of human rights issues from trade agreements and specifically referred to the GATS. It expressed concern that:

“international economic law and human rights law have developed as two parallel and separate regimes, with the risk that human rights principles, instruments and mechanisms will be marginalised as highlighted by the actual or potential human rights implications of World Trade Organisation agreements, including the General Agreement on Trade in Services, the Agreement on Trade-Related Aspects of Intellectual Property Rights and the Agreement on Agriculture”

The Sub-Commission went on to stress the human rights obligations of states by reaffirming that:

“the importance and relevance of human rights obligations in all areas of governance and development, including international and regional trade, investment, and financial agreements, policies and practices, and renews its request to all Governments and economic policy forums, including the World Trade Organisation, the World Bank and the International Monetary Fund, to take international human rights obligations and principles fully into account in international economic policy formulation and implementation” 

The Sub-Commission requested the High Commissioner for Human Rights to take action in relation to this issue by making a comprehensive submission on human rights, trade and investment to the Fifth Ministerial Conference of the World Trade Organisation, due to take place in Cancún, Mexico, in September 2003.  The submission should be closely examined by negotiators on the GATS when it becomes available later this year.


3
The primacy of human rights

The primacy of human rights is apparent from the terms of UN treaties and from commitments that have been made by state parties (including Australia) from time to time.

Australia had a significant influence on the drafting of the UN Charter and was one of the founding members that signed the Charter in 1945.  The Charter affirms faith in fundamental human rights and includes in its purposes international peace and security, friendly relations among nations and international co-operation in solving international problems and in promoting and encouraging respect for human rights and fundamental freedoms for all.  In Article 103, the Charter states that in the event of a conflict between the obligations of members under the Charter and their obligations under any other international agreement, their obligations under the Charter are to prevail. Thus, in the event of a conflict between a human rights obligation and a commitment arising from a trade agreement, the Charter provides that the former must prevail.

Australia was a member of the drafting committee for the Universal Declaration for Human Rights (“UDHR”) and was one of the original states to ratify it in 1948. The UDHR proclaims that “all human beings are born free and equal in dignity and rights” and that human rights are inalienable.  It lists a series of human rights including the right to “life, liberty and security of person” and the right to protection from torture and cruel, inhuman or degrading treatment or punishment.  It also proclaims the right to work and to belong to a trade union, the right to medical care and necessary social services, to education and to free participation in the cultural life of the community. Under Article 56 – the “Australian pledge” - member states agree to work toward "higher standards of living, full employment and conditions of economic and social progress and development".

The UDHR has been referred to as the “Magna Carta for all humanity”
 and has inspired more than 60 human rights instruments.  The principal instruments are the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights. 

In addition, there are four major conventions that spell out certain human rights in more detail, namely the: 

· International Convention on the Elimination of all forms of Racial Discrimination; 

· Convention on the Elimination of all forms of Discrimination against Women; 

· Convention against Torture and other forms of Cruel, Inhuman and Degrading Treatment or Punishment; and the

· Convention on the Rights of the Child.

Australia is party to these six major human rights treaties and reports to the various committees that monitor compliance with them. 

Other treaties that deal with human rights are the Geneva Conventions, the Convention relating to the Status of Refugees, the Slavery Convention and numerous International Labor Organisation conventions protecting the rights of workers.  Australia is party to these treaties.  Australia is also a party to the UN Convention on Climate Change, although it has not yet ratified the Kyoto Protocol to the Convention.

Australia is obliged under the Vienna Convention on Treaties and under the terms of individual treaties to give effect to the UN treaties that it ratifies.  It must therefore ensure that its laws, policies and practices – and trade agreements that it enters into - are consistent with the rights set out in the treaties. 

The primacy of human rights treaties was reaffirmed ten years ago at the World Conference on Human Rights held in Vienna.  The 171 nations present (including Australia) adopted The Vienna Declaration and Programme of Action which recognises “that the promotion and protection of human rights is a matter of priority for the international community”.  

In article 1 of the Vienna Declaration, the World Conference “reaffirmed the solemn commitment of all States to fulfil their obligations to promote universal respect for, and observance and protection of, all human rights and fundamental freedoms for all in accordance with the Charter of the United Nations, other instruments relating to human rights, and international law.”  Article 1 goes on to affirm that “Human rights and fundamental freedoms are the birthright of all human beings, their protection and promotion is the first responsibility of governments”.
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Preservation of government’s right and obligation to regulate in the public interest

In order to support human rights commitments by Australia, the GATS

should contain express and effective provisions to preserve Australia’s right and obligation to develop laws and policies to protect human rights, social policy goals and the interests of developing countries.  In the event of any inconsistency between such regulation and the GATS, the regulation should prevail. 

In addition, human rights recognised by Australia and other countries under UN treaties they have ratified or may ratify in the future should be incorporated into the GATS in such a way that breach of them would be treated as breach of the GATS. As an example, article 32 of the Convention on the Rights of the Child prohibits the employment of children in work that is likely to be hazardous or harmful to their health.  Australia has ratified this Convention and consequently is obliged to take steps to prevent such employment.  Therefore, trade in Australia in services produced in contravention of article 32 should be prohibited under the GATS, irrespective of whether the trade contravenes any Australian law.  As another example, article 8 of the International Covenant on Economic, Social and Cultural Rights provides that states parties must ensure the right of everyone to join trade unions of their choice.  Australia has ratified this Covenant and consequently trade in services produced by workers who are not permitted by their employer to join a trade union of their choice should also be prohibited under the GATS.

5
Conclusion

It will require considerable skill and vision by Australian negotiators to ensure that human rights, other social policy goals and the interests of developing countries are protected in trade agreements such as the GATS.  Nonetheless, the importance of such protection cannot be overstated.

The negotiations should be conducted with the maximum transparency so that interested Australians have every opportunity to provide input and, where necessary, to advocate for the protection of human rights and other key interests.

I ask to be kept informed of the progress of negotiations and to be given the opportunity to provide comment on specific matters as they arise for determination, especially when they are related to the contents of this submission.

11 April 2003
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