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PO Box 211 

Rozelle NSW 2039

Ph: 02 9555 7045

Fax: 02 9555 7086
15 April 2003

The Secretary 

Senate Foreign Affairs, Defence

and Trade References Committee

Suite S1.57 Parliament House Canberra ACT 2600

Dear Sir/Madam, 

Please find attached the submission of the Australian Screen Directors Association (ASDA) to the current parliamentary inquiry regarding the current USFTA negotiations and the GATS negotiations at the WTO. 

ASDA is a signatory to the submission made by the Australian Coalition for Cultural Diversity (ACCD) on this issue, but is making this supplementary submission to express the particular perspective of Australian directors.

ASDA is the professional association that represents film and television directors in Australia. It has 800 members nationwide, and represents directors working in the areas of feature film, television drama, documentary, animation, short film and television commercials. 

ASDA has a very clear interest in the progress and outcome of current trade discussions, and will be monitoring the ongoing negotiations closely. 

ASDA urges the Australian Parliament to bear in mind the impact that such discussions could have on the capacity of Australians to create and tell their own stories in the audiovisual sphere. Any limit on this capacity would not only have an effect on Australian society, but on Australia’s capacity to promote itself to the rest of the world.

I would be happy to discuss these issues in person with the Committee.

Yours sincerely

Richard Harris 

Executive Director
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“If we, citizens, do not support our artists, then we sacrifice our imagination on the altar of crude reality and we end up believing in nothing, and having worthless dreams”

Yann Martel, Author of “The Life of Pi”, Booker Prize Winner, 2002

“Culture’s role is not exhausted as a servant of ends – though in a narrow sense of the concept this is one of its roles – but it is the social basis of the ends themselves.” Our Creative Diversity, UNESCO 

INTRODUCTION

This submission is made by the Australian Screen Directors Association (ASDA) to the Senate Foreign Affairs, Defence and Trade References Committee in regards to the current inquiry into the GATS and the US FTA currently being negotiated.

This submission is made as a supplementary one to that made by the Australian Coalition for Cultural Diversity, to which ASDA and a number of other organisations representing professionals from the cultural sector are signatories, and which ASDA fully supports. The full contents of the ACCD submission will not be reiterated here. This submission will focus more closely on the audiovisual sector, which is the sector which is the most clearly at risk, as well as being the one that is of most immediate interest to ASDA’s members.

ASDA’s position

In broad terms, ASDA is supportive of the Australian Government negotiating free trade issues both on a bi-lateral level as well as in the World Trade Organisation and specifically services issues under GATS. ASDA understands that there are benefits both to the economy, generally, as well as specific benefits that may accrue to its members via commitments made by Australia and other countries regarding the liberalisation of trade both in goods and in services.

Nonetheless, ASDA recognises that given the vital importance of Government assistance and intervention in an audiovisual industry such as Australia’s, that concessions made under GATS could be potentially detrimental to the audiovisual industry – and hence ASDA’s members – if certain measures are not built into the negotiations.

As Anne McCaskill notes:

“The bottom line is that if cultural sectors and programs were brought fully under the coverage of the trade rules, most if not all types of support measures currently used by governments in many countries would no longer be permissible. The only instrument that might remain would be public funding.

It is not clear, however, that the treasuries in many countries could support the level of funding that might be required to replace the other types of measures countries currently rely on. Moreover, the possible application of new rules on subsidies could place limits on the use of public funding that do not now exist.”

Therefore, ASDA is concerned about the impact of such a free trade agreement on the audiovisual sector, in the short term, as well as other cultural industries and activities in the medium to long term. Any trading away of Australia’s capacity to support its audiovisual sector could ultimately be devastating to both the industry and ASDA’s members. 

ASDA argues that it is legitimate for Australia to promote its interests in multilateral trade negotiations, and to put forth a different idea of the role of cultural goods and services in society. The Government must retain its right to set policies that foster the diversity of cultural expression within its own borders and around the world.

Thus ASDA believes that it is worth restating the central recommendation of the ACCD submission: 

 that the Australian Government should insist upon comprehensive rights for Australian governments at all levels to assist it to sustain and develop Australian culture.

In line with this recommendation, ASDA is of the view that a comprehensive exemption should be the outcome of all trade agreements, be it by way of a reservation in negative listing agreements or by making no commitments and remaining unbound in respect of positive listing agreements.

Thus, ASDA is pleased to see that the Government has made neither offers nor any commitments in respect of any aspect of GATS that might impact on the cultural industries in the opening round of the current GATS. We would argue that they should make none in any future negotiating rounds. Australia’s position should be the same as it was during the Uruguay Round, ie to make no commitments.

In regards to the USFTA, ASDA would argue strongly, given that the agreement appears to be a ‘negative list’ approach, that there needs to be a strongly worded exception in the agreement covering the audiovisual industry, and the cultural industries more generally. ASDA would recommend using the wording of the exception in the Australia/Singapore Free Trade Agreement as a good model.

ASDA would oppose any trade-offs or commitments, on the basis that:

i. such an action would put ‘culture’ on the negotiating table, and thus provide a precedent that would allow the US to come back in the future to ask for further commitments in the cultural sector;

ii. any concessions or trade-offs would, for practical purposes, be irreversible, regardless of unforeseen negative consequences

iii. Australia could be subject to trade retaliation in unrelated areas of the economy should a dispute occur in a cultural sector 

2. CENTRAL PRINCIPLES

ASDA would like to make a number of important points that it believes should underpin and inform the Australian Government’s approach to any international trade negotiations (bi-lateral, regional or multilateral).
The distinct place of culture and ‘cultural commodities’

“To address the question of the relationship between culture and commerce exclusively from the standpoint of commerce is to subject culture to commercial imperatives and thereby prevent it from playing its own role.”

A book, a play, a film, a television show, a sound recording, or a painting: each of these is often, of course, a good or a service in a market economy. These are goods and services that are traded, domestically and sometimes internationally. They are goods that are often produced by private enterprises, especially in the cultural sectors known as the cultural industry. But these cultural goods and services should not be seen in narrow economic terms alone. 

These creations are first and foremost mediums through which a creator (or creators) shares his or her impression of the world with the citizens of their community. The role of creators in society is to accompany their fellow citizens in their daily quest to understand, experience and change the reality of the world.

No society has been able to survive and flourish in the past without recognising the fundamental social role played by artistic creation and without integration into and supporting within it the development of culture. This will be even more so in the future. A society without culture, without creation, without artists, is a society condemned to stagnation, to withdrawal; a society without soul, without dynamism. That is why most societies have recognised the unique status of cultural works and productions, and why cultural commodities require special attention and treatment

Definitions of culture

ASDA recognises that there are certain difficulties in terms of the definitions of culture, given that it can encompass the whole complex of distinctive spiritual, material, intellectual and emotional features that characterise a society or social group. ASDA also recognises that in trade debates, the term ‘culture’ – precisely because it is so difficult to define – has often been used in a highly contingent fashion.

However, as the Australian Film Commission pointed out in its submission to

DFAT’s 2002 consultations in regards to the WTO:

… international discussion about culture has expanded from notions of cultural protection and the preservation of cultural heritage, issues which still remain important, to a more active engagement with the idea of culture as an indelible part of strategies for development and the growth of a civil society. 

As Professor Shalini Venturelli has said “…the most significant question about any culture is not the legacy of its past, but the inventive and creative capacities of its present.” 

This kind of definition views cultural policy as being primarily about cultural production – ie the creation of cultural products for the future – and emphasises the importance of cultural industries in the creation of wealth for nations in the developing information economy.

ASDA believes that this aspect of ‘culture’ should be employed in any discussion about trade issues, in order to focus on the ability of individuals and societies to create all forms of cultural artefacts and engage in all forms of cultural expression.

Given this, ASDA is in accord with the Australian Coalition for Cultural Diversity’s submission, which suggests that the starting point for discussion should be that included in the Australia-Singapore Free Trade Agreement:

“Culture” includes the creative arts(1), cultural heritage(2) and other cultural industries, including audio-visual services, entertainment services and libraries, archives, museums and other cultural services;

broadcasting and audio-visual services, including measures relating to planning, licensing and spectrum management, and including:

services offered in Australia;

international services originating from Australia

(1) Creative arts include: the performing arts - including theatre, dance and music - visual arts, craft and design, literature, film, television, video, radio, creative on-line content, indigenous traditional practice and contemporary cultural expression, and digital interactive media and hybrid arts work which uses new technologies to transcend artform divisions.

(2) Cultural heritage includes: ethnological, archaeological, historical, literary, artistic, scientific or technological moveable and built heritage, including the collections which are documented, preserved and exhibited by museums, galleries, libraries, archives and other heritage collecting institutions.  

The importance of ‘cultural diversity’

ASDA supports measures that encourage and enhance the principle of cultural

diversity, in the belief that only a broad range of cultural expression that

truly mirrors the diversity of each society and of the rest of the world can

enable culture to fully play its role in society.

If the primary role of culture is to help the citizens of a community understand, experience and change the complex reality of their society and of the world, it is therefore essential that the members of the community be given access to a broad range of cultural expression that reflects the rich diversity of that society and the rest of the world. They must have access to a plurality of voices that can reach every element of society, every category of people, every stratum of society; access to a multitude of approaches and viewpoints that reflect the heterogeneity of experiences and the complexity of issues.

In other words, there must be access to an abundant and varied supply of creative works from all areas and types of artistic creation. But the availability of cultural products must also reflect a diversity of the places of origin of these creations, linguistic diversity and a balance between local and foreign productions.

This last point is of great importance: true cultural diversity cannot be achieved if the creators and artists in a community do not have the proper space to reach their fellow citizens, if a society’s cultural products market is dominated by foreign productions and even less so if most of these foreign productions come primarily from a single source. By definition there cannot be cultural diversity if there is no balance in the supply of cultural products.

The right for countries to determine cultural policy and regulation

“Culture is at the heart of a nation. As countries become more and more economically integrated, nations need strong domestic culture and cultural expression to maintain their sovereignty and sense of identity … books, magazines, songs, films, new media, radio and television programs reflect who we are as a people. Cultural industries shape our society, develop our understanding of one another and give us a sense of pride in who we are as a nation.”

“Each country has a dignity and value which must be respected and preserved.”
 

The cultural policies set by countries are necessary because the free market alone cannot ensure cultural diversity, especially in an era in which global production and distribution of cultural commodities and services are becoming concentrated in fewer and fewer hands.

The right to determine their cultural, as well as political and economic, sovereignty is recognised as a fundamental right of nations. Access to and the ability to participate in the culture of their nation is recognised as a fundamental human right.

In March 1998, the UNESCO Conference on Culture for Development, held in Stockholm, concluded that globalisation was undermining local and traditional cultures, and that cultural groups should form global networks to counteract this trend.

In June 1998, the Canadian Heritage Minister, Sheila Copps, hosted a meeting of cultural ministers, which led to the establishment of the International Network on Cultural Policy (INCP). The INCP now has 53 member nations (including the United Kingdom, Canada and New Zealand)
 and is exploring the role that an internationally agreed cultural instrument might play in enshrining the importance and protecting the place of cultural diversity in an increasing globalised environment. The INCP “aims to strengthen cultural policies to enable governments, together with civil society, to create an environment that values diversity, creativity, accessibility and freedom”.

Later that year, steering committees were established by non-governmental organisations in Ottawa and Stockholm that led to the establishment of the International Network for Cultural Diversity (INCD) which now has representatives from 55 countries. INCD aims to encourage cultural production within nations, authentic exchange among them and the dynamic coexistence of a diversity of cultures. Like the INCP, the INCD is pursuing the development and adoption of a cultural instrument for cultural diversity that would provide a permanent legal basis on which nations could pursue and protect their own cultural policies and cultural industries. A draft instrument has now been completed.

ASDA and the Australian Coalition for Cultural Diversity – which is a member of the INCD – has also been in contact with the INCP in recent times. ASDA recently attended a meeting in Paris of organisations representing cultural professionals from around the world. 100 organisations from 35 countries were present, from all continents. This meeting immediately preceded the most recent forum of the INCP, and a delegation from the Cultural Professionals meeting presented the declaration that was adopted at the meeting. The INCP has since delivered its initial proposal regarding an instrument on cultural diversity to the OECD and is expecting a response from the Director-General in the near future.

ASDA notes that the ongoing discussions about this instrument are still in formative stage. Given this, ASDA would submit that all countries should not make any commitments in audiovisual services or cultural production until such a time as these discussions have been given time, and the feasibility of an international instrument addressing issues of cultural diversity has been assessed.

3. AUSTRALIAN GOVERNMENT INTERVENTION

For Australia, culture is a vital element of our national sovereignty, providing the opportunity for the expression of the nation’s regional, ethnic and historical diversity. The development of a national culture, shared values and national identity, as expressed through our cultural production is considered by many to be a sign of good governance.

Successive Australian governments have accepted that without government intervention it is extremely difficult for small nations like Australia to produce cultural goods that give full expression to our stories, ideas and images. The Australian government invests in cultural programs, just as it does it does in other activities such as public health, education, sport and the environment that impact on the well being of its citizens and which make a secure, harmonious and healthy society.

Primarily for these cultural reasons Australian governments have provided support to the development and maintenance of Australia’s audiovisual industries as one of the primary means by which we convey a sense of our culture and identity to ourselves and to the rest of the world.

The measures that Australia has put in place to support audiovisual activity are modest but essential. The industry depends on these measures to sustain activity, but most importantly they do not represent significant barriers to trade with the US economy. To begin with, the industry is highly global and open to international trade, while foreign ownership and investment laws are not overly stringent by world standards. The fact that there are very few barriers to US audiovisual trade, is easily demonstrated simply by considering the quantity of US product that is distributed and screened in Australia.

Where the Government has introduced measures to assist and support the local audiovisual sector, these measures have been generally transparent and have been set up to address clearly defined cultural objectives. Furthermore, the existence of policies and assistance mechanisms in Australia in support of cultural policy objectives, much as in other countries around the world, has not prevented the US increasing its market share in key segments of the audiovisual sector.

4. AUSTRALIA’S GOVERNMENT POSITION

ASDA applauds the Government for continuing to take a strong position in relation to audiovisual in a number of world forums. ASDA refers specifically to the intervention by the Australian Government at the Council of Trade in Services of the WTO in July 2001, where it stated the importance of the audiovisual sector to achieving the cultural and social policy objectives of the Government:

“Australia has long recognised the essential role of creative artists and cultural organisations in reflecting the intrinsic values and characteristics of our society, and is committed to sustaining our cultural policy objectives within the context of multilateral trade negotiations.

As reflected in the proposals there are factors which distinguish cultural goods and services from other goods and services.  Cultural activities make a unique contribution to the social, economic and political fabric of any country…

…Market forces alone are rarely sufficient to allow cultural organisations and individuals to be fully self-sufficient.  This is true for the cultural sector worldwide, but in Australia’s demographic and geographic circumstances it is particularly the case.  A limited domestic market in turn limits the capacity of cultural industries to generate advertising revenue to recoup costs and sell cultural services.
Australia remains committed to preserving our right to regulate audiovisual media to achieve our cultural and social objectives and to maintain the broad matrix of support measures for the audiovisual sector that underpin our cultural policy; including retaining the flexibility to introduce new measures in response to the rapidly changing nature of the sector.

ASDA also acknowledges the Government’s continued support for the audiovisual sector, as has been expressed by numerous Ministers over the past few years. Most recently, this support was affirmed by Arts Minister Senator Rod Kemp, who noted at the SPAA Conference in Melbourne (November 2002):

“While Australia is poised to become a more significant global player, it is important that we encourage what is most precious about the industry we have - our capacity to tell Australian stories, in Australian voices, to Australian audiences.

Last year my predecessor, Peter McGauran, gave you an assurance that cultural support mechanisms such as local content rules would not be traded away.  Let me repeat his assurance here today.”
ASDA accepts that there has been no conscious move away from this position since that statement. Indeed ASDA recognises that the Trade Minister Mark Vaile, in announcing the Australian objectives in the upcoming negotiations regarding a US/Australia Free Trade Agreement, has specifically ensured that cultural production will not be part of the discussions:

"We will ensure outcomes from the FTA negotiations do not impair Australia's ability to deliver fundamental objectives in health care, education, consumer protection and supporting Australian culture and identity.  The Government remains committed to preserving its ability to regulate in relation to social and cultural objectives, and will ensure the FTA is consistent with that goal."

ASDA also notes that the Government recognises the importance of Australia’s cultural industries in shaping overseas perceptions and its role in fostering economic growth. This was most recently articulated in Advancing the National Interest, Australia’s Foreign and Trade Policy White Paper as follows: 

“The Government strongly believes in the value of promoting Australia’s artistic and cultural achievements to international audiences to showcase the talents of our vibrant and diverse society. Aside from its intrinsic value, the promotion of Australia art and culture is a practical policy to advance our national interests by fostering respect for Australia and its accomplishments. The target audiences are those who might affects our interests, such as key government and business decision-makers and those who might want to visit Australia or study here. To do this, the Government will work closely with the many groups who share an interest in conveying an accurate image of Australia abroad … The Australia International Cultural Council brings together leaders from government, the arts and cultural community and business to consult on the more effective international promotion of Australia arts and culture.”

Nonetheless, ASDA was recently concerned to hear the lead negotiator of the US FTA, Steve Deady, note that while the Australian government had made a commitment not to do anything that would affect its ability to pursue its cultural objectives, that it would nonetheless “of course” be interested in talking to the US Trade office about the “Ways” of achieving these objectives. This is not a comment that gives ASDA or its members great comfort.

5. GATS – COMMITMENTS  & REQUESTS

ASDA notes that there are a number of countries that continue to push members of the WTO to progressively liberalise in the audiovisual arena.

Australia

Australia currently has made no commitments covering audiovisual services and has listed Most Favoured National (MFN) treatment exemptions for film co-productions and measures to respond to unreasonable unilateral action. 

ASDA supports this position.
The Australian Government has advised receipt of requests from Members that “vary from commitments that bind current arrangements for the purpose of creating certainty and clarity, through to full commitments to National Treatment and Market Access, as well as the removal of Australia’s MFN exemptions”.

USA

The USA continues to send the same message that it has done since the Uruguay Round of the GATS – that audiovisual services should be liberalised to the fullest extent possible. The USA has put forward this position regularly, and has pursued it vigorously via bi-lateral, regional and multilateral means over the past 10-15 years.

ASDA notes the findings of the USTR’s recent regional reports on international trade barriers. While the 2000 and 2001 reports focusing on Australia make little mention of audiovisual services, the most recent 2002 report introduces a number of Australian regulatory measures, including the Australian Content Standard, as well as the regulations covering pay television, as matters for concern. ASDA sees this as a clear signal that such measures are clearly on the USTR’s radar, in regards to liberalisation.

ASDA also notes recent statements made in respect of what service industries in the United States would like to see achieved in a free trade agreement with Australia.

On January 15, 2003, Robert Vastine, President of the Coalition of Service Industries testified before the Trade Policy Staff Committee Office of the US Trade Representative and on February 6, 2003, Linda Schmid, Vice President of the Coalition of Service Industries testified before the International Trade Commission on the proposed Australian Free Trade Agreement. The services industries’ wish list include:

Audiovisual services

· “Full market access and national treatment for production, distribution, and projection services (including cinema theatre ownership and management) for motion pictures and sound recordings.

· “Full market access and national treatment for goods needed in the conduct of AV services.

· “Customs valuation based on the carrier medium for goods needed in the conduct of AV services.

· “Tariff reductions on AV line items, including production equipment and final products, and zero duties on DVDs and other digital products.”

Multimedia Information Technology

· “Commit to full market access, national treatment and eliminate ownership restrictions on news agency, printed media and publishing, and advertising services.

· “Commit to full access to its markets for film and home video services, distribution, video leasing and sales, sound recording and music production, and publishing and distribution services.

· “Commit to full market access and national treatment (coupled with zero tariffs) in areas critical to the technology and entertainment sector, including zero tariffs on: packaged media such as movies, music, software on all carrier mediums, including cassettes (852452), disks for laser reading systems (852439), and 6.5 mm (852453) film and sound recording equipment, broadcast transmission equipment, movie and music promotional materials, and film and magnetic tape.”

Advertising Services

· “Australia should make commitments in advertising services to provide full market access and national treatment, as well as commit to the adoption of the least trade restrictive measures for advertising.

· “Advertising commitments should be interpreted as technology neutral. The type of technology or distribution platform used should not affect the coverage of a commitment. Australia should remove content restrictions on advertising.”

Computer and Related Services

· “Trade negotiations for the information technology services sector should achieve full market access and national treatment commitments for all services relating to information technology in the on-line and off-line services.”

Telecommunications

· “Australia should ensure that independent regulators have sufficient sanctioning power to prevent abuse and should allow new entrants and new technologies the freedom to respond innovatively without burdening them with traditional telecommunications regulation.”

ASDA does not imagine that the kinds of requests from the USA within the context of the WTO and the GATS will be significantly different from those outlined above in relation to the US FTA, as these outcomes are seen as very much in line with American trade policy. ASDA argues that the Government should not accede to requests such as those listed, as they would ultimately be to the detriment of Australia’s capacity to regulate in the cultural sector, and impede the Australian government’s capacity to meet its cultural objectives.

Standstill Commitments

Finally, ASDA is aware of (and has some sympathy with) the USTR’s concern about the transparency, openness and predictability of audiovisual services in countries with which the USA does business (as well as the ‘flexibility’ that is required to address the ‘preservation and promotion of cultural values and identity.)

However, ASDA disagrees with the USA’s proposed means of achieving this within the WTO.  The US has suggested that member countries should ‘schedule commitments that reflect current levels of market access.’ What this means, in effect, is that countries should agree to ‘standstill commitments’ in regulatory and other measures already in place.

ASDA is concerned – based on preliminary discussions with representatives from the Trade Department - that the Australian Government is currently canvassing possible standstill options, as a ‘give’ or ‘gives’ in the audiovisual arena. ASDA is concerned that such an approach will ultimately limit the ability of Government to determine appropriate cultural policy in the future. 

Japan

ASDA understands that Japan may have made requests that at least in part reflect what American service industries are known to be seeking in the Australia-USA FTA as outlined above. 

ASDA notes the size and strength of the Japanese production sector, and its output of animation, particularly in the children’s area. Hence, Japan could be set to benefit from a weakening or abolition of television regulation in Australia. Japan could also benefit from liberalisation commitments in respect of television advertising as Japan – like the US - has an interest in the ability to create global marketing campaigns.

6. ISSUES DIRECTLY AFFECTING AUDIOVISUAL  SERVICES in GATS

Government Services

ASDA understands that Article 1 of the GATS provides a complete exemption from coverage for all services supplied in the exercise of governmental authority. 

Such an exemption would at first glance appear to cover areas of cultural regulation and subsidy provided by national Governments.

However, ASDA is in concurrence with the Media Entertainment and Arts Alliance (MEAA) in its concerns about the extent to which this exemption is able to be extended to cover the cultural production sector.

ASDA notes MEAA’s argument:

The exemption in Article 1 defines the exempted services as being those supplied “neither on a commercial basis nor in competition with one or more service suppliers”. The government funds two national broadcasters – the ABC and the SBS. It could easily be argued that both are in competition with the three national free-to-air broadcasters and the pay television channels for audiences. Additionally, it could be argued that the SBS is in competition with the commercial sector for sponsorship moneys from the private sector, that funding deriving from the same economic base as the commercial broadcasters seek advertising revenue.

Like the MEAA, ASDA notes the comments made in the WTO paper, Special Studies 6, Market Access: Unfinished Business – Post-Uruguay Round Inventory and Issues. The paper notes, “In a number of Member countries concerns have been raised about the possible impact of services liberalization on social, environmental and other public policy objectives. Such concerns may be particularly acute in the services sector because some vital services have long been, and still are, provided by public authorities for non-commercial reasons.”

The paper goes on to state, “It is perfectly possible for governmental services to co-exist in the same jurisdiction with private services.”
 

Yet there has never been a dispute over the interpretation of Article 1.3, and ASDA is concerned that current arrangements (or even future arrangements) could be challenged on the basis that they provide competition with commercial operators. The most obvious example being the public broadcasters, although the logic could easily be extended to other areas.

The Special Studies paper, whilst arguing that a dispute was unlikely to occur, in the event a dispute occurred and an outcome in favour of government provision representing competition, it “would void the exclusion of governmental services of most of its significance”
. Notwithstanding the position argued in the paper, the final comments made in respect of the issue were as follows:

“Nevertheless, if it were thought desirable, since the issued has been raised in the press – though never in the GATS – to take further steps to make it clear that the liberalization of service trade is not a threat to the autonomy of governmental services, it would be possible to use the opportunity provided by the new round to make it clear that the co-existence of governmental and private services in the same industry does not mean that they are in competition in the sense of Article 1.3c and therefore does not invalidate the exclusion from the GATS of the public sector.”

ASDA supports the position of the MEAA that this residual concern needs to be addressed and clarified for all time in the current round of negotiations and urges the Government to do so.

Finally, the paper referred to above further argues, “There is nothing in the GATS that would require governments in committed sectors to compromise existing quality standards and licensing conditions, or to refrain from tightening them in response to public demand or new challenges. These are perfectly legitimate aims of domestic regulation, and the right to regulate is specifically safeguarded in the GATS …”

Again, ASDA supports the MEAA position that this is a matter that requires clarification. If the GATS does not compromise the ability of governments to freely regulate domestically, why then, for instance, is the United States seeking the repeal of the regulations covering Australian content on television.

The WTO Special Studies paper states, “The objective of the GATS is liberalisation of services trade, not the deregulation of services. The right to supply services under a GATS commitment is a right to supply subject to whatever domestic regulations are in force and there is no implication whatever that standards or other regulations will be modified to facilitate foreign competition. Domestic regulations are not characterised as barriers to market access and they are therefore not subject to scheduling or to negotiations on market access.”

Whilst ASDA supports this analysis of GATS, it remains concerned that the above interpretation is not shared by some Members including, in respect of the audiovisual sector, the United States. Indeed, the requests made of Australia in the audio visual sector support this view: “Requests vary from commitments that bind current arrangements for the purpose of creating certainty and clarity, through to full commitments to National Treatment and Market Access, as well as the removal of Australia’s MFN exemptions.”

Negotiations on Subsidies under GATS Article XV

ASDA notes that work on developing disciplines to avoid trade distortive effects of subsidies is ongoing. In the view of ASDA it is essential that any disciplines that are developed leave governments free to provide subsidies in the cultural sector in any manner governments see fit and to exclude access to such subsidies to non-nationals as and when they may see fit.

ASDA considers that the Australian government provides subsidy to the cultural sector, including to support indigenous film and television productions – directly, via government departments, statutory authorities and government owned entities – to fulfill its social and cultural objectives and that as such trade distortion arguments are not relevant. 

Government Procurement

Government procurement is currently outside the remit of the GATS in accordance with Article XIII. Australia is currently not a signatory to the WTO Agreement on Government Procurement. Government procurement is of concern to ASDA given the manner in which it is used for initiatives such as the production of training and information films and videos commissioned by various government departments at both state and federal level. The latter represents “bread and butter” income for Australian directors. In the event that government procurement becomes part of services negotiations under GATS in the future, ASDA expects, in line with the fact that Australia is not an AGP signatory, that Australia’s position will be to remain unbound.

7. US FTA

As mentioned earlier, ASDA notes that the USA continues to send the same message that it has done since the Uruguay Round of the GATS – that audiovisual services should be liberalised to the fullest extent possible. The USA has put forward this position regularly, and has pursued it vigorously via bi-lateral, regional and multilateral means over the past 10-15 years.

ASDA also notes the findings of the USTR’s recent regional reports on international trade barriers. While the 2000 and 2001 reports focusing on Australia make little mention of audiovisual services, the most recent 2002 report introduces a number of Australian regulatory measures, including the Australian Content Standard, as well as the regulations covering pay television, as matters for concern. ASDA sees this as a clear signal that such measures are clearly on the USTR’s radar, in regards to liberalisation.

However, ASDA is concerned that the US Trade representatives have recognised that they need to become smarter, strategically, in regard to trade and culture. They are aware that culture has become a ‘hot’ issue, and that they therefore need to approach the issue in slightly oblique ways, in order to ensure that as little heat is generated as possible leading into negotiations.

A perfect example of the way that the USTR now approach audiovisual issues was the way that they completely omitted audiovisual issues in the list of US objectives that they outlined to US Congress. The fact that audiovisual was not mentioned was significant, as the US understood that by leaving it off the table until the last minutes, that it would have less chance of becoming an issue. It was not until the USTR negotiators recently arrived in Canberra that they finally revealed that they saw everything as being on the table.  And that, yes, they would be arguing for the abolition of the Australian Content Standard.

There are other means that the US has been approaching audiovisual in trade discussions, and this has been via what they see as the backdoor to the new digital world: e-commerce. In his letter to Congress Zoellick did indicate that the US intends to ‘pursue disciplines to address discriminatory and other barriers to trade in Australia’s services market.’
 He stated that the US would seek to remove barriers to US investment in Australia, barriers to the temporary entry of US business persons and ensure that Australia erects no barriers to e-commerce.

As mentioned, ASDA is concerned that some of these areas, and e-commerce in particular, could be used as ‘stalking horses’ by US negotiators, in an attempt to liberalise culture by stealth. E-Commerce is a great example of a seemingly benign proposal that could hold all kinds of ramifications for other audiovisual services.

In terms of the Australian position, ASDA has been concerned – based on preliminary discussions with representatives from the Trade Department - that the Australian Government is trying to find ways of offering something in the audiovisual sector, and that they are currently considering options such as “standstill”, as a ‘give’ or ‘gives’  to the US. ASDA is concerned that such an approach will ultimately limit the ability of Government to determine appropriate cultural policy in the future. 

ASDA is also concerned that the USTR may in fact ask for more than standstill commitments, given that the US generally expects liberalisation of a higher standard in a bi-lateral agreement than it does from a multilateral agreement.

Finally, ASDA has recently sourced independent polling done by UMR, which shows that while about half of the survey would support a US FTA, 71% would oppose it if it meant that there were less Australian programs on the screen (TV came second to the phamaceuticals benefit scheme, and before manufacturing or agriculture).

Recent US bilateral agreements

ASDA notes that the USA has recently concluded negotiations regarding free trade agreements with Chile and Singapore, while also noting that the texts of these agreements are not yet available. Nonetheless, the USTR has indicated that audiovisual measures were included in both negotiations. 

ASDA also received the statement from Jack Valenti from the MPAA regarding the agreement with Chile:

The US Chile Free Trade agreement represents a landmark achievement on market access for the filmed entertainment industry. This Agreement demonstrates that a trade agreement can harmonize two important objectives -- trade liberalization and the promotion of cultural diversity. We applaud the US and Chilean negotiators for striking an appropriate balance that will benefit the cultural industries of both Chile and the United States. In stark contrast to some earlier trade agreements, this Agreement avoids the “cultural exceptions” approach, while demonstrating that a trade agreement has sufficient flexibility to take into account countries’ cultural promotion interests.

8. SPECIFIC RECOMMENDATIONS

Following on from these considerations, ASDA believes that it is important to highlight three central recommendations, that are in line with the recommendations made by the Australian Coalition for Cultural Diversity

1. The Government should make neither offers nor any commitments in respect of any aspect of GATS that might impact on the cultural industries in the current round or any future negotiating rounds. 

Australia’s position in the Doha round of GATS should be the same as it was during the Uruguay Round, ie to make no commitments in the audiovisual sector.

2. The WTO/GATS Task Force should be alert to any requests and commitments that could impact upon Australia’s cultural production sector in the future

The Government should be aware of the strategies adopted by those countries wanting to extract audiovisual concessions by indirect means. Of particular concern are sectors such as e-commerce, intellectual property and investment, which have been targeted by trade negotiators seeking audiovisual liberalisation by stealth. 

3. The Australian Government should participate in the International Network on Cultural Policy (INCP) and take an active role in the ongoing discussions about an international instrument for cultural diversity, to ensure that the views of Australia are taken into account in its development.

ASDA notes that there is international momentum gathering in regards to an instrument on cultural diversity. Many countries have recognised the value of a single instrument that would cover all free trade agreements, which would remove any fear of trade retaliation from countries such as the USA.

The discussions taking place under the auspices of the INCP are currently reaching a stage where there is a real prospect of action. The INCP has delivered its initial proposal to the UNESCO and there is a sense that this body may take the further running on its development and establishment. ASDA believes that it is important for the Australian Government – and its Arts Minister – to take part in the INCP, and hence be involved in the further deliberations as they unfold.

4. “Culture” must be excluded from the US FTA negotiations in the same manner as it was in the Australia/Singapore FTA

9. CONCLUSION
ASDA urges the Australian Government to continue to insist upon comprehensive rights for Australian Governments at all levels to sustain, develop and promote Australian culture and Australian cultural expression.  The Australian Government has been a great supporter of Australia’s cultural communities and has explicitly acknowledged that a rich and dynamic Australian cultural life can only be attained with direct and indirect Government assistance.  

Australian Screen Directors Association, April 2003 
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