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INTRODUCTION

The General Agreement on Trade in Services (GATS) is a far reaching and controversial trade agreement.

It was signed in January 1995, at the time the World Trade Organisation came into being. Amid all the hype and flurry of the setting up of the new world trade body, little attention was paid to one of its many agreements ---the GATS. Probably at that time the only people who had heard of it were a few trade bureaucrats and international lawyers. Certainly our discussions with members of Parliament (who were sitting in 1995) have led us to believe that the GATS escaped the notice of the majority of our elected representatives and  more worryingly, many of our federal and most of our state and local members still know very little about the GATS. This, in itself, is a comment on the adequacy of the consultation process on these important trade issues. 

The GATS was part of the ‘single undertaking’ underpinning the formation of the new trade body (the WTO). Countries who wished to become members of the WTO were required to sign up to all the WTO agreements, including GATS. The developing countries were reluctant, and it was in order to encourage them to sign up to the GATS that the ‘developing country friendly’ articles of the GATS were included (for example Article IV.I).

The developing countries could clearly see that the major beneficiaries of the GATS would be the developed world where service industries were well established and comprised a major part of their national economies.

The GATS agreement mandates that there should successive rounds of negotiations so that ‘progressively higher’ levels of liberalization can be achieved. The GATS is thus, by its own admission, a vehicle for the liberalization (deregulation and privatization) of service sectors around the world. The current round began in 2000. 

In the meantime, it was becoming clear to large sections of civil society that all was not well. The WTO’s stated purpose of ‘increasing the wealth and well-being of a majority of the world’s people’ was failing. The rich were getting richer and the poor were getting poorer, both within and between countries. Gross Domestic Product in sub-Saharan Africa grew by about 34% per person from 1960 to 1980, but, in the past two decades, it actually fell by about 15%. In Latin America and the Caribbean, where gross domestic product grew by 75% per person from 1960 to 1980, it grew by only 7% per person from 1980 to 2000. In low- and middle-income countries of East Asia and South Asia, per capita GDP growth was less than half of what it averaged during the previous 20 years. (Economics 101, University of Qld). Even such exalted bodies such as the World Bank and the IMF were forced to admit that the results of a decade of ‘reform’ were patchy.  

Regulations duly enacted in the public interest were being struck down by this new trade body with teeth. (The US Clean Air Act, the Shrimp Turtle case, the Australian salmon case.) Governments were suffering from ‘regulatory chill’—afraid to enact legislation which might fall foul of the WTO. (The EU ban on cosmetic testing on animals, a Dutch timber eco-labelling project). Governments seemed to be willing to cede more and more of their powers to the WTO, over whose decisions the citizens of the world had no control. 

 And all the while, the trans national and multi national corporations were becoming richer and more powerful. More than 70% of global trade in agricultural produce and services is dominated by 5 huge agribusinesses, some 70% of global accounting services is dominated by four accounting firms, and 90% of global water and wastewater services are controlled by 2 huge corporations.  50% of world trade is carried out by only 200 trans national companies and as these corporations merge to remain competitive, the worlds’ resources and wealth are being concentrated in fewer and fewer hands, the wages and working conditions of people across the world are being steadily eroded, and the environment is being damaged and exploited way beyond sustainable limits.

Communities felt disenfranchised. Their elected representatives were not listening. Both sides of politics in many countries embraced the neo-liberal agenda. There was no political choice.

 The angst was first expressed in Seattle at the WTO’s Ministerial. Since then, massive demonstrations across the world have accompanied all major international meetings. As Senior Bush Administration official said, on April 24, 2001: "You can't have a trade summit these days without tear gas; it would be like having a cheeseburger without cheese." 

Grass roots demonstrations occur almost daily across the world: in India, Africa and the Philippines protesting the privatization of water services; in countries across Asia and the developing world protesting the growth of industrial farming and the spread of GM crops which are depriving peasant farmers of their livelihoods; in Korea protesting the privatization of electricity supplies; in Hawaii at the meeting of the Asian Development Bank; in Davos at the meeting of the World Economic Forum; 2 million people in Genoa at the meeting of the G8. The list goes on. These are ordinary people driven to make extraordinary statements in the streets about trade and governance regimes with which they strongly disagree. 

The GATS was a product of sustained lobbying by US companies operating in the financial services sector. 'Without the enormous pressure generated by the American financial services sector, particularly companies like American Express and Citicorp, there would have been no services agreement and therefore perhaps no Uruguay Round and no WTO.' David Hartridge, Director, WTO Services Division. ( Quoted at http://www.corporatewatch.org.uk/newsletter/issue1/nl1gats.html)

The GATS is not for people, it is for business. ‘The GATS is not something that exists between governments. It is first and foremost an instrument for the benefit of business.’ (“Opening World Markets for Services: Towards GATS 2000”, website: http://gats-info.eu.int/gats-info/g2000.pl?NEWS=aaa )

The GATS intrudes into domestic policy making. ‘The GATS extends into areas never before recognized as trade policy. (Former WTO Director Renato Ruggiero, June 2, 1998) The WTO confirms that ‘The GATS will from the beginning necessarily influence national domestic laws and regulations.’(WTO Secretariat, 1999. An Introduction to the GATS1.1)

The GATS makes privatizations irreversible. The WTO Secretariat admits that country commitments 

undertaken in GATS “have the effect of protecting liberalization policies, regardless of their underlying rationale,

 from slippages and reversals”. (WTO Secretariat, “Recent Developments in Services Trade”, 9 February 1999, 

S/C/W/94, website: http://docsonline.wto.org ) The former WTO Services Division Director, David Hartridge, said 

that GATS “can and will speed up the process of liberalisation and reform, and make it irreversible”. (Hartridge, D.,

 “Opening Markets for Banking Worldwide: The WTO General Agreement on Trade in Services”, speech to 

international banking seminar, 8 January 1997, London, UK)

 India’s former ambassador to GATT, Bhagirath Lal Das, stresses that liberalisation under GATS is different from a 

country undertaking liberalisation on its own without making a binding commitment to the WTO: “The developing

 countries have lost the flexibility of modifying their policy in the light of future experience . . . even if it is assumed 

that they benefit by importing services.” (Lal Das, B., “Negotiations in Agriculture and Services in the WTO: 

Suggestions for Modalities/Guidelines”, paper presented at “Current Developments in the WTO: Perspective of 

Developing Countries”, Third World Network seminar, Geneva, 14-15 September 2000. )


On 30 January, 2003, UNDP launched the book 'Making Global Trade Work For People', the culmination of an independent review of the multilateral trading regime. The comprehensive 341-page study, while supporting the belief that trade can improve the lives of people, calls into question the automatic link between trade liberalisation and human development that is often espoused by those promoting the current international trading system. Commenting on the reports most important message, Kamal Malhotra, lead author and UNDP Senior Advisor on Inclusive Globalisation, said "the current trade regime needs to shift its focus from promoting liberalisation and market access to providing developing countries with policy space". The book recommends four basic principles to be accepted and operationalized: i) trade is a means to an end – not an end in itself; ii) trade rules should allow for diversity in national institutions and standards; iii) countries should have the right to protect their institutions and development priorities; and iv) no country has the right to impose its institutional preferences on others.


UNDP PRESS RELEASE, 5 February 2003.
For a digital copy of the report, visit:
http://www.undp.org/mainundp/propoor/docs/trade-jan2003.pdf.

These basic principles are as relevant to the developed world as to developing world.



A new study by the International Monetary Fund (IMF), entitled "Effects of Financial Globalisation on Developing Countries: Some Empirical  Evidence," was released on 17 March, 2003. The report explores the relationship between the liberalisation of financial markets in developing countries and the results that liberalisation has had on the economic development of these countries. The authors note that, during the past two decades, the amount of capital flows from developed to developing countries has increased dramatically. Economic theory would suggest that factors such as increased specialisation, lower cost of 
capital, and the development of the financial sectors of poor countries would make financial integration beneficial for developing countries. However, contrary to theory, the report finds that very few developing countries have shown significant growth from investment. The report reveals that liberalisation will not necessarily increase output, and can in fact harm poor countries, as it makes them more susceptible to fluctuations in the global financial market, which in most cases they are not equipped to handle. Although recent research has found no direct connection between a country's degree of financial openness and 
the volatility of its output, a link has been established between higher levels of development within a country's financial sector and lower volatility.
A copy of this report can be seen at
http://www.imf.org/external/np/res/docs/2003/031703.pdf.

ASSESSMENT 

i) Council for Trade in Services Assessment 

Article XIX paragraph 3 of the Agreement states that "The Council for Trade in Services (CTS) shall carry out an assessment of trade in services in overall terms and on a sectoral basis with reference to the objectives of the agreement, including those set out in paragraph 1 of Article IV.  (Article IV paragraph 1 deals with capacity building in the developing countries.) 

This assessment, which would be of benefit both to developed and developing countries, has never been carried out. 

According to commentators, there is almost no GATS meeting, be it WTO official or unofficial, of developing countries negotiators, or civil society, that has not ended without a call for the assessment of trade in services. To officialise this call, a group of 10 developing countries (Cuba, Dominican Republic, Haiti, India, Kenya, Pakistan, Peru, Uganda, Venezuela and Zimbabwe) submitted a statement, a few weeks before the Doha conference, WTO document: S/CSS/W114, emphasising the imperative of a proper assessment of the trade in services. The 10 countries make reference to the negotiating guidelines which explicitly say that, "the CTS should carry out an assessment of trade in services in overall terms and on a sectoral basis with reference to the objectives of the GATS and of Article IV in particular." The assessment of trade in services is stipulated in the GATS itself, it is not something that developing countries have to beg for. In spite of all this effort to try to be heard, the so-called 'member-driven' organisation has chosen to ignore the call. A second submission on assessment on trade in services was also submitted to the CTS by the following countries on 6 December 2001: Cuba, Senegal, Tanzania, Uganda, Zimbabwe, Zambia; S/CSS/W/132. 

 Little information exists on the impact of GATS so far in facilitating trade in services, or on the economic effects countries have

 experienced from services liberalisation, let alone their social and environmental effects. There is little baseline data upon which 

to make comparisons. The WTO Secretariat recognises this lack of data upon which to base an assessment of trade in services,

 while the UK government says it has yet to work out how such statistics can even be collected. “There is not a single empirical 

study analysing on a comprehensive basis across countries, sectors and modes – the effects on services trade attributable to 

scheduled commitments”. (WTO Secretariat, “Recent Developments in Services Trade”, 9 February 1999, S/C/W/94)

Such statistics were also missing from the Uruguay Round. (Raghavan, C., Recolonisation: GATT, the Uruguay

 Round and the Third World, Zed Books, London, 1990.)

Despite the lack of the required assessment, in November 2001, the Doha Ministerial meeting adopted paragraph 15, which set out unrealistic dates for the submission of initial requests and offer proposals by WTO members of the Council for Trade in Services. These were pinned to 30 June 2002 for requests, and 31 March 2003 for offers, with the negotiations to be completed by January 1st, 2005.

These deadlines are unrealistic given the weak participation of developing countries in the negotiations on the GATS. They are also unrealistic, if one assumes that member governments in both developed and developing countries will consult widely with their populace before decisions are made with respect to both requests and offers, and if one also assumes that National Interest Analyses will be conducted prior to offers being made. It is also unrealistic, given the fact that the GATS working parties have not completed their work, which means that the rules are not finalized.


While the developing countries’ participation in shaping development-friendly guidelines for the negotiations was remarkable, (see Article IV paragraph 1, for example), their participation in terms of the number of proposals submitted to the CTS has been very low. This poor participation is due to a number of factors. These include, among others, the inability of most developing countries to identify sectors of interest to them, that is, sectors where they could compete on equal basis with developed countries, and then the unavailability of a cost-benefit analysis on the sectors that they have already liberalised. The crux of the matter is the lack of capacity and resources to conduct analyses of the domestic situation that would allow them to identify their interests and evaluate the results of previous liberalization. Indeed a large part of trade budgets in developing countries is spent translating the myriad documents emanating from the WTO.

In the absence of any assessment of the benefits or otherwise of increasing trade in services, and despite the fact that the negotiations on the rules and disciplines of GATS are not finalized, both developed and developing countries are being asked to push full steam ahead, on a very tight deadline, to increase the numbers of sectors committed to GATS. 

11) Joint Standing Committee on Treaties Inquiry into Australia's relationship with the WTO 

In July 2000, the Joint Standing Committee on Treaties was charged with conducting an inquiry into Australia's relationship with the WTO. Submissions were called for, and the Committee's report was tabled on 24th September, 2001. During the inquiry, 316 submissions were received from individuals, 87 from industry groups and NGO's and 16 from government entities and individuals. The Committee held public hearings in all capital cities. The Joint Standing Committee on treaties recommended that 

a) the government should commission multi-disciplinary research to evaluate the socio-economic impact of trade liberalization in Australia since the WTO Uruguay Round.

b) in evaluating whether Australia should enter into any future WTO agreements, the Government should assess the likely socio-economic impacts on industry sectors and surrounding communities and whether structural adjustment measures are available and appropriate to alleviate any adverse socio-economic impacts of such actions.

c) the establishment of a specific Joint Standing Committee to deal with trade agreements and their socio-economic impacts.

These recommendations  have not been carried out. 

The JSCOT report is available at http://aph.gov.au/house/committee/jsct/wto/index.htm 

   SCOPE AND COVERAGE

Both the critics and the proponents of the GATS agree that the coverage of the GATS is very broad. Unlike the GATT, which dealt largely with border measures affecting the international trade in goods, the scope of the GATS is truly enormous. This extraordinary breadth is due to a number of factors.

1) The Diversity of Services 

In a complex society, the breadth and scope of services is difficult to comprehend. ‘Services’ covers everything from hairdressing to heart surgery, from pet care to pesticide spraying, from postal to banking, from transport to tourism, from health and education to water and so on.  The Trade Policy Committee of the Organisation for Economic Cooperation and Development says ‘services encompass a vast and disparate array of economic activity, and imply a similarly wide scope of issues, institutions and interests.’ (Open Services Markets Matter, OECD, September 2001)

Surprisingly, the GATS agreement does not define ‘services’. Broadly defined a service is a product of human activity aimed to satisfy a human need or desire, and which does not constitute a tangible commodity. (Oxford English Dictionary, 1999) In other words, you can’t drop a service on your foot.

 However it is difficult to draw a clear line between the production of goods and services. Services can be embodied in tangible products, for example, advertising in a magazine (which you can drop on your foot.) 

Just as services and goods are often closely associated, and perhaps dependent on each other, so too do the WTO rules covering goods and services overlap. The WTO dispute panel which ruled against Canadian cultural policies designed to support indigenous magazines observed “Overlaps between the subject matter of disciplines in the GATT 1994 and the GATS are inevitable, and will further increase with the progress of technology and the globalisation of economic activities. (WTO, Canada: Certain Measures concerning Periodicals,’ Panel Report, 14th March 1997, para 5.18.)

Just because services are intangible, does not mean they are without impact on the environment. For example producing primary products such as wood, minerals or agricultural products involves many environmentally sensitive services—drilling, pesticide spraying, road building and transportation, to name a few. The same holds true for manufacturing where wastes must be disposed of and transport provided. Even sectors such as tourism and retailing must be managed carefully to minimize their environmental impact.

2) The Classification of Services

The Council for Trade in Services (CTS) has identified 160 service sectors and the number of classifications is increasing. The classification system used is a modified United Nations Central Product Classification system. For example the European Union recently submitted a paper to the CTS proposing that the classification of ‘Environmental Services’ be extended to include ‘water, air and solid and hazardous waste.’ The Department of Foreign Affairs and Trade submitted a paper supporting that proposal. Civil society was outraged to learn that these bodies proposed that water should be commodified, traded, sold for profit and be subjected to international trade agreements.  The stance of members of civil society has been vindicated by a recent United Nations comment declaring that access to water was a human right.

‘Recently, the Committee on Economic, Social and Cultural Rights confirmed that 'the human right to water entitles
everyone to sufficient, safe, acceptable, physically accessible and affordable water for personal and domestic use. Beyond personal and domestic needs, water is necessary for realizing many other human rights, such as the rights to adequate food, health and housing. Safe water is especially necessary to reduce the risk of water-related disease. It should be noted that the principle of non-discrimination applies to the right to water which means that special attention and measures should be ensured to benefit the vulnerable and disadvantaged.’ (Statement by Sergio Vieira De Mello, United Nations High Commissioner for Human Rights, at the Third World Water Forum (Kyoto, 16-23 March 2003)

The classification of services is based on the UN Central Product Classification. 

However there have been moves by the Quad (US, EU, Japan and Canada) to re-classify services to get around some

 countries’ reluctance to open them up to foreign competition.

‘Negotiators aim to reclassify services by:


- narrowing the description of service sub-sectors in which governments have made the least number of commitments (such as health, education and social services) and broadening that of those in which members have made the greatest number;


- disaggregating services to make it easier for countries to demand or to offer access to a particular sub-sector; 


- clustering related services together so that a country’s specific commitment applies to the whole group rather than just one sector; 


- reclassifying new services so that they are encompassed by existing commitments.’ 

(“The WTO General Agreement on Trade in Services: Separating WTO FACT from FICTION”, Council of Canadians, website: www.canadians.org.  Sinclair, S., GATS: How the World Trade Organization’s New “Services” Negotiations Threaten Democracy, Canadian Centre for Policy Alternatives, Ottawa, September 2000, pp.67-71, 68, website: http://www.policyalternatives.ca )

Even without these proposed changes, the classification can be misleading. For example, ‘dental services’ are classified under

 ‘Business and Professional Services.’ Health Insurance is classified under ‘Financial Services: Insurance and Insurance Related 

Services.’ Thus DFAT can make the claim that Australia has made very few commitments in the area of health, which, if 

accepted at face value, is very misleading.

3) The Architecture of the Agreement

The GATS has both ‘top down’ (negative listing, ‘list-it-or-lose-it’) features and ‘bottom up’  (positive listing) features. In a ‘top down’ agreement everything is included unless it is specifically excluded. In a ‘bottom up’ agreement, only those sectors which a government chooses to list are included. The GATS is therefore a ‘hybrid’ agreement.

                    i) The top down features of the GATS are 

a) The agreement applies to all measures by members affecting trade in services. Article1.1

 Such measures, or government actions, can take any form including laws, regulations, administrative decisions or even unwritten practices at all levels of government. The WTO and appellate bodies have clearly established that ‘no measures are a priori excluded from the scope and application of the GATS.’  (See ‘Canada: Certain Measures affecting the Automotive Industry,’ WTO Appellate body, 31 May, 2000, para 149.) 

Whilst the GATS is negotiated by national governments, it applies to all levels of government, local, state and federal. It also applies to ‘non-government bodies in the exercise of powers delegated by any level of government.’ (Article 1.1.a.ii) This would include, for example, standards setting bodies, professional bodies, licensing authorities, Aboriginal organisations, and boards of hospitals or universities where they are exercising power conferred by government. In the EC bananas case, the appellate body said  ‘we note the ordinary meaning of ‘affecting’ in Article 1.1 of GATS does not convey any notion of limiting the scope of the GATS to certain types of measures or a certain regulatory domain. On the contrary, Article 1.1 refers to measures in terms of their effect, which means that they could be of any type or relate to any domain of regulation.’ It says also ‘the scope of the GATS encompasses any measure of a member to the extent that it affects the supply of a service regardless of whether the measure directly governs the supply of a service or whether it regulates other measures but nevertheless affects trade in services.’ (European Community: Bananas,’ Panel Report 22 May, 1997, WT/DS27/R/USA). 

 This ruling gives the GATS truly enormous coverage. In other words, no government action, whatever its purpose —to protect the environment, to safeguard consumers, to ensure universal service, to preserve or promote aboriginal and Australian culture-- is, in principle, beyond GATS scrutiny and potential challenge if it ‘affects’ trade in services in any way. 

Because of this extraordinarily broad coverage, it is essential that the GATS be debated and scrutinised by all levels of government, members of the public and non-government organisations.

As a former Director General of the WTO observed “The GATS extends into areas never before recognized as trade policy.” (Former WTO Director General Renato Ruggiero, June 2, 1998.)

The WTO has stated of the GATS ‘that because such a large share of trade in services takes place within national economies, its requirements will from the beginning necessarily influence national laws and regulations.’ (WTO Secretariat, 1999 An Introduction to the GATS.)

b) The agreement covers all ways of supplying services internationally.

The trade in services is very different to the trade in goods. Services can be supplied in many ways, and the CTS has identified four ‘modes’ for the supply of services.

Mode 1.  Cross border supply (for example, a consultant advising a client in another country via phone or internet)  

 Mode 2  Consumption Abroad (for example, tourism, or patients seeking medical treatment in another country) 

Mode 3   Commercial Presence (for example a foreign bank, clinic or business setting up in another country) This Mode

                 includes all forms of foreign direct investment. The investment provisions of the GATS are 

                 extensive, and somewhat reminiscent of the failed Multilateral Agreement on Investment (MAI). The fact 

                 that the agreement covers investment greatly expands its coverage compared to the GATT. As the WTO

                 Secretariat observed ‘This (ie Mode 3) is probably the most important mode of supply of services, at least 

                 in terms of future development, and also raises the most difficult issues for host governments.’ (‘An 

                 Introduction to the GATS.’ WTO Trade in Services Division, October 1999, p3.)  The WTO 

                 Secretariat further observed, ‘rules governing commercial presence are very different from the

                  tariffs and other border measures that affect trade in goods. GATT has only gradually become involved   

                 in some sensitive domestic policy areas such as subsidies and technical standards. Right from the

                 beginning, however, the GATS has been forced to grapple with internal policy issues such as rights of 

                 establishment that are inherent in the commercial presence of  foreign interests.’ (‘An Introduction to the 

                GATS,’ WTO Trade in Services Division, October 1999, p3.)

                The immensely powerful US Coalition of Service Industries (CSI) says that  US negotiators must:

                “propose broad commitments to liberalization in areas such as the right to establish a business presence in foreign

                 markets (commercial presence), the right to own all or a majority share of that business, and the right to be treated as a

                 local business (national treatment).” 
Vastine, R., statement before the Senate Finance Committee Subcommittee on  

                 International Trade, 21 October 1999, website: www.uscsi.org. 

 Mode 4   Movement of Natural Persons (for example nurses working overseas). This is the Mode under which countries have

               made least commitments, and it is also the Mode in which developing countries have greatest interest. A significant 

               portion of GDP in developing countries is made up of remittances sent home from their nationals working abroad.

               Developing countries have made it clear that they want vastly increased commitments from the developed world under 

               this mode.

c) Transparency (Article III)

This article requires governments to promptly publish or otherwise make available  “all relevant measures of general application which pertain to or affect the operation of this agreement” and to publish all relevant information relating to international agreements to which the member is signatory.

It also states that members may notify to the CTS any measure taken by another member which affects the operation of the agreement.

 On the face of it, this would seem to be perfectly reasonable. However, “Minutes of GATS negotiating meetings indicate that transparency requirements are being stretched to the point that they would be as difficult to meet as a necessity test. Under some proposals, governments would be required: 

· to allow foreign interests the right of prior comment on regulations and to have their comments given due consideration 

· to state clearly the underlying objectives for their regulations, and then 

· to justify why regulation was the best way to proceed.

This goes far beyond the traditional understanding of transparency as just making sure regulations and procedures are made public. It would significantly add to the administrative burden on governments, but also impinge on their regulatory authority as well. It would create rights of prior consultation normally reserved for citizens. The increased transparency obligations being talked about at the GATS negotiations go far beyond what Canadian local governments currently do.”  (The Good and the Bad News for Local Governments by Ellen Gould  www.canadians.org )

The very fact that these issues are being raised is cause for concern, in that countries are presently involved in extending their GATS commitments before these matters have been rrsolved.

d)   Most Favoured Nation Treatment (MFN)  Article II

This article requires members ‘to accord immediately and unconditionally to services and services suppliers of any other members treatment no less favourable than the treatment it accords to like services and service suppliers of any other country.’ (paragraph 1)  In other words, favour one, favour all.

‘A member may maintain a measure inconsistent with Article I, provided that such a measure is listed in, and meets the conditions of, the annex on Article II exemptions’ (paragraph 2). In 1994, when the GATS was signed, member countries had a once only opportunity to list MFN exemptions. ‘In principle such exceptions should not exceed 10 years. In any event they shall be subject to negotiation in subsequent trade liberalizing rounds.’ (Annex on Article II exemptions) As we shall see later, it was extremely difficult for countries to judge which measures should have been listed as MFN exemptions, given that scope of application of this rule was, at the time, an unknown.

Any binding and universally applicable treaty provision, such as these provisions which occur in the GATS, deserves considerable scrutiny. Whilst the MFN provision is a long established principle in the GATT, transposing it to services, including investment (under Mode 3---Commercial Presence), is problematic.

 Article II has been forcefully interpreted in two GATS related disputes to date.

    i) the US/EU bananas case.

July 1, 1993 : The EU adopts a new bananas import regime that favours bananas from domestic producers and from former European colonies in Africa, the Caribbean and the Pacific.
1994 : A General Agreement on Tariffs and Trade (GATT) panel rules that the new regime violates GATT obligations, but the EU negotiates a GATT waiver and blocks adoption of the ruling by the full GATT.
1996 : The United States along with Ecuador, Guatemala, Honduras and Mexico, challenge the new regime under the WTO dispute-settlement mechanism.
May 22, 1997: A WTO panel rules that the EU bananas import regime violates WTO obligations under the General Agreement on Trade in Services (GATS) and the Agreement on Import Licensing Procedures. The US challenge argued that the EU’s preferential banana import arrangement with Caribbean countries discriminated against US “service providers” involved in banana distribution.

 The EU had forgotten to list its bananas import regime as an exception to the MFN clause, and was taken completely by surprise by the judgement.

ii)The Canadian government was similarly taken by surprise when a WTO dispute panel ruled that Canada’s Auto Pact violated the GATS MFN obligations. It had also forgotten to list an exception. This decision was later overturned on appeal, not because MFN did not apply, but because the reasoning of the panel was flawed. The Appellate body commented ‘Given the complexity of the subject matter, as well as the newness of the obligations under the GATS, we believe that claims made under the GATS deserve close attention and serious analysis.’ (Canada—Certain Measures Affecting the Auto Industry,’ report of the Appellate Body, 31 May 2000, WT/DS139/AB/R,WT/DS142/AB/R. SECTION IX.B)

It is very surprising to us that DFAT continues to maintain that there have been no challenges under the GATS, when in fact there have been two, with another pending.

It is interesting to consider the situation of Australia’s quarantine measures in this light. Quarantine is clearly a government measure affecting trade in services, in that it affects the distribution, marketing and transport services pertaining to agricultural goods. It should also be noted that Australia has made some market access and national treatment commitments in some maritime services and freight services, advertising and wholesaling services.  If quarantine services are not excluded from the GATS under the Government Authority exclusion (see discussion later), then it is subject to the MFN rule. If therefore Australia allows the entry of table grapes from California, or pineapples from the Philippines, it is probably fair to assume that sooner or later, these exclusive arrangements with the Philippines and California will be challenged under the GATS MFN rule, by virtue of the fact that they discriminate against transport and distribution service suppliers from those countries. This may well lead to a situation where Australia is obliged to open its market for table grapes and pineapples to all comers. 

This matter needs to be urgently clarified. There are a very great number of countries who would like nothing better than to undermine our quarantine laws. 

More than 70 WTO members, mainly Northern countries familiar with the system, have listed many exemptions to 

the Most-Favoured Nation clause. 

     2) The ‘bottom up’ features of the GATS 

               i)  National Treatment (Article XVII)

‘Each member shall accord to services and services suppliers of any other member, in all respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers.’ Para 1

‘Formally identical or formally different treatment shall be considered to be less favourable if it modifies the condition of competition in favour of services or service suppliers of the member compared to like services or service suppliers of any other member.’ Para 3

    National Treatment applies only to those sectors or sub-sectors where governments have made express commitments. These specific commitments, together with any limitations, are listed in each country’s schedule of commitments.

“The GATS standard for “national treatment” extends well beyond conventional notions of non-discrimination between domestic and foreign companies. It applies to any measure from any level of government – national, provincial, state, regional, municipal or local – that alters the conditions of competition in any way that might disadvantage a foreign service or service supplier, now or in the future. The WTO’s Council for Trade in Services (the permanent body responsible for GATS) has discussed restrictions on large-scale retail outlets, shop opening hours, zoning and planning laws, controls on land use, building regulations, building permits, registration of contractors and professionals, regulation of professional fees, environmental regulations, worker health and safety regulations, local content and employment policies, urban planning rules and environmental protection policies. Even legislation to ensure that a country benefits from foreign investment – minimum number of local jobs or content, for instance – could be considered trade restrictive. No government measure or practice, whatever its aim, is beyond GATS scrutiny if it might affect trade in services.” (Cornerhouse briefing paper No 23   www.cornerhouse.org.uk) 

The National Treatment test for non-discrimination is very tough. Measures which appear to be impartial can still be found inconsistent if they ‘modify the conditions of competition in favour of domestic services or service suppliers.’(Article XVII.3)  Moreover, a measure that treats a foreign service supplied within a member country without discrimination can still be GATS inconsistent if it disadvantages a service supplier supplying the same service from outside the country through a different mode of supply. Or if some future supplier may be disadvantaged (See Canadian Auto Pact decision below). For example, a domestic measure which required the recycling of packaging could be said to discriminate against the supplier of a mail order service from outside the country because it was easier for a supplier operating inside the country to comply. ‘Panels have interpreted these obligations so strictly that a measure need only be capable of adversely affecting a foreign service supplier’ to be ruled GATS inconsistent.’ (‘Facing the Facts, Scott Sinclair and Jim Grieshaber-Otto, Canadian Centre for Policy Alternatives www.policyalternatives.ca)

 Consider for example the Canadian ‘Auto Pact’ decision under the GATS. Canada and the US have had an agreement since 1965 whereby certain US car manufacturers were able to import into Canada, duty free, cars from anywhere in the world, provided that a specified number of cars and parts were manufactured in Canada and subject to certain Value Adding requirements. This was a very successful policy which provided some 50 000 long term jobs in Canada. However the Pact was challenged and the complainants (Japan and the EU) argued that ‘the National Treatment obligation in Article XVII of the GATS…protects competitive opportunities, not actual trade flows.’ The panel agreed. (“Canada: Certain Measures affecting the Automotive Industry”, Report of the Panel, 11 February, 2000) It found that even though there was little or no existing cross border supply, and though it might be impractical to supply certain services on a cross border basis from Europe and Japan to the Canadian auto industry, that ‘any eventual inherent disadvantages due to the foreign character of services supplied through Modes 1 and 2 do not exempt Canada from its National treatment obligations with respect to the Canadian value

added  requirements.’ (Canadian Autos para 10.301) The panel also noted that even if the Canadian value added requirements were currently met, as the Canadian government argued, on the basis of GATS-consistent labour costs alone, there could still be a hypothetical, discriminatory effect in future.  (Canadian Autos para 10/303.) In other words, even if a measure has no actual effect on trade in services, it can be ruled inconsistent if, in the panel’s view, it is capable of doing so. 

These strict tests give dispute panels great latitude to find measures GATS illegal even when they are, on the face of it, non discriminatory. It would seem that the National Treatment obligation has provided a wonderful opportunity for multi national companies, aggressive trade lawyers or other WTO members to frustrate a wide variety of government measures designed to serve the public interest.

The following is a list of GATS inconsistent measures listed in the Canadian and US GATS schedules:

· Adjustment programmes that target assistance to companies set up by dislocated timber workers

· Assistance targeted to economic development corporations controlled by directors chosen from and answerable to the local community

· Programmes that favour or are controlled by indigenous people

· Restrictions on non-resident ownership of farm land

· Technology transfer requirements

· Requirements that skilled foreign employees provided training to locals

· Requirements that publicly funded research and development produce benefits in the local or national economy.

Where GATS commitments are made, all such measures must be scheduled as limitations in order to be protected from GATS challenge. New measures of this type can no longer be adopted in sectors already listed.

Australia has not, to the best of our knowledge, listed any GATS inconsistent measures. 

Many government regulations and programmes alter the conditions of competition, often as an unintended consequence of other policy goals. The list of these measures is very likely extensive. 

‘The GATS is best thought of as governance agreement, rather than a trade agreement.’ (Facing the Facts, Scott Sinclair and Jim Grieshaber- Otto, p 52  www.policyalternatives.org)

The former WTO Director-General, Renato Ruggiero, warned that “neither governments nor industries have yet appreciated the

 full scope of these guarantees or the full value of existing commitments”. (Ruggiero, R., “Towards GATS 2000–A European

Strategy”, address to the Conference on Trade in Services, organised by the European Commission, 2 June 1998, Brussels ) 

ii)   Market Access Article XVI

This is the second GATS obligation which applies only to those sectors which governments have listed in their schedules.

The Market Access provisions of the GATS preclude certain types of policies, whether they are discriminatory or not. GATS Article XVI forbids the following types of mostly non-discriminatory measures. In sectors where commitments have been undertaken, members may not ‘maintain or adopt’ measures which place limits on 

· The number of service suppliers, whether in the form of monopolies, exclusive services suppliers, economic needs tests, or numerical quotas

· The value of the service transactions

· The number of service operations

· The number of natural persons who may be employed in a sector

· The participation of foreign capital

· In addition, members may not maintain measures which restrict or require certain types of joint venture or legal entity.

These measures may not be maintained or adopted either on the basis of a regional area or on the basis of the entire territory. 

Limits as listed above are prohibited whether expressed in ‘numerical quotas or the requirements of an economic needs test.’

Article XVI is described by the OECD (Open Services Markets Matter, OECD, September 2001) as one of the ‘two key liberalizing principles of the GATS.’

The WTO Secreatriat says ‘ Measures restricting market access and national treatment are prohibited, unless scheduled, in sectors where specific commitments have been undertaken.’ (Note by the Secretariat S/C/W/961  March,1999, para 14 : ‘Article IV.4 of the GATS: Disciplines on Domestic Regulation Applicable to All Services.’)

A government can maintain inconsistent measures only if it inscribes them in its country schedule when it makes its commitments. (Article XX)

There are big policy implications in all these provisions.

There is no mention in Article XVI of conservation needs or of protecting exhaustible natural resources. Does this mean that governments who restrict the number of fishing licenses, or who place limits on the number of hotels in ecologically sensitive areas, or who limit the number of whale watching boats in a given area, or who restrict beachfront development or who limit sandmining are violating the GATS and are potentially subject to challenge?  As Scott Sinclair says ‘there is nothing in the plain language of Article XVI to suggest that numerical limits justified by physical or natural limits, such as resource conservation or environmental carrying capacity, would be treated any differently to other numerical limits---limits that are clearly prohibited.’ (Facing the Facts www.policyalternatives.org.ca)

The WTO, in its publication ‘GATS: Fact and Fiction’ says  ‘even…..where no limitation has been scheduled, it is absurd to suggest that a government or local authority would have to set aside planning rules because a foreign company wanted to open a hotel, set up a  golf course or expand a waste dump. These are questions of domestic regulation, not market access, and foreign suppliers operating on the basis of a market access commitment are subject to exactly the same domestic regulations as national suppliers: they have no right to exemption from planning or zoning rules or any other kind of rules. ‘ (Fact and Fiction, WTO Services Secretariat, 2001)

This indicates that if planning limitations were to become a GATS issue, it would be under Article VI Domestic Regulation (which is required to be ‘not more burdensome than necessary, and ‘least trade restrictive).However, skepticism would seem to be a reasonable response to the WTO’s claim in Fact and Fiction, because the text of the agreement clearly states that there shall be no limitations on the number of service suppliers or the number of service operations, unless those limitations have been listed in the schedule of specific commitments. One may safely assume that the international trade lawyers who drafted the text of the agreement knew exactly what they were doing.

There are a number of cases which have arisen under the North American Free Trade Agreement, which illustrate the pitfalls to government and the public interest of agreements such as the GATS and the NAFTA, both of which are framed in absolute terms.

· The US Metalclad Corporation was awarded US $16.7 million (later reduced to $15.6 million), because it was refused permission by a Mexican local municipality to build a 650,000-ton/annum hazardous waste facility on land already so contaminated by toxic wastes that local groundwater was compromised (Shrybman, S. (2002) Thirst For Control, Council of Canadians, Toronto p 57) 

· Ethyl Corporation, a US chemical company which produces a fuel additive called MMT containing manganese, a known human neurotoxin, successfully sued the Canadian government when it tried to ban the MMT. In April 1997 the Canadian Parliament imposed a ban on the import and inter-provincial use of MMT, on grounds of public health as well as to reduce air pollution and greenhouse gas emissions. Ethyl Corporation successfully sued the Canadian Government, which was forced to settle the suit by reversing its ban on MMT and paying $13 million in legal fees and damages to Ethyl Corporation (Public Citizen (2001) NAFTA Chapter 11 Investor-to-State Cases: Bankrupting Democracy: Lessons for Fast Track and the Free Trade Area of the Americas, Public Citizen, Washington pp 8-9).

· The U.S.-based Sun Belt Water Inc. is suing Canada for US$ 10.5 billion because the Canadian province of British Columbia interfered with its plans to export water to California. Even though Sun Belt has never actually exported water from Canada, it claims that the ban reduced its future profits. This case reinforces the concerns of many Canadians that NAFTA rules treat an essential service like water as a traded commodity (Shrybman 2002 p 57). 

· The US company United Parcel Service (UPS), the world’s largest express carrier and package delivery company is suing the publicly owned company Canada Post. UPS argued that Canada Post's monopoly on standard letter delivery was in violation of NAFTA’s provisions on competition policy, monopolies and state-run enterprises. UPS is arguing, among other things, that Canada Post abuses its special monopoly status by utilising its infrastructure to cross-subsidise its parcel and courier services. The availability of affordable postal services is a public policy issue in Canada. (Public Citizen 2001 p 32) 

. 

Under the NAFTA, foreign investors have employed the investment chapter to argue that non-discriminatory planning measures, permits and product bans are NAFTA illegal.  NAFTA’s chapter 11 is couched in similar language to Article XVI of the GATS in that its provisions are set out in absolute terms, rather than general terms.

Article XVI prohibits limitations on measures which restrict or require certain types of legal or joint entities. There are far reaching policy implications for development, especially for developing countries, in this requirement. By signing up for market access to any service sectors, developing countries will be severely limiting their opportunities to guide development to suit their national interests.

Countries could use GATS to “frustrate government policies, practices and programs that allegedly adversely affect foreign commercial interests in services”. (Sinclair, S., GATS: How the World Trade Organization’s New “Services” Negotiations Threaten Democracy, Canadian Centre for Policy Alternatives, Ottawa, September 2000, pp.1,6,40,  website: http://www.policyalternatives.ca )

David Hartridge, WTO’s former director of services, described GATS as “the first multilateral agreement to provide legally enforceable rights to trade in all services” and “the world’s first multilateral agreement on investment, since it covers . . . every possible means of supplying a service, including the right to set up a commercial presence in the export market.” (Hartridge, D., “Opening World Markets for Services: A Guide to the GATS: Which Sectors Are Covered by GATS?” website: http://gats-into.eu.int/gats-info/guide.pl?MENU )

 According to the EU, GATS “aims to end arbitrary regulatory intervention, and assure predictability of laws, to generate growth in trade and investment”. (“Opening World Markets for Services: A Guide to the GATS: The General Agreement on Trade in Services”, website: http://gats-into.eu.int/gats-info/guide.pl?MENU=bbb)

Unsurprisingly, critics call GATS “the MAI in disguise”. According to them, rules and disciplines with effects similar to those of the abandoned Multilateral Agreement on Investment are being incorporated into the WTO through the back door. 

Researcher Scott Sinclair says that GATS “is designed to facilitate international business by constraining democratic governance”.( Sinclair, S., GATS: How the World Trade Organization’s New “Services” Negotiations Threaten Democracy, Canadian Centre for Policy Alternatives, Ottawa, September 2000, pp.1,6,40,  website: http://www.policyalternatives.ca )

 Indeed, the WTO expressly states that the Agreement will help its members overcome “domestic resistance to

 change” and that it will facilitate “more ambitious reforms . . . than would be attainable on a national basis alone”.

(WTO, “The GATS: Objectives, Coverage and Disciplines”, website: www.wto.org/english/tratop_e/serv_e/gatsqa_e.htm )

EXCEPTIONS

 1) THE GOVERNMENT AUTHORITY EXCLUSION

Article 1.3 (b) and (c)

  (b) ‘services’ includes any service in any sector, except services supplied in the exercise of government authority

  ©  ‘ a ‘service supplied in the exercise of government authority’ means any service which is supplied neither on a commercial basis, nor in competition with one or more services suppliers.’

This is the hugely controversial Article which the WTO, the Council for Trade in Services, the Department of Foreign Affairs and Trade and the Minister for Trade all assert excludes public services from the GATS. It seems to WTO Watch Qld fanciful to suggest that the international lawyers who drafted the text were unable to come up with a text which would clearly exclude public services. If, therefore, the ambiguity of the text was intended, we should consider public services to be gravely at risk from the GATS.

Article 1.3(b) alone might have allowed governments to decide for themselves which services they provided in the exercise of their government authority and which were therefore excluded from the GATS. But the addition of 1.3(c) changes this completely. 

For a service to be excluded, it must be supplied neither on a commercial basis, nor in competition with one or more service suppliers. In other words, both of these conditions must be met before the service is excluded under the Article 1.3 government authority exclusion.

The OECD maintains that this ‘provision ‘carves out’ a potentially wide category of services from GATS rules.’ But it also says that Article 1.3 ‘ does not precisely define the scope of this category.’ (Open Services Markets Matter, OECD, September 2001)

Neither of these criteria ‘on a commercial basis’ and ‘in competition with’ is defined in the agreement.

The government of British Colombia has done extensive research on Article 1.3 and has said that in the absence of definitions, a GATS dispute panel will turn to the ordinary meanings of these terms. Their report says that ‘the ordinary definitions of these terms are broad, making the set of services they describe very large, and the set of services that fall outside them—and hence outside the scope of the agreement---very small.’

British Colombia report ‘GATS and Public Service Systems' (02 April 01)
 http://members.iinet.net.au/~jenks/.GATS_BC2001.html
The WTO says this: ‘The hospital sector in many countries, however, is made up of both government- and privately- owned entities which both operate on a commercial basis, charging the patient or his insurance for the treatment provided. Supplementary subsidies may be granted for social, regional or similar policy purposes. It seems unrealistic in such cases to argue for continued application of Article 1.3 and/or maintain that no competitive relationship exists between the two groups of suppliers or services. In scheduled sectors, this suggests that subsidies and any similar economic benefits conferred on one group would be subject to the national treatment obligation under Article XVII.’ (WTO, Council for Trade in Services, Health and Social Services: background note by the Secretariat, S/C/W/50 18 September, 1998:11) 

It should also be noted that in unscheduled sectors, this suggests that those services are subject to all the top-down provisions of the agreement. (Most Favoured Nation, Transparency, and ‘all measures.’)

The WTO again: ‘Members drew attention to the variety of policy objectives governing the provision of health and social services, including basic welfare and equity considerations. Such considerations had led to a very substantial degree of government involvement, both as a direct provider of such services and as a regulator. However, this did not mean that the whole sector was outside the remit of the GATS; the exceptions provided in Article 1.3 of the agreement needed to be interpreted narrowly.’ (italics added) (Minutes of a Council for Trade in Services meeting from Sanders 2001.)

The OECD says: ‘a category of services which is excluded from the coverage of the GATS are……services which are supplied in the exercise of government authority. This exception is, however, limited: where a government acts on a commercial basis and/or as a competitor with other suppliers, its activities are treated like those of any other supplier.’

 European Court of Justice rulings are often used to settle WTO disputes. In May 1999 the Commission
told the WTO: 'These provisions (of Article 55 of the EU) are similar to those of Article 1.3(b) of GATS which excludes from its scope services ‘supplied in the exercise of governmental authority'. There are no examples in the European Court of Justice jurisprudence where the court found that an activity would fall under the scope of Article 55.' For example, the EC challenged Italy's monopoly on jobcentres. Even though this was a public monopoly with no private sector competition, and even though Italy maintained the monopoly was a matter of public policy, the European Court of Justice agreed in 1997 with the EU and ruled Italy's jobcentres programme was a violation because it was 'liable to affect trade'. 


The scope and meaning of the government authority exclusion is critical.  If ‘services supplied in the exercise of government authority’ are not excluded under Article 1.3, then they are subject to all the ‘top-down’ provisions of the GATS listed above. They will also be subject to any changes to the rules, changes which are currently being discussed in the working parties on domestic regulation, subsidies and government procurement.  

If Article 1.3 is to be interpreted narrowly, as the Council for Trade in Services suggests, then it provides little or no protection for public services.

Consider the position of publicly provided education in Australia. Since 1996, there has been a proliferation of private schools operating side by side with public schools at both the secondary and primary levels. Because of the huge growth in the private school sector, public schools now feel the need to ‘market’ themselves and to openly compete with these private schools for pupils. There can be little doubt that competition exists between the two. The Minister for Education says that public education in Australia is protected from the GATS because of the requirement that all schools operating in Australia operate on a ‘not for profit’ basis. However the very existence of that requirement means that the requirement is likely to be a target for requests in future GATS negotiations.

In a developed society, public services are rarely delivered solely by government. Instead, vital public services are supplied by a judicious mix of public and private funding and are tightly regulated. This mix will change over time to reflect the policies of the government of the time (and presumably, though by no means certainly, the wishes of the people). 

It is very hard to think of a public service in Australia which would satisfy the two criteria of Article 1.3 © 

Despite the fact that governments across the world claim that public services are excluded from the GATS, the European Union has requested  both developed and developing countries to ‘open’ sectors of their public services. Australia has had requests to ‘open’ its postal and water services. 

The European Union’s chief trade negotiator, Pascal Lamy, has responded to community outrage, and stated clearly and unequivocally that the European Union will not be making offers in health, education and water. The European Union has, however, continued to request that other countries ‘open’ sectors of their public services.

Taken together, all these facts tend towards a belief that public services, except in a very small number of areas, are not excluded from the GATS, and so are subject to all the ‘top-down’ obligations of the GATS and are fair game for requests from other countries.

2) GENERAL EXCEPTIONS  Article XIV

Article XIV is clearly modelled on Article XX in the GATT and Article XX in the GATT has been interpreted extremely narrowly in 50 years of GATT and WTO jurisprudence. It is reasonable to expect that Article XIV will be similarly narrowly interpreted.

Under Article XIV, members are permitted to adopt measures

a) Necessary to protect public morals or to maintain public order

b) Necessary to protect human, animal or plant life or health

provided that those measures do not constitute a means of arbitrary or disguised discrimination between countries where like conditions prevail, or a disguised restriction on trade in services.

To successfully invoke this exception, governments must prove that the measure is aimed at one of the legitimate objectives listed in Article XIV, that it satisfies the qualifying language of the specific exception invoked, and that the measure is neither ‘a disguised restriction’, nor an ‘arbitrary or unjustifiable discrimination.’ This is by no means an easy task.

Under the necessity test that has been developed in the interpretation of Article XX of the GATT, governments must demonstrate that no alternative, consistent measure was reasonably available to it, and that, if all available measures were inconsistent, the least restrictive measure was chosen. (See discussion of ‘necessity test’ under ‘Domestic Regulation’.)

While these general exceptions under Article XIV have not yet been invoked in any WTO dispute, there is little reason to be optimistic that they will protect public interest measures (including measures to protect the environment) from successful challenge. 

However, there is a matter of even greater concern. Article XIV has been crafted even more narrowly than Article XX of the GATT. Significantly, GATS Article XIV makes no mention of measures ‘related to the conservation of exhaustible natural resources’ as is the case in Article XX of the GATT. This is a glaring omission, and one which can only be deliberate. It means that GATS exceptions only address environmental protections when life or health are at risk, but not when a non-living natural resource is at endangered. Thus beach or land erosion would not fall under the GATS exception. Protection for measures necessary to protect the environment are even narrower than under the GATT and would have to be argued to fall under Article XIV (b). Given the fact that certain service sectors (tourism, waste disposal, power generation, for example), have a potentially enormous effect on the environment and on ‘exhaustible natural resources’, and given the overlap between the trade in goods and the trade in services, the absence of any clear protective mechanism should be cause for grave concern.

The third clause of article XIV refers to measures necessary to prevent deceptive and fraudulent practices, for the protection of personal privacy, confidentially of data, and consumer safety. These are all valid and important areas which deserve protection. However, once again, the protective mechanism covers only those measures ‘which are not inconsistent with the provisions of the agreement.’  This quite extraordinary qualification neuters the effectiveness of the exception.

2) The NATIONAL SECURITY EXCEPTION  Article XIV bis

This is the only general exception which can be relied on. It is self defining and self-judging. ‘Nothing in this agreement shall be construed to prevent any member taking any action it considers necessary for the protection of its essential security interests.’ (Article XIV bis 1 (b))

Since he drafters of the agreement had no difficulty in crafting a water tight National Security Exception, it is fair to assume that, had the intention been there, they would have been able to craft  similarly water tight exceptions for public services, human, animal and plant life and health, the environment and exhaustible natural resources. 

MONOPOLIES AND EXCLUSIVE SERVICE SUPPLIERS Article VIII

a) MONOPOLIES

This is a little discussed Article, but one which has broad implications. Article VIII is one of the GATS general obligations, which in principle applies across all sectors. Certain aspects of Article VIII apply across all sectors, others are only triggered when sectors are listed. It is thus a ‘hybrid.’ 

· Article VIII.I obliges governments to ensure that the actions of monopolies, either public or private, conform with Most Favoured Nation treatment and a government’s specific commitments. 

· Article VIII.2 obliges governments to ensure that a monopoly supplier—where it supplies services outside the scope of its monopoly rights, but which are covered by its specific commitments -----does not ‘abuse its monopoly position.’ 

· Article VIII.3 states that, if a government grants a monopoly in sectors where it has previously made commitments, it must negotiate compensation with other member governments or face retaliation.

· All these provisions ‘also apply to cases of exclusive service suppliers, where a member formally, or in effect, a) authorizes or establishes a small number of service suppliers and b) substantially prevents competition among those suppliers in its territory. (Article VIII.5)

Obviously, monopoly and exclusive service supplier arrangements are inconsistent with Article XIV (market access). In order to maintain a monopoly or exclusive service supplier arrangement, governments must inscribe it as a country specific exception in their schedules. In the UK, the National Health service and other publicly owned monopolies have some protection because they are covered by a horizontal commitment. It seems that Australia has made no horizontal commitments to protect those monopolies which still operate in Australia.

Although monopolies are less common than they used to be, there are still some monopolies operating in Australia, for example: water distribution and supply services, postal (standard letter), health insurance (Medicare), energy services (some states), rail transport (some states), Third Party Insurance (some states), Workers Compensation (some states).  

The status of health insurance is of concern.  Australia has made commitments for market access and national treatment in ‘Financial Services, Insurance and Insurance Related Services,’ which to the best of our understanding includes health insurance, which, in turn, includes Medicare. There is no separate clasification for Universal Health Insurance schemes such as Medicare. The Department of Foreign Affairs and Trade claims that Medicare is excluded under the terms of the Annex on Financial Services. 1.b.ii—the social security exception, which states that ‘services supplied in the exercise of government authority means……  ‘activities forming part of a statuary system of social security or public retirement plans. (1.b.ii) 

Social security is defined by the Everyday Oxford Dictionary as ‘state assistance for those who lack economic security through being unemployed or ill or disabled.' Does the definition of ‘social security’ encompass universal health insurance schemes, such as Medicare? The final decision will rest with a WTO dispute panel.

And even if it is included in the definition of social security, 1.c of the Annex casts some doubt on the status of the exception: ‘For the purposes of sub paragraph 3 (b) of Article 1 of the agreement, (ie the government authority exclusion) if a member allows any of the activities referred to in sub paragraphs b.ii and b.iii of this paragraph to be conducted by its financial services suppliers in competition with a public entity or a financial service supplier, ‘services’ shall include such activities. There is no doubt that Medicare competes with private health insurance suppliers, and it would seem therefore that Medicare is not exempt  under the social security exception.

So if Medicare is not excluded by virtue of the Social Security exception, then any expansion of Medicare to cover additional areas will be problematical.

The Canadian government has made similar commitments to those made by Australia. Canadian NGO’s, who are particularly active in studying the implications of the GATS, have concluded that it will now not be possible to extend the coverage of their universal health insurance. The following is a media release form the Centre for Policy Alternatives.

FOR IMMEDIATE RELEASE
FEBRUARY 19, 2001 

GOVERNMENT EXPOSED HEALTH CARE TO TRADE CHALLENGE AT THE WTO--STUDY 

OTTAWA--Contrary to repeated assurances from the Minister of International Trade and other federal government officials that Canada's health care system is protected from trade challenge under the WTO's General Agreement on Trade in Services (GATS), a new study released today shows that the government has, in fact, recklessly exposed health care to the GATS commercial rules. 

Matthew Sanger, the researcher who conducted the 143 page study for the Canadian Centre for Policy Alternatives, made the startling discovery that health insurance has already been included in the list of Canadian services which are subjected to the full force of the GATS rules. 

"It's astonishing the government would have done this. Now all future measures are exposed to challenge," said Sanger. "So, for example, any extension of public health insurance to cover pharmaceuticals or home care would almost certainly be challenged by the multinational drug giants and US for-profit home care companies. They would be able to demand stiff compensation, and the added cost would be a huge deterrent to implementing such policies," he stated. 

The federal government must act immediately, according to Sanger, to fix the problem and safeguard our health care system from trade challenge. 

Sanger proposes a number of concrete measures the government must take including: 

· "insist on a self-defining general exception for health care which applies to all WTO members and will not be targeted in future rounds." 

· "exclude health care from the scope of the agreement, negotiate explicit exceptions and limitations to all Canada's GATS commitments which may affect healthcare services. " 

· "invoke GATS article XXI to modify Canada's schedule of commitments in health insurance, and enter a limitation which shields public health insurance and ensures that Canadians can expand medicare in the future." 

Matthew Sanger is an independent trade consultant specializing in health and social policy issues. The study is called "Reckless Abandon: Canada the GATS and the Future of Health Care," It is part of the ongoing work of the Trade And Investment Research Group which is coordinated through the CCPA. 

A summary of the study is available from the CCPA web site: http://www.policyalternatives.ca 

Alternatively, if Medicare is not exempted under the social security exception, then is it a monopoly? If so, then it exists in violation of the market access commitments taken by the Australian government. Article XVI.2.a states that a member may not maintain or adopt ‘limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers…….’ There has been no exception scheduled for Medicare.

The status of Medicare under the commitments already made needs to be urgently clarified.

Domestic policy decisions, which in the past, changed the conditions for commercial service suppliers operating in a country, were previously accepted by those operators as risks borne by all commercial entities operating in the field. Under GATS, they  now become international treaty issues.

Domestic policy decisions undertaken by one government are now no longer capable of being reversed by a new government of a different persuasion. The normal ebb and flow and the checks and balances of the democratic system of government are no longer possible under GATS rules.  It is little wonder that people have lost faith in their governments.

b) EXCLUSIVE SERVICE SUPPLIERS

Australia has made market access commitments (Modes 1,2,3) and national treatment commitments (modes 1,2)

in private tertiary education, including universities. Universities could be considered to be exclusive service suppliers, because they have an effective monopoly over the granting of degrees and public financial support. This leaves them potentially vulnerable to charges that they are abusing their monopoly position. For example if a university offers a non-credit course which competes with a course offered by a private provider, it could be open to charges that it is leveraging its monopoly position by using facilities and faculty outside the scope of its monopoly.

If this seems far fetched, it is instructive to consider the fact that United Parcels Services Inc, the world’s largest courier company, is suing the Canadian government for at least $US160 million under NAFTA, which has similar monopoly provisions to the GATS. UPS alleges that Canada Post uses its monopoly of letter mail services to ‘leverage’ its position in the competitive portions of its activities.

WORKING PARTIES

At the time the agreement was drawn up, it was regarded by some as incomplete. The agreement itself requires that working parties be set up to examine domestic regulation, subsidies and government procurement and emergency safeguard measures. The work of these working parties continues today. It seems inconceivable that governments are willing to enlarge their commitments before the rules are even finalized. WTO Watch Qld believes that signing up to a treaty before the rules are negotiated is unprecedented in the annals of international treaties making.

1) Domestic Regulation Article VI

Together with the status of public services under GATS, this is the other area  which has caused most concern among members of civil society. 

The Department of Foreign Affairs and Trade, the Minister for Trade, the WTO and the Council for Trade in Services all assert that the GATS specifically recognizes the right of governments to regulate. They refer to the preamble of the agreement and also to the Doha Ministerial where the right of governments to regulate was affirmed. 

However it should be noted that neither the Doha affirmation, nor the preamble of the agreement, is binding in international law. The preamble has interpretative value only. In the case of a dispute, the wording of the preamble may be used to shed light on the intent of the agreement, but it does not excuse government regulations from conforming to the GATS.  Regulatory measures, whatever their purpose, must conform to the GATS provisions in the main text and a member’s specific commitments. As the WTO says ‘ Governments are free in principle to pursue any national policy objectives, provided that the measures are compatible with the GATS.’ (WTO Secretariat, Trade in Services Division, ‘The GATS: Objectives, Coverage and Disciplines.’ October, 1999, p3.)

GATS aims to establish general rules that discipline how governments develop and implement domestic regulations. It is hard to imagine how a top-down process of global rule making can respect local conditions and sensibilities that are so central to shaping responsible government. GATS’ one-size-fits-all rules could set uniform limits on how governments from Alaska to Zanzibar regulate, ignoring their cultural and ecological diversity as well as their right to choose their own protections.

This intrusion of trade policy and rules into domestic decision making is, quite simply, unacceptable, and a threat to the sovereignty of nations.

Article VI.I requires that ‘in sectors where specific commitments are undertaken, each member shall ensure that all measures of general application affecting trade in services are administered in a reasonable and impartial manner.’ 

However at the time the agreement was signed, some members felt that further clarification was necessary. Hence the requirement of the following paragraph are that a working party on Domestic Regulation be set up.


  Article VI paragraph 4 states  ‘With a view to ensuring that measures relating to qualification requirements and procedures, technical standards and licensing requirements do not constitute unnecessary barriers to trade in services, the Council for Trade in Services shall, through appropriate bodies it may establish, develop any necessary disciplines. Such disciplines shall aim to ensure that such requirements are, inter alia,

a) based on objective and transparent criteria, such as the competence and the ability to supply the service.

            b)      not more burdensome than necessary to ensure the quality of the service

c)  in the case of  licensing requirements are not in themselves a restriction on the supply of the service.’

i) Article IV.4 could be interpreted as applying to all services, (including public services if they are not exempt under Article 1.3 (b) and ©) not just those in which members have made commitments. The other paragraphs of Article IV clearly apply only to those services which members have listed in their schedule of commitments. Not so with this paragraph. The WTO secretariat believes that the different phrasing is intentional. The aim of this working party is to broaden to all sectors, scheduled or unscheduled,  the ‘disciplines’ on domestic regulation which currently only apply in scheduled sectors.

ii) The term ‘technical standards’ is undefined in GATS. However, the WTO Agreement on Technical Barriers to Trade defines them as ‘product characteristics or their related process and production methods, including the applicable administrative provisions with which compliance is mandatory.’ 

In the context of services, ‘technical standards’ could apply to the processes and methods of producing services, including administration. 

A wide swathe of government regulations concerning environmental protection, consumer protection and industrial policy would seem to be covered by this fourth clause: legislation accrediting professionals as competent to practise; awarding licences to television or radio stations, giving university status to academic institutions, licensing hospitals, granting waste disposal permits, to name just a few.

iii)  So that national requirements and standards do not constitute ‘unnecessary barriers’ to trade in services, 

Article IV.4 states that they should not be ‘more burdensome than necessary’ and should not ‘restrict’ the supply of the service. But what does ‘ burdensome’ mean? And how would ‘restriction’ be determined? Neither of these terms is defined in the agreement. The working party on domestic regulation is developing ‘disciplines’ for domestic regulation. The working party has proposed the development of a ‘Necessity Test’—a legal formula to assess the level of  ‘trade restrictiveness’ of a measure. The Department of Foreign Affairs and Trade has submitted a paper to the CTS supporting the development of a ‘Necessity Test.’ The Department has recently stated that it still supports the development of a Necessity Test.

The adoption of such a test would mean that any government challenged by another government through the WTO would have to show that a disputed regulation met a ‘legitimate’ objective and the WTO would determine what counted as ‘legitimate.’ It should be remembered that WTO dispute panels consist of three trade bureaucrats, and decisions are made purely on the basis of the wording of the agreement. Social and equity considerations and policy goals are not considered.

     This would mean that all domestic regulation, at all levels of government, would have to be able to pass a ‘necessity test’ to be assured of being ‘least trade restrictive,’ a huge extra burden on governments, especially those in developing countries. It would also create a situation of ‘regulatory chill’ where governments may censor themselves by not instituting legislation or policy objectives which could be interpreted as being against WTO rules.

 This would strike at the very heart of democratic governance and severely restrict the ability of governments to regulate in the public interest. 

It should be noted that necessity tests occur in other agreements eg the GATT. Under GATT and WTO rules, 11 disputes have so far occurred involving the defence of necessity. In 10 of the 11 cases, the defendant government has lost and the defence of necessity has been rejected. It is also interesting to note, that the one case where the defence of necessity succeeded was the asbestos case, where Canada tried to overturn France’s ban on the import of asbestos on the grounds that such a ban was necessary to protect human health. This is the first time that a dispute has recognized a need to protect human health. And (coincidentally?) this case occurred at a time when a great deal of public interest and outrage was directed at the WTO. 

The Necessity Test of the GATT is a shield, which governments may use to protect allegedly nonconforming measures. 

The Necessity Test of the GATS is a sword  which may be used to strike down allegedly non conforming measures.

iii) To clarify the terms ‘burdensome’ and ‘restrictive’ as applied to the GATS, the working party has 

considered importing into Article IV.4 the definition of ‘least burdensome’ from GATS annex on telecommunications: ‘pro-competitive.’

The European Union has gone further and identified ‘anti-competitive practices’ including cross-subsidizing by monopoly providers of network infrastructure and services. It argues that this practice prevents competing suppliers from being able to provide services in a market. Instead it maintains that ‘cost orientated rates that are transparent, reasonable, having regard to economic feasibility and sufficiently ‘unbundled’ so that the supplier need not pay for network components or facilities that it does not require for the service to be supplied.’

The European Union has also suggested that a measure should not be considered to be trade restrictive if it is ‘proportionate’ to the objective pursued. 

If these proposals were adopted, all domestic regulations would have to be ‘pro-competitive,’ even if no foreign firm were involved. A WTO disputes panel could require countries to ‘unbundle’ a public monopoly such as health care and substitute competing health care providers or competing health insurers. Health systems analysts Allyson Pollock and David Price point out that these proposals would transform the WTO from a body combating protectionism to a global agent of privatisation. They say that ‘the WTO’s strategy is shifting from persuasion to the development of new global regulations which will override national sovereignty in domestic policy and impose unprecedented market reform obligations on all the processes of service delivery and throughout all service sectors.’

In essence the aim of the GATS is to regulate governments, not corporations. Compared to the market in goods, those in services and the access to them are more constrained by government regulations. GATS sets in place a legal framework which governments could use to challenge other countries’ domestic regulation. 

Sources: Pollock, A.M. and Price, D., “Rewriting the Regulations”, The Lancet, 356, 9 Dec. 1999, pp.1995-2000; “Opening World Markets for Services: A Guide to the GATS: Which Sectors are Covered by GATS?”, website: http://gats-into.eu.int/;  Sinclair, S., GATS: How the World Trade Organization’s New “Services” Negotiations Threaten Democracy, Canadian Centre for Policy Alternatives, Ottawa, 2000; WTO Secretariat, “International Regulatory Initiatives in Services”, S/C/W/97, 1 March 1999.

iv) The final decision on the meaning of terms such as ’least trade restrictive’, ‘burdensome’, ‘restrict,’ 

‘proportionate’ will  rest with a WTO dispute panel. 

The final decision on whether a domestic regulation serves a ‘legitimate’ purpose, or passes a ‘necessity test,’ will rest with a WTO dispute panel.

The final decision on whether Article IV.4 covers all services, or just those which countries have agreed to list in their schedules will rest with a WTO dispute panel.

Even if one were to accept the sort of intrusion into domestic policy making which Article VI represents, it would surely be most unwise to continue blithely making more and more GATS commitments before we even know what the rules are?

3) Emergency Safeguard Measures Article X

From Cornerhouse Briefing paper No 23: www.cornerhouse.org.uk
Safeguards are emergency measures taken by a government to provide temporary protection against “fairly traded” products that either cause or threaten to cause “serious injury” to domestic service suppliers, for instance, if the domestic market has been flooded with these products, or if the country has a balance of payments crisis. They are permitted under the GATT rules on goods, but have not yet been introduced into GATS. “Serious” has not been defined. 

GATS Article X provides for negotiations on emergency safeguard measures to be completed by the beginning of 1998, a deadline which the Working Party on GATS Rules agreed to extend to December 2000 and then again to March 2002.  

Southern countries argue that safeguards rules would address concerns about the difficulty of reversing GATS commitments. Many countries are seeking means by which they might, at least temporarily, suspend GATS commitments when faced with adjustment problems or until their domestic industries have developed to the extent that they can withstand foreign competition. 

Citizen groups in both North and South are concerned to keep environmental, health and safety, and consumer measures, to limit commercial encroachment on public services, and to reverse commercialisation if it proves harmful. Indeed, such safeguards could be part of a process to reform GATS so that it was less detrimental to sustainable development or human health. 

But Northern country negotiators have strongly resisted safeguard provisions, contending that GATS provides enough flexibility already. 

Negotiations on these rules are proceeding in parallel with those on market access (that is, increased country commitments on their schedules) and could be used as trade-offs between the two. For instance, the prospect of an emergency safeguard mechanism might be used to persuade Southern countries to make more commitments. 

Sources: “Opening World Markets for Services: A Guide to the GATS: Which Sectors are Covered by GATS?”, website: http://gats-into.eu.int/gats-info/guide.pl?MENU=ccc, accessed 1 November 2000; Sinclair, S., “Expanding the WTO Services Agreement: What’s on the GATS 2000 Re-negotiating Table?”, GATS: How the World Trade Organization’s New “Services” Negotiations Threaten Democracy, Canadian Centre for Policy Alternatives, Ottawa, 2000, ch 4. 

Thomas Chan (Hong Kong), Chair of the Working Party on GATS Rules  (WPGR), has warned that WTO Members are reaching a stalemate in the negotiations on a possible emergency safeguard measure (ESM) for the services sector. According to the latest Chair's report (S/WPGR/9, searchable at http://docsonline.wto.org), it is unclear that the current mode and pace of discussions in the WPGR would enable negotiations to be finalised by the March 2004 deadline. Despite ongoing discussions in 2002 and 2003 on the elements for an ESM and its feasibility and desirability, fundamental differences remain among Members. Association of Southeast Asian Nations (ASEAN) states are the demandeurs for an ESM, while some Members, such as the EU, have questioned its feasibility. These differences have prevented further work on common elements for an ESM in services and ultimately the preparation of a draft text. In this regard, the Chair stressed the need for Members to engage substantively in order to reach an outcome by the deadline, irrespective of its direction. In the absence of political will, it seems that the WPGR would be unable to finalise negotiations under article X of the GATS, which would also affect negotiations on subsidies and government procurement. While the original deadline for concluding negotiations on the ESM was 1 January 

1998, it has been extended several times, most recently in March 2002 

From BRIDGES Weekly Trade News Digest - Vol. 7, Number 10 20 March, 2003

Once again, the wisdom of pressing ahead to achieve higher levels of liberalization in the absence of any emergency safeguard measures must be questioned. 

4) Subsidies  Article XV

Article XV.I says that, ‘in some circumstances subsidies may have distortive effects on trade in services. Members shall enter into negotiations to develop the necessary multilateral disciplines to avoid such trade distortive effects.’

The WTO regards government funding as a subsidy.

GATS already covers subsidies in effect as part of the national treatment and most favoured nation provisions. If a government provides a subsidy to a national service provider (including a public one), in theory it has to provide it to a foreign-based service supplier as well. As WTO research staff have said, this requirement is a powerful argument for abandoning the subsidy altogether. In practice it would eliminate public services and encourage privatization.

From BRIDGES Weekly Trade News Digest - Vol. 7, Number 10 20 March, 2003:

According to the Services Negotiating Guidelines (S/L/93), WTO  Members "shall aim to complete negotiations on services subsidies under Articles XV of the General Agreement on Trade in Services (GATS) prior to the conclusion of the services negotiations on specific commitments". In undertaking this work, the WPGR recently revised its 

checklist on issues in subsidies negotiations, so as to add focus and add new discussion elements. The new checklist on subsidies (JOB(03)/57) includes the following new issues:

*definition of subsidy -- the need for a definition and possible way to categorise services subsidies;

*trade distortive subsidies -- concepts relevant to what should be regarded as trade distortive subsidies, including specificity, public policy objectives, nature of subsidies and permissible or non-actionable subsidies; and

*disciplines to be developed -- consideration of the appropriateness of countervailing procedures.

This new list of issues could provide impetus to negotiations on differentiating the types of subsidies that governments can use. It could also lead to more emphasis on the need to analyse public policy objectives when designing new disciplines on subsidies and services. 

The inclusion of consideration of whether countervailing procedures are appropriate or not could open the door to discussion of alternatives to the WTO Agreement on Subsidies and Countervailing Measures framework.

Once again, it seems to be a leap of faith to continue on down the road to more and more ‘opening’ of service sectors before these matters have been finally resolved. Who knows what we are signing up to?

AUSTRALIA’S EXISTING COMMITMENTS

In 1994 when the GATS was signed, developed countries took 54% of the total number of specific commitments possible while developing countries took 17% of the maximum commitments possible.  

Australia has already made extensive commitments under the GATS. In fact in 1995,we made binding commitments in more than half the available service sectors. Since then, we have made additional commitments in the financial services sector and the telecommunications sector.  At the time these commitments were made, there was no public consultation or discussion.

The following is a discussion of some of the more sensitive and far reaching commitments Australia has made.

a) HEALTH

i) Health Insurance. See discussion under ‘Market Access.’

ii) Dental Services. Australia has made market access and national treatment commitments in this sector, which 

is listed under ‘Business and Professional Services.’ Dental services are unquestionably health services. New research is showing that dental health is intimately connected to overall health. 

Articles XVI (Market Access), XVII (National Treatment) and XV (subsidies) apply to our commitment of dental services. This puts present and future public dental programmes in danger.  Any government would now be risking challenge from other WTO members if the government of the day moved to re-introduce the free dental scheme scrapped by the Coalition government. 

Because of Australia’s commitments in dental services and health insurance, it is now no longer possible to extend Medicare to cover dental services. The provision of a free dental service is lost to market forces, to the detriment of the Australian community.

It should also be noted that it is likely that both the ALP and the Democrats were violating GATS by having, as part of their policy platform for the last election, a policy to re-introduce the free dental scheme.

Also of concern is the United Nations Central Product Classification of dental services, which describes dental services as involving the ‘diagnosis and treatment services affecting the patients teeth’, with no reference made to the qualifications of the professionals involved. (UN Statistical papers, Series M, No 7)

b) THE ENVIRONMENT

i) The existing classification of ‘Environmental Services’ covers Sewage services (9401), Refuse Disposal 

services (9402) and Sanitation and Similar services (9403). Australia has made market access and national treatment commitments in all three sectors for modes (2) and (3). 

Clearly the classification “Environmental Services “ is something of a misnomer. These are all ‘end of pipe’ disposal services, not services to protect or enhance the environment. 

Commitments in these vital areas may well encourage the proliferation of environmentally hazardous methods of refuse disposal, for example incineration of waste.  

New and innovative methods of waste disposal, which are more environmentally friendly, but more expensive, could well be challenged as ‘affecting the supply of a service.’ A city, for example, which required its foreign owned waste disposal contractor to meet benchmarks for the percentage of waste which is re-cycled, could find itself challenged if other foreign owned contractors in other cities were not required to meet the same benchmarks. This could be construed as a violation of Most Favoured Nation treatment. If the waste disposal contractors in other cities were domestically owned, it could be a violation of National Treatment. In other words, efforts to protect the environment are only acceptable if they do not affect foreign service suppliers in any way.

Defending a challenge against a measure whose purpose is to protect or enhance the environment is very burdensome for the government concerned. Any regulation which has as its purpose the protection of the environment or the raising of environmental standards must surmount a number of hurdles if it is challenged. The defending government must first of all prove that the measure fulfils a legitimate policy objective. Under that requirement, the defending government may be required to show proof that the measure is based on absolute evidence that the harm that will be caused by not enacting the measure is scientifically ascertainable. It must then prove that its environmental protection measure is the least burdensome one available to achieve that objective. It may well be difficult for governments to argue that the raising of environmental standards is ‘least burdensome’, especially given the weak protection offered by Article XIV.

               ii) The European Union has submitted a paper to the Council for Trade in Services proposing that the classification of ‘Environmental services’ be extended to include ‘water, air, solid and hazardous waste.’ The Department of Foreign Affairs and Trade has supported this proposal. 

The suggestion that water (and air) be included in the GATS is very troubling, and has been referred to elsewhere in this submission. 

The ambiguous nature of the government authority exclusion (Article 1.3 9b) and ©) affects water, as with other public services. Water provision in this country is largely in public hands, though with significant private sector participation in a number of states. 

Once market access commitments are made, the quantitative market access restrictions will then make it impossible for governments to regulate the extraction of water from rivers, lakes and ground water. Already in various parts of the world, extraction of ground water by bottled water companies is causing hardship within communities. (In Platchlmada, India, a Coca Cola bottling factory has severely depleted and contaminated ground water upon which the local people depend for drinking water and agriculture.)

Despite the fact that Australia’s water remains largely publicly owned, the European Union has requested Australia to grant market access to the water sector.

c)  RETAIL SERVICES AND URBAN PLANNING

Australia has made market access and national treatment commitments in modes 1,2 and 3 in urban planning services, and market access commitments (modes 1(mail order), 2 and 3) and national treatment commitments (modes 1,2, and 3) in retail services. 

It is not difficult to envisage a veritable minefield of difficulties when these two sectors are considered in conjunction. 

For example, if a municipality decides to zone an area to forbid unsightly activities, this could be viewed as extremely trade restrictive because it is an outright ban on certain kinds of commercial investment. Would a panel of trade lawyers sitting in Geneva consider the underlying objective - to maintain a pleasing urban environment - justification enough for what would be viewed as a significant restriction on trade?

Will a limit on the number and siting of petrol stations in a particular area imposed by local authority be unheld by a WTO dispute panel?

Objectives like maintaining the character of neighbourhoods or reducing traffic noise would have very little chance of meeting the WTO’s ‘least trade restrictive’ requirement. 

It is entirely possible that in the future, planning disputes between local government bodies and foreign service providers will end up being decided by a WTO dispute panel, who will have scant regard for and no knowledge of, the local conditions pertaining.

Our commitments make it possible for retail giants such as the US’s Wal Mart to set up here.  Wal Mart is the biggest chain store in the world. Its owners occupy four of the top ten places in Fortune 500’s richest people in the world. It is a perfect example of the way in which the wealth of the world is being concentrated in fewer and fewer hands. Wherever Wal Mart sets up a new store in the US, a large number of  local, small businesses are forced to close their doors. Since small businesses provide a large number of jobs in the Australian context, this should be of some concern. And Wal Mart’s track record on employee conditions leaves a lot to be desired.

The retail sector in Australia is still the largest employer of Australians. Generally jobs in the retail sector are among the lowest paid, and are increasingly casual and part time.  Increasing competition by encouraging the foreign giants to set up in Australia is likely to put further pressure on the wages and conditions of what is already a low paid sector.

Local authorities, within whose remit these two areas mostly lie, are very concerned about the impact of GATS on their regulatory authority. The Australian Local Government Association has passed a motion expressing concern about the effect of GATS on local government. Item 7 of the motion ‘calls on the federal government to oppose any proposals which would reduce the right of local government to regulate services, including the application of a least trade restrictive test to regulation.’

Similar motions have been passed by the national local government bodies in Canada and the UK. 

d) TOURISM

Australia has made market access and national treatment commitments in modes 1, 2 and 3 for hotels and restaurants. In this sector too, there are concerns about the ability of planning authorities to limit the development of hotels in environmentally sensitive areas.

e) IT AND COMPUTER SERVICES

Australia has made a number of commitments in these areas. One area of concern is the provision of internet services in many libraries. The Brisbane City Council, for example, conducts free courses in using the internet, and provides internet access in Brisbane libraries and assistance for community groups to set up web sites. Libraries would probably be categorized as exclusive service suppliers (if they are not excluded from the GATS under the government authority exclusion) and could therefore be accused of using their exclusive service supplier position to limit the competitive opportunities of commercial providers, by providing free internet services. 

c) PIPELINES

 Australia has made commitments in Pipeline transport  (a) transportation of fuels (7131) and (b) transportation of other goods (7139). Australia is one of only three countries to have made commitments in this area. (Friends of the Earth ---United States: ‘A Disservice to the Earth, The General Agreement on Trade in Services.’ David Waskow and Vincente Paolo B.Yu III, p14) What does the rest of the world know that we don’t know? Australia has made commitments for market access and national treatment in modes 1,2 and 3. Such commitments will make it very difficult for any Australian government to regulate such things as the length of the pipeline, the volume of goods which are transported through the pipeline, and the siting of future pipelines away from sensitive areas. It also gives the (possibly) foreign owners of the pipelines considerable power over the (possibly) sensitive goods transported through the pipelines.

d) EDUCATION

Australia has made commitments in private higher education services, including private universities (market access (modes 1,2,3) and national treatment (modes 1,2), secondary education services (market access (modes 1,2,3), national treatment (modes 1,2) and other education services, covering English language tuition (market access (modes 1,2,3), national treatment (modes 1,2)

Some of the implications for education services in Australia have been discussed previously. However, on a personal note, I can attest to the fact that wages and working conditions have deteriorated markedly in the English language tuition sector since it has been ‘opened ‘to international competition.

This is by no means a complete discussion of Australia’s existing commitments, but merely an overview.

SERVICES AND AGRICULTURE

The Doha declaration affirmed that the services negotiations would form part of a broader round of trade negotiations, covering other sectors and issues such as agriculture, industrial goods, intellectual property, investment and competition. The Doha round, as it is termed, is scheduled to conclude in January 2005.

The possibility of ‘trade offs’ between agriculture and services has been made in a number of quarters, and at a number of levels,  both within the WTO and within Australia. For example, Jane Drake-Brockman, the convenor of the Australian Services Roundtable, said on 25th October, 2002, in an address to the EBA AGM that 

‘A schedule of further Roundtable events is now underway. On Tuesday 10 December, the Roundtable will hold a dialogue in Melbourne with European and US services counterparts – Europe in particular being the world’s largest exporter of services. In fact we will not get a deal on agriculture for the Cairns Group unless Europe in particular gets what it wants on services.’

Australian trade policy has long been driven by a perceived need to gain market access for our agricultural produce. This perceived need derives from a belief that roughly 75% of our agricultural produce is exported. It is therefore vital that the Committee is aware of the work of Dr Mark McGovern, from the School of Marketing and International Business at the Qld University of Technology. Dr McGovern’s paper ‘On the Unimportance of Exports to Australian Agriculture,’ which was published in the Australian Journal of Regional Studies, Vol.5, No.2, pp. 229-252, uses figures drawn from the Australian Bureau of Statistics. The veracity of his figures has been accepted by the ABS. Dr McGovern’s work clearly shows that at best, 
30% of Australian agricultural produce is exported. McGovern makes the following point: ‘ In seeking to increase its $16 billion (agricultural) exports, Australia has allowed much greater access to its $55 billion (domestic agricultural) market. The wisdom of this, particularly under current recent and market conditions, must be questioned.’ p230

The wisdom of granting access to our services sector for gains in market access for agricultural produce must also be questioned. It would be a national tragedy if we traded access to our domestic services sector, particularly in sensitive areas, for access to the US and the EU for our agricultural produce.

CONSULTATION

i) Whilst we welcome the consultations carried out by DFAT, we believe that these consultations are too hurriedly organized, with insufficient time to allow all stakeholders to be present. This in itself is probably indicative of the unrealistic timelines set for the GATS negotiations, and perhaps of insufficient staffing levels in the Department itself.

ii) We are unconvinced that government is getting ‘frank and fearless’ advice from its advisers in the Department. It would seem that much of the policy advice emanating from the Department is ideologically driven and that the negative aspects are not being presented. 

iii) We are also concerned at the inadequacy of the consultation process with state and local government bodies. The GATS affects regulation at all levels of government, and therefore all levels of government must be consulted. We are unaware of any consultation at the local government level, despite the fact that local government will be bound by GATS commitments. We are aware that the Department consults with the Premiers Department and the Department of State Development, but we are also aware that other State government Ministers know next to nothing about the GATS and its implications for state government.

iv) We are concerned that there is inadequate representation of  NGO’s and members of civil society at training courses and on trade advisory bodies. 

RECOMMENDATIONS

           1)  Australia should make no further requests or offers under the GATS until

· multi disciplinary assessments at the national level as recommended by the JSCOT inquiry and the mandated Council for Trade in Services assessment at the international level have been carried out.

· the negotiations on the rules are complete.
· the wording of the agreement is modified so that public services are clearly excluded and governments are given the right to define the scope and extent of their public services.
· the right of governments to regulate and to pursue public and other policy goals is clearly protected.

          2)   The status of our quarantine laws under the GATS should be urgently clarified.

3)The status of Medicare under GATS should be urgently clarified, and action taken to exclude it from the GATS.

4) Action must be taken to reverse Australia’s commitment on dental services.

5) Water must be excluded from the GATS.

6) The Exceptions in Article XIV must be extended to cover ‘exhaustible natural resources’.

7) Whilst the Department of Foreign Affairs and Trade has increased the amount of information available on their website, it is still not easy for members of civil society to access some official information and DFAT has often referred inquiries to the WTO’s website. It is extremely difficult to access information from the WTO’s website.

                 WTO Watch Qld would like to suggest a little experiment. A junior member of DFAT (who could be construed to 

                 have skills similar to an ordinary  member of civil society) could be set up with a computer and a task…for   

                  example: ‘Locate all the papers submitted by India to the CTS on the GATS negotiations.’   Whether that staff  

                  member could succeed in the task, with only that information available, and how long it took, would be a very 

                 interesting exercise. Perhaps it could be repeated with a more senior staff member as well……….

8) WTO Watch Qld strongly recommends that the Committee consult with the Canadians, particularly the Canadian 

        NGO’s, for example the Council of Canadians and the Canadian Centre for Policy Alternatives. The Canadians have a

                 decade of experience of living with NAFTA and their experience would provide valuable insights. A number of 

                 Canadian NGO’s have studied the GATS in detail and their expertise could be most helpful.

9) The Australian government should support efforts to build a more balanced and sustainable economic order in which

        commercial interests no longer take precedence over human rights, environmental protection and sustainability,

        wealth redistribution and the rights of women and workers.

=======================================================================================

PART 2          THE US/AUSTRALIA FREE TRADE AGREEMENT

WTO Watch Qld  is opposed to the negotiation of this agreement because:

a) The gains to Australia will be either very small or negative. One study (The Centre for International Economics)

predicts gains of $9 billion over 20 years ie $26.05 for every person in Australia per year. Most Australians would lose far more than that if the US’s demands are met and our Pharmaceutical Benefits Scheme is scrapped or modified. Another independent  study (ACIL Consulting) shows that there are no economic benefits and could be economic losses for Australia. 

b)  Australia's disastrous trade deficit, currently running at $3 billion per month, will be made worse by increased access for US imports, and our already depleted manufacturing industry will be further disadvantaged. Australian negotiators want greater access to the massive U.S economy, which is Australia's second largest market after Japan, in return for entry for U.S goods to Australia's comparatively tiny market of 19 million people, the 15th largest destination for U.S. exports. The US has little need for such an agreement as it already has a surplus of A$13.6 billion on two way trade of A$32.8 billion in 1999/2000.

c)  Such a bilateral trade negotiation places Australia in a very weak bargaining position given the relative sizes of the US  and Australian economies.


d)  The US has requested the abolition of the Foreign Investment Review Board, the abolition of labelling for GM   

food, the watering down of our quarantine laws, eliminating local content requirements for film and television, changes to the Pharmaceutical Benefits Scheme, a complaints mechanism for investors which is likely to be

modelled on the infamous NAFTA disputes procedure, greater access to our telecommunications sector and

other ‘appropriate service sectors’ and removal of our few remaining tariffs. It is unacceptable that any of these 

things should be  traded away.

e)  Australia is likely to lose both trade and status within the Asia-Pacific region of we sign up to a deal with 

the US. We live in the Asian region, and commonsense dictates that we should be building closer relationships with our Asian neighbours. A US/Australia FTA is likely to divert trade away from our neighbours and place further strains on our relationship with our nearest neighbours.
f) It is unacceptable that trade and security be linked in this way. This linkage has been clearly a referred to both

in the US and by the Prime Minister and the Minister for Foreign Affairs.

g) It is highly unlikely that the US will agree to remove its farm and other subsidies to allow access for our agricultural produce. 

==================================================================
ANNEX 1

Hard Evidence for Corporate-State Collusion on WTO Services  Negotiations


Research Paper Reveals Collusion Between UK Government and London Financial Services
Lobby

AMSTERDAM, 17 October 2001 -- The United Kingdom is home to a particularly
influential services industry lobby, which operates through an organisation called
"International Financial Services, London (IFSL)". Two IFSL working groups, the
Liberalisation of Trade in Services (LOTIS) Committee and the High-Level LOTIS Group,
constitute a veritable corporate-state alliance.

Based upon internal minutes of LOTIS Committee and High-Level LOTIS Group meetings,
the GATSwatch research paper "Liberalisation Of Trade in Services: Corporate Power at
Work" <http://www.gatswatch.org/LOTIS/> shows how senior UK government officials work
closely with their business 'counterparts' to promote the interests of the UK
financial services industry. The research paper, which is publicly released today,
reveals how UK government officials have allied with business in planning a campaign
to defeat civil society opposition against the WTO services negotiations earlier this year.

The unique source material, which was discovered accidentally on an unlinked, but
publicly accessible part of the former IFSL web site, gives an unprecedented insight
in the day-to-day working of the LOTIS corporate-state alliance. Within the LOTIS
Committee and High-Level Group, the distinction between public and private has become
completely blurred. The LOTIS structures provide a private forum where government and
business discuss strategies for ongoing WTO negotiations on liberalisation of trade
in services. This allows the UK financial services industry an unjustified control
over large parts of the UK trade policy agenda.

Example quote from minutes LOTIS Committee meeting 22 February 2001:

"Matthew Lownds [Foreign & Commonwealth Office] welcomed the private sector's help in
countering the anti-GATS arguments. He noted that the campaign by the World
Development Movement in particular was leading to a broadening of concerns. If
business was to help convince the public, a case was needed based on the
development-related benefits which the GATS can bring. He also pointed to the need to
coordinate business responses to the NGOs allegations. Malcolm McKinnon [DTI] said
that the pro-GATS case was vulnerable when the NGOs asked for proof of where the
economic benefits of liberalisation lay. Christopher Ehrke [Linklaters & Alliance]
said that his firm was very willing to be involved in the exercise. He felt that some
of the points made in the IFSL paper needed to be more punchy and floated the idea of
creating a sub-group to take the work for-ward. Matthew Goodman [Goldman Sachs
International] said that the exercise should be taken forward in close consultation
with the WTO Secretariat, which had already produced some useful material on the
matter."

Full research paper is available on <http://www.gatswatch.org/LOTIS/>

Report's Conclusions

The close links and close co-operation between business and government in
International Financial Services, London and its LOTIS Committee and High-Level LOTIS
Group explain why UK government policy on trade in services, and in particular the
preparations for the GATS 2000 negotiations, are so biased towards a corporate
market-opening agenda.

While it is useful and justified for governments to take business concerns into
account when formulating trade policy, privileged co-operative arrangements between
business and government does not belong in a truly democratic policy-making process.

Therefore, the UK government is urged to:

- discontinue its involvement in International Financial Services London and the
LOTIS Committee and High-Level LOTIS Group. Similar corporate-state alliances in
other policy areas should also be dismantled.

- give high priority to the development of balanced and truly democratic mechanisms
for civil society input in trade policy preparation.

- publish all minutes and other documents relating to the government's involvement in
the LOTIS/IFSL corporate-state alliance.

- reassess all current UK trade policy and reorient it to serve the common interest
and to foster sustainable development all around the world.


Notes for Editors:

Erik Wesselius researches corporate power and international trade policies at
Corporate Europe Observatory and Transnational Institute (both based in Amsterdam,
The Nether-lands). As one of its co-founders, Erik Wesselius has been working with
Corporate Europe Observatory since 1997. He is one of the co-authors of Europe Inc.;
Regional & Global Restructuring and the Rise of Global Corporate Power, Pluto Press,
London, 2000.

Since January this year Erik Wesselius runs the GATSwatch project, a joint effort of
Corporate Europe Observatory and Transnational Institute.
GATSwatch is intended to support the international citizens' campaign to Stop the
GATS Attack <http://www.citizen.org/pctrade/GATS/GATSsignon.htm> with critical
information and analysis on the WTO General Agreement on Trade in Services (GATS) and
the ongoing efforts to further liberalise trade in services through the WTO "GATS
2000" negotiations. GATSwatch: <http://www.xs4all.nl/~ceo/gatswatch/>

Contact:
Erik Wesselius
Tel: +31-30-2364422
E-mail: erik@gatswatch.org

Corporate Europe Observatory
Paulus Potterstraat 20
1071 DA Amsterdam, The Netherlands
<http://www.xs4all.nl/~ceo/>

Transnational Institute
Paulus Potterstraat 20
1071 DA Amsterdam, The Netherlands
<http://www.tni.org/>


ANNEX 2

Report on UN Sub-committee on the 53rd Annual Session on the Promotion and Protection of Human rights

By  Attac work group on International Treaties, Marseille

1) The UN Sub-Committee Report on the Promotion and Protection of Human Rights (53rd annual session)

 is severely critical of the practices of the WTO Dispute Settlement Body.

In its conclusion, the Sub-Committee establishes that the dispute settlement procedures of the DSB 

flagrantly breach basic human rights principles such as equality, impartiality and independence before the
law. It also calls upon the WTO to give more consideration to human
rights where globalization, liberalization of services and intellectual property are concerned.

In March, 2001, out of 228 complaints lodged with the DSB, only 59
came from developing countries, and none at all from least developed countries (LDCs).

The fact that it is "the developed countries which are the main actors and protagonists in the trade arena"

 is made even more marked by "the current tendency to name goverment officials as members of panels", a
practice which "seriously erodes the credibility of the DSB" because these officials are generally from 

developed countries, these being the only ones that can afford to pay them. Besides, appointing state
officials to an organ of the judiciary infringes the fundamental principles of law and of the separation of powers.

Concerning transparency, the report criticizes both the hearings, which are held behind closed doors, 

and the fact that panel members express their opinions anonymously.

Considering the high cost of legal firms specializing in international law, poor countries are debarred from using the WTO system of rulings. Although Art.27.2 requires the WTO Secretariat to provide legal counsel for developing countries, this assistance is judged inadequate,  because "to provide such services is in contradiction with the principle 

of neutrality to which WTO personnel must conform." Besides, this assistance  can only be laid on when proceedings have been started, not before.

The WTO, once more, rejects the criticisms of which it is the object. It claims that if there is imbalance between the number of complaints lodged by developed and developing countries, this corresponds to different levels of participation in world trade. The WTO reminded its critics that when a developing country has a dispute with a developed country, at least one of the panel members must be from the developing world, as provided for in the Dispute Code (Art.8.10).

The Sub-Committee reaffirms that the application of TRIPS runs counter to vital rights like self-determination, food, lodging, work, health and education, and also to the transfer of technologies to developing countries. Traditional lore and the cultural values of indigenous peoples must be protected against bio-pirating and the limitation of access to their own cultural and genetic values.

Concerning GATS, the Sub-Committee stresses the importance of the availability and quality of essential services like health, education and other social services. States should include human rights considerations in their national legislation on intellectual property, and take care that the implementation of the TRIPS and GATS agreements do not put human rights in jeopardy.



===============================
ANNEX 3

SOMO and WEMOS have finalised case studies carried out by Southern partners: CENSAT in Colombia, CIN in Kenya and Equations in India.

Below you will find the summary of the case studies about the electricity sector, hospital and health insurance sector, and tourism in India. For those who wish to receive the case studies with lay-out, you can contact me (m.vander.Stichele@somo.nl) during following days. After a few days, it will be available on the internet (e.g. www.somo.nl).

The case studies show amongst others that from the perspective of International Covenant on Economic, Social and Cultural Rights, the GATS agreement:
- does not tackle problems of liberalisation of services which governments should address;
- is not flexible enough to respect the rights and obligations of the Covenant;
- does not take into account that governments do not have the capacity to put the necessary regulatory system in place (even if allowed by GATS).
The case studies also show some malpractices of foreign service providers (see mode 3: presence abroad) in the researched countries.

 Myriam Vander Stichele 
SOMO



Challenges for the South in the WTO Negotiations on Services

Summaries and Conclusions from Three Case Studies: Health Care (Kenya), Electricity (Colombia), tourism (India)

Introduction

Negotiations for a new General Agreement on Trade in Services (GATS) within the WTO have been under way since 2000 and will continue at least until the end of 2004. The GATS agreement covers a broad spectrum of services such as banking, computer services, tourism and transportation. GATS also applies to essential services, such as energy utilities and health care, which have been privatised or which are offered by private suppliers alongside public providers. As defined by GATS, trade in services means not only that services themselves cross borders, but that service suppliers (persons and companies) establish a commercial presence in another country, or that consumers of services travel abroad.11 Concluded within the WTO in 1995, the General Agreement on Trade in Services (GATS) distinguishes in its definition of trade in services (Article 1 of the treaty) four different forms or modes: 
1. Cross-border trade in services (neither supplier nor consumer travels), 
2. Consumption of services in another country (the consumer travels, the supplier does not), 
3. Commercial presence (the supplier opens an office or branch in a foreign market), and 
4. Supply of services in another country (the supplier travels abroad and remains there on a temporary basis).

Lack of evaluation

According to Article XIX.3 of the GATS agreement, WTO members must make an assessment of current trade in services, both in general and per service sector, before beginning a new round of negotiations. In particular, they must assess the degree to which the objectives of GATS have been achieved, such as greater liberalisation of the service sector and promoting the economic growth of all WTO member states as well to as the development of developing countries. The assessment must also consider whether the developing countries have been able to increase their trade in services--the objective of article IV. The European Union (EU) and other countries have effectively ignored article XIX.3. They continue to disregard appeals from developing countries to conduct a thorough assessment. Yet without such assessments, it is impossible to hold a wide-ranging, fact-based, political and public debate on the impact of the GATS agreement and the new round of negotiations. 


The governments of Western countries operate from the position that liberalisation of trade in services and GATS will have positive macroeconomic effects: more competition leading to more efficiency; lower prices; innovation and transfer of technology; job creation, etc. They mainly point to the export advantages that service suppliers in their own countries stand to gain from the permanent opening of foreign markets.

Human rights investigation

SOMO and WEMOS are of opinion that the GATS negotiations should take into account more than just macroeconomic and corporate interests. Especially from a development perspective, an assessment must be made of GATS’ influence, positive or negative, on the advancement of the economic, social and cultural human rights of the residents of all WTO member states. The UN High Commissioner for Human Rights emphasises that liberalisation of trade must contribute to the realisation of these human rights, which must not only be achieved through permitted exceptions to WTO rules.22 United Nations, Economic, social and cultural rights: Liberalization of trade in services and human rights. Report of the High Commissioner. Executive Summary, Economic and Social Council (Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights), 25th June 2002, nr. 7, 58.

With this in mind, SOMO and WEMOS have asked Third World partners to do field investigation into the opening of the services market to foreign companies and its consequences for the local population. Foreign providers and liberalisation of services were studied in three relatively sensitive sectors in three different countries:
- health care in Kenya,
- energy (electrical power) in Colombia, and
- tourism in India.

The framework of analysis for the investigation was the International Covenant on Economic, Social and Cultural Rights (CESCR). This covenant maintains that all people have the right, amongst others, to work, adequate working conditions and unionisation, social security, adequate living conditions, enough food, and the best possible health care and education. From the perspective of the CESCR, special attention must be paid to the poor and vulnerable. The principle of non-discrimination within human rights means that states must take positive action to protect the rights of the poor and weak. 33 This does not mean that everyone must always receive the same treatment. The UN High Commissioner for Human Rights has pointed out that this is a different form of ‘non-discrimination’ than the one described in WTO and GATS regulations, in which all foreign companies and service suppliers, whether rich or poor, are also entitled to equal treatment (for example, the same treatment as a national company) (ibidem, nr. 59).

States are responsible for guaranteeing the accessibility, availability and quality of the essential services that make these rights possible. They are obligated to ensure that third parties, including business interests, do not undermine these human rights.
Not only is the government of each country responsible for these guarantees, the governments of wealthy countries have the obligation to support developing countries in achieving them, including within international institutions such as the WTO and IMF. 


Relationship to GATS

Each of the three case studies explores GATS from the following two perspectives:

- In two case studies, the effect was examined of the liberalisation of the trade in essential services on the economic, social and cultural rights of the population and of employees. Special attention was paid to foreign service suppliers that have established a commercial presence in the countries studied (see note 1, mode 3 of GATS). In addition, the studies looked at whether future inclusion ('commitment') of a particular sector in GATS would solve the problems the study revealed, or in fact worsen them. One study evaluated the practices of the Spanish energy concern Endesa in the electricity sector in Bogotá, Colombia, while another looked at foreign-owned private hospitals in Kenya. The hope is that, before countries make a binding commitment under GATS, discussion can be encouraged of the strengths and weaknesses of the GATS rules in dealing with the problems that have risen, both nationally and internationally. 

- Because there have been too few assessments of the impact on economic, social and cultural rights in countries that have already made binding commitments under GATS, one case study investigated the consequences of tourism in India, a country that has already committed to the liberalisation of hotels, restaurants and travel agencies under GATS. Another case study looked at foreign health insurance companies in Kenya, a country that has liberalised its financial services under GATS. In both studies, researchers have again explored the ways in which GATS rules can help or hinder the approach to problems that arose in the study.

Case studies

A summary of all three studies follows, along with general conclusions and recommendations. The complete final reports of the studies are available in English on various internet sites, or by request from SOMO and WEMOS. They are:


John Kinuthia, Trading in Healthcare Services in Kenya, are we prepared? Case study on the implications of committing healthcare services in Kenya under GATS. Consumer Information Network Kenya, Nairobi, Kenya.

Benny Kuruvilla and Janak Rana Ghose, Weighing the GATS on a development scale - The case of tourism in Goa. Equations, Bangalore, India. (contact:equations1@vsnl.com)

Néstor Y. Rojas, GATS, liberalisation and privatisation of the power sector in Colombia - The Endesa case. Censat Agua Viva, Bogotá, Colombia. (www.censat.org)

SOMO and WEMOS wish to thank the organisations that made it financially possible to carry out these case studies: Hivos, the Dutch Ministry of Foreign Affairs and Forum Syd.

For comments and more information, you can contact the organisations who carried out the case studies or:

Myriam Vander Stichele
SOMO (Center for Research on Multinational Corporations)
Keizersgracht 132, 
NL-1015 CW Amsterdam        internet: www.somo.nl 

and 

Marjan Stoffers
WEMOS
Postbox 1693
NL-1000 BR Amsterdam
internet: www. wemos.nl


20th January 2003


The health care sector
and foreign health care providers in Kenya

Current Policy

The government of Kenya is gradually decreasing its active role in providing health care. Under pressure from the International Monetary Fund (IMF) and the World Bank, it cut its budget in the late ’80s and early ’90s in order to deal with the economic crisis and pay back large foreign debts. As a result, the Kenyan government transformed its role from that of provider of health services to that of policy maker and regulator of health service provision. Its goal is to restructure the health care system, making it more effective, affordable and accessible, while improving the health of the Kenyan people. In this scenario, private companies and NGOs are gradually taking over health care provision.
The Kenyan government has in all business sectors been actively working to attract foreign investors. Although the market for foreign-owned hospitals in Kenya has not yet been permanently opened under the GATS agreement, in this and other sectors the government has placed very few restrictions on what foreign companies and organisations may do, in order to make foreign investment as attractive as possible. For example, foreign-owned hospitals are not required to treat poor and uninsured patients. The market for insurance, including health insurance, has already been opened according to GATS rules.

According to the International Covenant on Economic, Social and Cultural Rights (CESCR), every person has the right to the enjoyment of the highest possible standard of health. Non-discrimination is one of the covenant’s basic principles (see introduction). Governments are expected to protect, respect and fulfil CESCR rights, such as by providing accessible and high-quality health care services.

Discriminatory practices in commercial hospitals

Until 1989, all Kenyans received free health care. After 1989, in order to reduce government health care costs, user fees were introduced and uninsured patients were required to make out of pocket payments. The quantity and quality of public health services declined. Public health care became much less accessible for most Kenyans, while commercial care remained financially out of reach. Foreign-owned hospitals are located exclusively in cities, as are the offices of foreign insurance companies. But only 20 percent of Kenya’s population lives in the cities. In rural areas, health care services have collapsed since the institution of user fees. Many clinics and health care posts are out of use and there is just one doctor for every 33,000 people. In the city there is a doctor for every 1700 people.

Like all private hospitals, Kenya’s foreign-owned hospitals are often guilty of discriminatory practices that violate the right to the best possible health care for all. For example:
· Patients who have no money for further tests or treatment are sent away before treatment is completed--even in life-threatening situations. Each treatment must be paid for separately and in advance.
· Patients may be chained to their bed until their bill is paid or required to work in the hospital to pay off their debt.
· Accident victims are not automatically admitted to the nearest hospital if that hospital is beyond their means.

The cost per day for a foreign-owned hospital may be ten times as high as the cost for the subsidised general wing of the national hospital in Nairobi. Even there, patients must pay almost 4 American dollars a day--despite the fact that 56 percent of the population lives below the poverty line and has no more than 1 dollar a day to spend. The poor who are turned away from the commercial hospitals end up in the public sector, which is then burdened with the poorest patients.

In order to cut costs, the government-run national hospital in Nairobi has set up a private wing alongside the subsidised wing. This has made the double standard highly visible. In the subsidised wing, patients share beds and there is no pharmacy, while the private wing has enough beds and medicines. Doctors prefer to devote their time to the patients from their private practice, rather than to public health care.

Relationship to GATS

Kenya has not yet liberalised the hospital sector according to the rules of GATS, but during current negotiations, Kenya may permanently open the commercial health care market to foreign corporations. Research into the practices of foreign-run hospitals shows that they do not respect the principle of equal care for all, particularly for the poor. In this way they violate Article 12 of the International Covenant on Economic, Social and Cultural Rights. The GATS agreement does give WTO member states the right to regulate sectors that are subject to GATS provisions (within the limits of the GATS rules), in order to discourage abuses and excesses. But during GATS negotiations and in the GATS agreement, little attention is paid to the ability of a country like Kenya to make complementary regulations to protect its health care system. In addition, countries like Kenya are under pressure from the international financial institutions not to stand in the way of foreign interests--a pressure that is increased by the GATS rules for equal treatment for national and international corporations.


The practices of foreign health insurance companies increase the double standard

Wealthy, healthy Kenyans can increasingly spread risks and contract out their health costs by purchasing commercial insurance policies or joining Health Maintenance Organisations (HMOs). These companies tailor their services to the wealthy city-dwellers who were already able to pay their hospital bills. Some private insurance companies, such as the British/Kenyan AAR, charge between 190 and 344 American dollars a year. 

Private, foreign insurance companies refuse to accept patients who suffer from illnesses such as HIV/AIDS. This is in sharp contrast to the government’s public health insurance system, which is obligated to accept all patients. Private hospitals and commercial insurers are profit-driven and often transfer their profits abroad.

It is extremely difficult to collect data on foreign insurance companies and their practices. The Kenyan government has no such data. There is a suspicion that foreign insurance companies and HMOs work closely together, exchanging information on clients’ health and finances. In turn, HMOs work closely with certain hospitals to ensure that patients who can no longer pay for their health care are turned away. At this moment there is no Kenyan legislation whatsoever covering health care or insurance that applies to HMOs.

Relationship to GATS

During the previous GATS negotiations Kenya chose to liberalise its financial services without fully realising that it was also subjecting the health insurance sector to the rules of GATS. Article XVI prohibits governments from taking six specific kinds of measures to place limitations on companies, such as restricting the number of service suppliers. During the negotiations governments can limit these prohibitions but Kenya made only one limitation to complete market access under Article XVI. The Kenyan government could have required foreign insurers to insure poor patients, but did not take that opportunity during previous negotiations. The government can now require foreign companies to insure poor and vulnerable (HIV-positive or terminal) patients only if it also sets the same requirement for Kenya-based insurers, according to the GATS principle of non-discrimination and national treatment (Article XVII). If the Kenyan government sets the requirement only for foreign insurance companies, then other WTO member states can begin or threaten a trade dispute. If Kenya issues licenses to health insurers or sets standards of quality, then according to GATS Article VI.4-5, these measures must not be more burdensome to trade than necessary. It is feared that the discipline that GATS demands of governments will put pressure on their ability to protect human rights, because these protections can be seen as limitations on trade.

According to the GATS agreement (Article XI), countries are not permitted to apply restrictions to international transfer of profits in sectors that they have liberalised under GATS. Foreign health care providers and insurers earn a good profit from wealthy Kenyans. It is distressing that the profit from foreign insurers is not required to remain in Kenya, while the Kenyan health care system suffers from a chronic shortage of capital.

Certain provisions of GATS require complete transparency of government regulations and decisions, to help industry guard against loss of profits. But the GATS agreement does not require the business practices of foreign investors to be equally transparent. This case study has made clear that the government has little power to obtain answers to questions such as who is the owner of a company, what its policies and practices are with regard to poor patients, salaries, etc. The operations of foreign-owned hospitals and health insurance companies are anything but transparent.

Mobility of medical personnel and patients 44 See note 1, modes 2 and 4.

More and more wealthy patients from neighbouring countries are coming to Kenya for treatment in Kenya’s private hospitals. This leaves fewer beds for Kenyans, particularly poor Kenyans. In turn, those Kenyans who can afford it prefer to travel to other, often distant countries for treatment. The best-trained medical personnel tend to abandon the public for the private sector, where the pay is better. Anyone who can seeks work abroad. As a result, public health care suffers from brain drain and lack of personnel. Meanwhile, commercial hospitals attract foreign specialists, but they do not pass on their knowledge to local personnel.

Relationship to GATS

The member states of the WTO also negotiate within the GATS agreement about the supply of health care services to foreign patients and the admission of foreign service personnel. Wealthy patients from neighbouring countries who come to Kenyan hospitals yield cash, but at the expense of poor Kenyan patients. In the current round of negotiations, the Kenyan government is considering asking the North to open its market for medical personnel, so that Kenyan doctors and nurses can practice in the European Union. Kenyan nurses working abroad supply hard currency to support their families at home. Kenyan negotiators are inclined to focus on the economic advantages at the expense of their own people’s right to universal health care.


Privatisation of electricity in Colombia and the take-over by Endesa

Acting on the advice of the World Bank and the IMF, the government of Colombia has liberalised its electricity sector- -in other words, privatised it and opened it to foreign electricity companies. Although the nature of the sector makes competition within a given region difficult and allows consumers little choice, Colombia decided to adopt a full market model instead of improving public management. The public electricity company had heavy debts, which increased its desire for private capital. It incurred these debts by building hydroelectric power plants, again at the suggestion of the IMF and the World Bank.

To stimulate competition, the privatisation also involved breaking up the utility into separate companies for generation, transmission, distribution and delivery. The government’s new role is to set policy and monitor quality while working to attract foreign investors. Regional and local governments are required to implement privatisation within the established criteria.

Colombia has not yet made a binding commitment to liberalising the electricity sector under the rules of the GATS agreement. This case study shows what problems have arisen in the sale of a privatised company to a foreign investor (see mode 3 of GATS), and what if any options there are for dealing with these problems in a future commitment under GATS.

How Endesa got around government regulation

When the electricity utility for Bogotá, Colombia's capital, was privatised, it was divided into three parts. The original company, EEB, remained responsible for electricity transmission, while a new company, Emgesa, was formed for the generation, and another company, Codensa, for distribution and delivery. This was done without permission of the responsible city council. Employees protested, but a court found that it was more important not to undo the capital injection.
Because the government wanted to sell the original EEB as fast as possible, it accepted the lowest appraisal of the company’s value, although it is in the public interest to obtain the highest possible price for the sale of public property. The offer of the highest bidders was in fact above the lowest appraisal.

The new shares of Emgesa and Codensa were bought by companies that were owned for the most part by Endesa, a Spanish energy multinational with extensive holdings in Latin America. But the extent of Endesa’s control over the purchasing companies was not clear, because Endesa participated in the purchase both directly and via Chilean subsidiaries. Endesa also acquired 11 percent of the transmission company, EEB. As a result, the division of the electricity sector into separate companies meant little in practice. But the Colombian government lacked the resources to do anything about it.
The capital injection from the new shareholders was not used to pay off all the energy company’s debts, nor was it invested in infrastructure and maintenance, as was the intention. Instead, the money was used to pay severance to the 40 percent of the employees who were laid off--although personnel reduction was not an objective of the privatisation. In addition, part of the capital was drained off via a large dividend payment to the shareholders, including Endesa.

Meanwhile, the local government lost its majority vote in Emgesa and Codensa. This transfer of control over the privatised companies violated the legal agreement that not more than 49 percent of the shares would be sold.

Relationship to GATS

Like the Colombian government, many governments wish to maintain control over privatised utilities by retaining a majority of the shares. But when a country liberalises its utilities under the GATS agreement, Article XVI (2f) does not allow the government to limit the participation of foreign capital, unless the government explicitly states from the very beginning that it wishes to do this. Under GATS Article XXI, establishing a limitation at a later stage is difficult and expensive. GATS also requires governments to draw up standards and licensing criteria so as to interfere as little as possible (Article VI.4-5) with trade, including investment (see note 1, mode 3), rather than maintaining as much control as possible over essential services in the public interest.

If Colombia were to permanently liberalise its electricity sector, it would not under GATS be in a position to deal with some of the problems that have arisen:

- If the government privileges foreign companies while failing to protect the interests of its own people, the people have no international recourse. Meanwhile, the GATS rules give international protection to foreign companies, allowing them, for example, to protest administrative decisions by national governments (Article VI.2), which may be punished by sanctions.

- The GATS agreement demands that governments make their regulatory structure transparent for other WTO members and their companies (Article III). But Endesa was able to use complex corporate constructions to get around the government’s division of the electricity sector into separate entities. Clearly, transparency in the structure of multinational corporations is also essential, but the current GATS rules do not promote corporate transparency.

- GATS rules do not take into account that governments must have the resources to monitor foreign corporations that buy up privatised companies, in order to protect the public interest. They offer governments no tools with which to challenge foreign corporations that flout national laws. Yet GATS does guarantee foreign corporations the right to enjoy the same status as national corporations.

Consequences for employees and consumers

At Codensa, with Endesa’s participation, 40 percent of the company’s employees were voluntarily or involuntarily laid off without regard to the procedures of the union contract. Employees who were involuntarily laid off lost their source of income and their social security. New workers were hired at lower wages and with fewer benefits. As a result, the company undermined the union. To reduce payroll costs, the company switched to outsourcing. Outsourcing companies paid lower wages and had worse working conditions, and their employees had no union contract. These are clear violations of the right to work, income, adequate working conditions and union representation as has been established in the International Covenant on Economic, Social and Cultural Rights (CESCR Articles 7, 8 and 11). With this strategy, Codensa hoped to reduce its own debts of 23.8 million Euros (as of September 2002) and remain competitive in the international market. Endesa incurred its heavy debts by rapidly buying up power companies, particularly in Latin America and southern Europe.

Codensa’s aggressive practice of installing new, expensive-- and for some unaffordable--electricity meters led to resistance and demonstrations. In direct contrast to the objectives of privatisation, household electricity prices went up, especially for low-income households, some of which could no longer afford electricity. Large companies and wealthy households, however, saw their rates go down. The Colombian government took measures to make these pricing strategies possible and has been very receptive to the lobbying of companies like Endesa. Yet according to Article 11 of CESCR, the government has the obligation to promote acceptable living conditions, explicitly including access to affordable electric power. On the other hand, Endesa has succeeded in substantially reducing power cut- offs and decreasing operational losses.

Relationship to GATS

Governments in countries such as Colombia often lack the resources to carry out their obligations under CESCR and to enforce their own legislation on the subject. They also lack the capacity to investigate foreign companies, which makes them more likely to give in to the interests of investors. The GATS agreement contains nothing that would strengthen the ability of individual countries to deal with the problems they encounter with foreign service suppliers. GATS acknowledges only that many developing countries lack the resources to participate in international trade in services, and that developed countries can take measures to promote the export in services from developing countries (Article IV). However, developing countries do not have the power to enforce this article.

If Colombia commits to liberalising electricity generation, distribution and delivery under GATS, then GATS will discipline the regulatory actions of Colombia’s national, regional and local governments in order to give foreign companies as many rights as possible, such as the right to enjoy the same status as a national company (Article XVII) or to operate without limitations (Article XVI). The international organisations that put pressure on governments to ensure adequate working conditions, guarantee the right to organise, and protect consumers cannot enforce these rights with the same kinds of sanctions that are available under GATS and the WTO. International regulation to rein in multinational corporations is weak and not binding. As a result, rights and responsibilities are not in balance.


WEIGHING THE GATS ON A DEVELOPMENT SCALE
THE CASE OF TOURISM IN GOA, INDIA

Policy

India’s central government has opened up part of India’s tourism sector, i.e. hotels, restaurants and travel agencies, according to the provisions of the 1995 GATS treaty. India’s tourist industry provides jobs, and tourists are an important source of foreign currency. Although GATS is intended to stimulate investment by providing stability in laws and regulations, the opening of the sector failed to generate sufficient concrete investment. In 2001, the Indian government took more measures as part of its autonomous liberalisation initiatives to attract foreign tourist businesses, such as giving tax breaks to hotels in remote areas and important tourist destinations.

For the most part, India’s tourist industry is informally organised and comprised of small and medium-sized businesses. Because the government lacks reliable data, it has no real insight into the consequences of liberalisation. Policy and regulations for the tourist industry are made largely at regional and local levels. Local decision-making is important for the tourist industry in particular: each area is different, and flexibility is essential. But the decision to liberalise the tourism sector under GATS was made by the national government, without input from regional and local regulatory authorities. If decisions by local governments go against GATS regulations, however, India could be summoned before the WTO Dispute Settlement Body.

Member states of the WTO can from March 31, 2003, indicate which services sectors in their own country they wish to open to foreign investment or personnel or service products. Because developing countries such as India have little data on the environmental and social impact of tourism, they are not really able to prepare for the further liberalisation of the tourist industry, in part because of the rapid and undemocratic way in which preparations for the negotiations are being conducted.

Consequences for local residents

The province of Goa, on India’s west coast, is a popular tourist destination. Goa has a large budget for promoting tourism, although the tourist industry itself would prefer better transportation and reliable electrical power. Such improvements would also benefit local residents. 

The hotel sector has intensively lobbied government agencies and pushed for changes in environmental planning. Government agencies have failed to enforce environmental regulations that are intended to protect dunes and beaches. The two luxury hotels that were examined for this study have both expanded into a no-development zone along the coast. Permanent construction in areas with large tidal action has caused dramatic erosion of the beach. Around the Goa Marriott Resort, turbulent waves have increased in such way that that tidal waves wash into the hotel’s swimming pool during the monsoon, resulting in periodic closures. The Taj Fort Aguada Beach Resort has done some construction without permits and had a waste treatment plant that did not work. 
The unrestricted construction of hotels along the sensitive coastline of Goa has done irreparable damage to the environment:
· the ecological balance between land and marine life has been disturbed,
· sandstorms block roads,
· excessive pumping of ground water HAS lead to salt water ingress in the coastal aquifers,
· the coastline is eroding,
· non-biodegradable garbage, such as plastic bottles, is piling up,
· nightly parties cause noise pollution.

The hotels were designed without taking protests from neighbouring residents into account. The Taj Fort Aguada Beach Resort forced neighbouring residents from their land and houses, in some cases using physical threats. This took place with the knowledge and support of the government, which thereby failed in its responsibility to guarantee adequate living conditions (CESCR Article 11).
The hotels use large amounts of water, decreasing the supply for local residents. Tourism has also driven up the price of basic foodstuffs. This has increased the work burden of women in particular.
Tourism has also commercialised local cultural products and festivals, despite the government’s responsibility to protect and develop cultures (CESCR Article 15.2).

Increased tourism has also led to a growth in prostitution, child prostitution and traffic in women and children. The tourist industry tends in general to discriminate against women. 
Local activists believe that Goa is likely to emerge as one of the primary child prostitution destinations in the world. The government, unwilling to discourage tourism, turns a blind eye. Yet according to Article 10 of CESCR, children have the right to be protected from exploitation.

Relationship to GATS

GATS negotiations tend not to take into account the fact that many developing countries lack the resources and the political will to establish and enforce adequate regulations protecting local residents and the environment. The international tourism lobby WTTC would prefer that governments not regulate the tourist industry at all, but only facilitate it.
In addition, the GATS agreement stipulates that qualification requirements, technical standards and licensing should not constitute unnecessary barriers to trade (Article VI.4-5). These are regulations that affect the construction of hotels.
If India’s government wishes to safeguard economic, social and cultural rights and protect the environment, it can under Article XIV take measures to protect ‘public morals’ or ‘human, animal or plant life or health’. But if other WTO members accuse India of using these measures to limit trade in services, then India must be able to prove that the new measures are necessary.

When it liberalised travel agencies and the hotel and restaurant sector under GATS, India’s central government stipulated that the participation of foreign capital should be limited to a maximum of 51 percent. But it chose not to make any other limitations on foreign companies. As a result, local governments may not limit the number of (foreign) hotels, even though Goa’s coast is full in environmental terms and the area has social problems that must be addressed. GATS makes it difficult and expensive to go back and add new limitations (Article XXI). Article XVI prohibits six types. The six kind of limitations which a WTO member state may not maintain or adopt are limitations on:
· the number of service suppliers
· the total value of transaction or assets
· the total number of service operations or quantity of service output
· the total number of natural persons
· the type of legal entity or requirement to set up a joint venture
· the participation of foreign capital

of measures that governments might use to set limits in a sector that has been liberalised under GATS, unless a country has already requested an exception (‘limitation’) during the negotiations. Before the opening of the tourist industry, India’s central government could have negotiated such exceptions, but failed to do so. During current negotiations, India can only either preserve the status quo or abandon the limitation on foreign investment in hotels and restaurants. The United States has already stated that it would like to see this limitation withdrawn.

Under the GATS agreement, foreign and national companies must be accorded equal treatment (Article XVII). If local authorities in a Goan village issue hotel and restaurant licences to local residents only, or give preference to small, locally owned hotels that do less damage to the environment, and exclude foreign hotels, this can be challenged by other WTO members. 


Consequences for employees

The American hotel chain Marriott dominates the tourism industry worldwide, but seldom invests in ownership of hotels. Instead Marriott enters into management contracts with local hotels, which are permitted to use the Marriott name as a mark of quality, and sets standards for issues such as personnel policy and waste water treatment. Marriott tries to employ local managers as much as possible, which can lead to transfer of knowledge. Individual Marriott hotels pay a fee for the use of the chain’s worldwide reservations system and other services.

The Goa Marriott Resort was found to have, for the most part, adequate working conditions as described in the International Covenant on Economic, Social and Cultural Rights (CESRC Article 7). Working mothers were also adequately protected (Article 10.2). But Marriott International has actively worked against union organisation, in conflict with Article 8 of CESCR. At the Marriott Resort in Goa, none of the employees belonged to a union. The Taj Fort Aguada Beach Resort, which is fully Indian-owned, was found to violate Article 7 of CESCR with regard to decent wages, opportunity for promotion, and healthy working conditions, including meal time and breaks. The International Labour Organisation (ILO) has also received complaints that the Taj ForT Resort has actively worked against the right to organise, in opposition to Article 8 of CESCR.
Although tourism has created jobs, others, such as fishermen, have been cut off from their traditional work and income and have lost their right to work (CESCR Article 6).

Relationship to GATS

International corporations with a worldwide reservations system can stimulate smaller local businesses to work more efficiently. But smaller businesses can also end up being forced out, and too much competition can put pressure on working conditions. GATS stipulates that businesses in developing countries must be given access to distribution channels and information networks (Article IV), such as Marriott’s Internet reservations system, but developing countries cannot enforce this. Article IX (which prohibits practices that undermine competition) has not been able to prevent a few major players from monopolising the tourist industry, along with related sectors such as travel information, airline reservations, etc.

Despite the inability of local, national and international authorities to guarantee labour rights, not to mention social and cultural rights, calls are being made in the current GATS negotiations for giving complete freedom to businesses and consumers in the tourist industry. As a result, there are too few instruments for dealing with the problems that arise from liberalising trade in services. 

Wealthy Northern countries are reluctant to open their markets under GATS to unskilled workers from developing countries, which would improve the right to work. They are only willing to give limited access to skilled personnel who have money to invest or who can ease labour shortages. However, wealthy countries want their own skilled labour to be admitted to other countries. They also demand extensive market access in sectors where they stand to make a profit. As a result, the GATS agreement is unbalanced and favours the North.


Conclusions and recommendations 
from the three case studies

Not just a trade perspective

The case studies that have been carried out by partners of SOMO and WEMOS show that liberalisation of services such as health care, electricity utilities and tourism, or their inclusion in the GATS agreement, have complex consequences for societies. In the countries studied, corporate and financial interests dominate, and the advantages that are expected from liberalisation and the GATS agreement are primarily economic. An analysis from the perspective of the International Covenant on Economic, Social and Cultural Rights shows that liberalisation of services also has direct and indirect consequences for society, and especially the more vulnerable groups. The availability and accessibility of essential services such as health care and electricity is crucial to guaranteeing the socio-economic human rights the CESCR was intended to protect. As a result, such services cannot be treated as ordinary merchandise. The consequences of tourism, too, show that this sector cannot be dealt with in GATS negotiations purely from a perspective of trade.

Evaluation that takes people and policy into account

* Much information is still missing that is needed for adequate decision-making in the current round of GATS negotiations. What is missing is not only statistical data, or actual knowledge of how foreign service suppliers operate. As the case studies show, it is still unclear how economic, social and cultural human rights will be guaranteed in sectors that are regulated by the GATS agreement, or how sustainable development will be encouraged.

? For this reason, it is essential to conduct evaluations before proceeding with negotiations. The case studies show that such an assessment per service sector must pay special attention to the consequences of liberalisation and GATS rules for:
· the economic, social and cultural human rights of all people, and particularly for the poor, women and children;
· consumers;
· employees;
· local small businesses;
· the environment and ecology.
The case studies show clearly that such an evaluation must also take into account:
· national policy and the capacity to carry it out;
· existing social and environmental legislation and its enforcement in practice;
· the influence and requirements of the World Bank and IMF;
· the dynamics of the international market and competition per service sector;
· the strategies of the major international companies per sector.


* The case studies also show that national decision-making on GATS negotiations seldom takes place democratically. Local governments, responsible agencies, interest groups representing the poor, and citizens as a whole are almost entirely excluded from the process. Partly as a result, complex relationships and larger social issues within a service sector tend to be neglected.

? In order for countries to take positions in the GATS negotiations it is essential that:
· all relevant agencies and ministries confer and coordinate on an equal basis;
· local governments be involved in this coordination and their jurisdiction not be restricted without their consent, as happened in India;
· a multi-stakeholder approach be used, with special attention to the interests of the poor.


GATS does not address the problems of liberalisation of services

* The case studies show that liberalisation of services tends to strengthen companies’ right to operate freely, which works to the advantage of customers who can afford to pay, but at the cost of the environment or of the rights of the people as a whole. It widens the gap between rich and poor:
· In Kenya, adequate health care and health insurance are within the reach of the wealthy only; brain drain to the commercial sector and abroad increases the gap;
· in Colombia, electricity prices for the poor have risen and wages for ordinary employees have fallen, while a foreign company drains off capital;
· in India, tourism gives the poor less access to water and children are prostituted while rich tourists and hotel owners encounter few obstacles.

This two-tiered system violates the non-discrimination principle of CESCR. According to this human rights covenant, governments must take special measures to guarantee the rights of the poor. Yet when a service sector is subjected to the GATS rules, governments cannot treat foreign companies differently from national companies or other foreign companies (Articles XVII and II respectively) to protect the poor. In case of conflicts, it is the WTO panels who may decide.

* The case studies show that when governments attempt to carry out policy, they are often hampered by a lack of transparency on the part of foreign service companies. This was the case with both the privatisation of electricity in Colombia and Kenya’s quest for better health care for all its people. The GATS rules do little to increase the transparency of foreign service suppliers. Only Article IX makes it possible to request available public information from the home country of the parent company in case of unfair competition practices by the company. In contrast, GATS requires governments to make their laws, regulations and administrative decisions transparent. In addition, measures to ensure quality may not be more burdensome to trade than necessary. This works to encourage maximum freedom and profit for the business sector, while governments are given no instruments with which to monitor the policy and actions of multinational corporations. It is not sufficient to leave this monitoring to the host countries, because many states do not have the power to do this.

? In the GATS negotiations, binding agreements must be made that will increase the transparency of internationally operating service companies, for example, that WTO member states must enact measures or laws to require internationally operating companies to report on their international structure and their compliance with social and environmental laws and agreements in the countries in which they operate. 

* Foreign service suppliers and service consumers (tourists) do not always respect economic, social and cultural human rights. As a result, rights such as the right to work, adequate working conditions and unionisation may be violated.
If the governments of developing countries wish to keep a sector attractive for foreign investors, they may have difficulty in implementing a policy that protects the interest of the whole population. In addition, the World Bank and the IMF influence developing countries to adopt a policy that benefits foreign investors and free markets. The public interest comes second, as it did during the sale of the privatised electricity utility in Colombia, and as it has in India ’s handling of prostitution problems. The new role of regulator and policy-maker poses many problems for these governments. They are often influenced by business interests in enacting regulations and enforcing existing laws.
The GATS agreement permits national regulation up to a certain point, but the case studies show that regulation is often lacking in practice. As a result, an inequality of rights arises, to the disadvantage of the poor.

? (1) Prior to liberalisation under GATS, a country must, for each liberalised sector, establish national regulatory and supervisory agencies that are separate from the executive governments.

? (2) In GATS negotiations and rules, it must be recognised that for the liberalisation of services in general, and the subjection of specific sectors to GATS in particular, necessary national anticipatory policy is often absent or not enforced. For this reason, Article IV must not only strengthen the ability of developing countries to export services, but strengthen their ability to deal with problems that arise in ‘importing ’ services, such as admitting foreign service companies or foreign consumers (tourists). Article IV must not be, as it is now, non-binding. Here is a clear responsibility for wealthy countries. According to the ESCR covenant, they must take measures to help developing countries realise human rights. A coherent policy aimed at achieving sustainable development is essential.

The consequences of GATS rules

* The findings of the case studies on the liberalisation of services confirm the conclusions of the UN High Commissioner for Human Rights (June 2002), who invokes the obligation of governments to regulate so as to guarantee the economic, social and cultural human rights of all. This must have higher priority than the rules of trade.

The GATS agreement and the application of the GATS rules formalise liberalisation and make it legally binding. This works mainly to the advantage of powerful corporations and economically powerful countries, giving them an instrument that allows them to challenge certain administrative decisions (Article VI.2-3), to insist on the same treatment as other international corporations (Article III) and to drain off profits to their home country (Article XI).

* For service sectors that fall under GATS rules, the GATS agreement offers too little flexibility to undo liberalisation or refuse to implement GATS rules if ESC rights are violated or if they conflict with a government ’s responsibility to implement the ESCR covenant. In Kenya, for example, the government discovered only afterwards that in liberalising the health insurance sector under GATS it had made too few exceptions ('limitations') to prevent foreign health insurers from refusing to accept poor patients.

? When economic, social and cultural human rights are violated, the GATS agreement must provide more flexibility to:
· reverse the liberalisation of a sector under GATS without having to wait for maximum three years or to agree on 'compensatory adjustments' for other WTO countries, as is now stipulated in Article XXI. Protection of ESC rights must also be discussed in the current negotiations on measures that can protect an economy from severe damage through import (Article X on 'emergency safeguard measures');
· substantially ease policy limitations on market access (Article XVI) and equal treatment for national and international companies (Article XVII); 
· give highest priority to respect CESCR in current negotiations on the further disciplining of domestic regulation on standards and licensing by governments (Article VI.4), instead of prioritising the principle of the least burdensome to trade, or of economic necessity.

* As a result of the liberalisation of the hotel and restaurant sector in India, it has become difficult to give preference in licensing to local and small-scale enterprises that do less damage to the environment (see the obligation not to discriminate against foreign companies under Article XVII). To protect the environment, Article XIV stipulates that a government can take measures to protect plant and animal life. This is insufficient to protect whole ecosystems. In addition, India ’s governments would bear the burden of proof if another WTO member state were to challenge the measures’ necessity. And the obligation under Article VI.4-5 to make licences no more burdensome than necessary is too unclear about what this means in practice and to which service sectors it applies.

? The GATS negotiations must clarify the intent of GATS rules, or modify its regulations to give more weight to environmental protection.

* The case studies show that much more must still be done to balance economics and trade with social, cultural and environmental policies. Only then will the benefits of trade in services be available to all.

? The negotiation process on further liberalisation of service sectors under GATS must be suspended. In the international market, international instruments must first be strengthened that can defend the interests of the poor (e.g. against child prostitution); protect the rights of consumers and employees; guarantee ESC rights; and protect the environment. Economic, social and cultural human rights and the environment must have priority over trade rules.
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