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Trade Committee

Inquiry into the General Agreement on Trade in Services

1. Introduction

1.1 
The Victorian Greens welcome this opportunity to comment on the provisions and possible impact of the General Agreement on Trade in Services (GATS).   We recognise that foreign trade and investment can be beneficial in terms of:

1.1.1 the transferring of skills and technology not available in the domestic economy;

1.1.2 allowing the importing and exporting of goods and services necessary for the economic well-being of the Australian community;

1.1.3 encouraging innovation and the adoption of new practices and higher standards;

1.1.4 encouraging efficiency through the adoption of 'international best practice' and the importation of technology which makes the local production of goods and services possible; and

1.1.5 giving developing countries, in particular, fair opportunity to trade with developed countries.

1.2 However, the Victorian Greens are also mindful of the negative influences of poorly regulated foreign trade and investment and support a policy of a rules-based managed international trade and investment. The Victorian Greens believe that nation-states have a right and a duty to ensure that their consumption and production, including both imports and exports, are sustainable.   

In addition, we believe that international trade and investment should not undermine Australia's obligations under international human rights instruments, in particular, our obligations under the International Covenant on Economic, Social and Cultural Rights (ICESCR).

1.3 Our comments on GATS are firstly guided by our views that international trade and investment should support the following objectives:

1.3.1 protecting local employment and labour conditions;

1.3.2 reducing economic and political vulnerability through economic self-reliance;

1.3.3 encouraging diversification of industry;

1.3.4 permitting and encouraging the development of local technologies and investment in cleaner technologies;

1.3.5 encouraging investment for sustainable development prioritising areas in need of revitalisation;

1.3.6 reducing the amount of energy and pollution required to power the global economy; and

1.3.7 protection of the environment.

1.4 Secondly, our comments are guided by the recognition that successive Australian governments have played a necessary and highly important role in ‘including the unincluded’ in the social and economic life of Australia.  As pointed out by ACOSS, 

Australia has developed a mixed economy of welfare because of public recognition that the market has failed to deliver adequate economic and social outcomes for a significant proportion of the population. Individuals and families do not have equal capacity to purchases the goods and services they need, and for this reason government intervention is important. Human services are fundamentally different from other types of business and production, and this needs to be reflected in the way governments fund and deliver human services.

The Victorian Greens hold the view that a strong public sector is a prerequisite for a healthy civil society, and that some services such as health, education and water, due to the community service obligations required of them and to Australia's obligations under the ICESCR, should remain under the control of 'governmental authority'. Ownership or control by government does not preclude such agencies being run on an efficient economic basis, but does mean that fulfilling community service and human rights obligations may mean that their profits would not be as great as they would be without such obligations. This reduced revenue is accepted as a necessary cost in a civil and equitable society. We believe that essential services must be maintained and protected from capture by for-profit corporations under international trade agreements.

2. GATS Provisions and Public Services - Overview

2.1 
There has been intense debate and much concern expressed about the impact of GATS on essential public services. This concern has been dismissed by the World Trade Organisation (WTO) and many governments and/or their representatives who claim that the provision of public services are protected under GATS. Reference is often made to the Preamble Statement or to Article 1.3(b) as evidence that public essential services are protected under GATS.   

2.2 
The Preamble statement recognises "the right of Members to regulate, and to introduce new regulations, on the supply of services within their territories in order to meet national policy objectives,..". However a preamble is no more than a declaratory statement and has no legal standing in respect to interpretation before a WTO dispute panel. Thus, only Article 1.3(b) holds any legal significance in respect of disputes pertaining to the status of a 'public' and/or 'essential' service.

Article 1.3(b) states that:

"services" includes any service in any sector except services supplied in the exercise of governmental authority;

however, the scope of (b) is qualified by (c) which states:

"a service supplied in the exercise of governmental authority" means any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers.

Article 1.3(c) limits the scope of Article 1.3(b). The Vienna Convention on the Law of Treaties provides rules on interpreting international treaties, Article 31.1 of that Convention states:

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its objective and purpose.

The purpose of the GATS agreement is to facilitate the “early achievement of progressively higher levels of liberalization of trade in services through successive rounds of multilateral negotiations”.   GATS is not a human rights document with the primary purpose of establishing cheap and affordable access to services; it is essentially a commercial document that’s primary purpose is to free up markets for the expansion of the business sector into services globally.  As such it will be interpreted in a trade and/or economic framework.

2.3 From a legal perspective, the critical terms are "commercial" and "competition".  Neither is defined in the agreement and will be largely determined by the interpretation given by a WTO dispute settlement panel.  ‘Commercial’ generally means 'engaged in commerce', 'pertaining to commerce and trade', 'the buying and selling of goods for money or its equivalent' and 'trading or exchange of merchandise'. Almost all public services in Australia are supplied through an admixture of public and private suppliers, which often, particularly since the ongoing economic restructuring of the 1980s, include commercial aspects. Tertiary education and many health services, though nominally public, are supplied on a fee-for-service basis whether via a prolonged HECS system or through a publicly funded medicare system, - one could easily argue that they are essentially commercial transactions or contain commercial aspects. Thus they would fall outside the exclusion in Article 1.3(b).

2.4 
‘Competition’ means 'rivalry in the market', 'striving for custom between those who have the same commodities' and the 'act of competing or contending with others'. Universities, whether public or private, compete for students as do medical services for patients. Thus they would not necessarily be excluded under Article 1.3(b). Further, the use of the word "nor" in Article 1.3(b) suggests that in order to exclude or protect public services one has to demonstrate that neither 'commercial' nor 'competition' applies to any given service.  

2.5 
The EC Treaty has a similar exclusion provision, Article 55 of the Treaty states that:

The provisions shall not apply, so far as any given Member State is concerned, to activities which in that State are connected, even occasionally, with the exercise of official authority.      

It has been noted by a number of commentators that the European Court of Justice has taken a restrictive interpretation of the scope of the Article.   In fact there have been no decisions in which the Court found that an activity was excluded under Article 55
. This indicates that the interpretation taken by courts and tribunals/panels is likely to be unduly narrow. Further indication that the scope of Article 1.3(b) will be narrowly construed is supplied by the obiter in the Bananas Case (Regime for the Importation, Sale and Distribution pf Bananas, Apellate Body Report, WT/DS27/AB/R, 9 September 1997), which stated in paragraph 220:

220 … we note that Article 1.1 of the GATS provides that "[t]his Agreement applies to measures by Members affecting trade in services".   In our view, the use of the term "affecting" reflects the intent of the drafters to give a broad reach to the GATS.   The ordinary meaning of the word "affecting" implies a measure that has "an effect on", which indicates a broad scope of application.   This interpretation is further reinforced by the conclusions of previous panels that the term "affecting" in the context of Article III of the GATT is wider in scope than such terms as "regulating" or "governing".   We also note that Article 1.3(b) of the GATS provides that " includes any service in any sector except services supplied in the exercise of governmental authority", and that Article XXVIII(b) of the GATS provides that the "supply of a service includes the production, distribution, marketing, sale and delivery of a service".  There is nothing at all in these provisions to suggest a limited scope of application for the GATS…" [emphasis added].

2.6 In addition, on the coexistence of government owned and private hospitals, a Background Note by the Secretariat states that:

…concerning their competitive relationship and the applicability of the GATS: in particular, can public hospitals nevertheless be deemed to fall under Article 1.3? - that the hospital sector in many countries, however, is made up of government and privately-owned entities which both operate on a commercial basis, charging the patient, or his insurance for the treatment provided.   Supplementary subsidies may be granted for social, regional and similar policy purposes.   It seems unrealistic in such cases to argue for continued application of Article 1.3 and/or maintain that no competitive relationship exists between the two groups of suppliers or services.

2.7 Another Secretariat Note, in this instance referring to Environmental Services states: 

… if services were deemed to be supplied on a commercial basis, then regardless of whether ownership was in public or private hands, the sector would be subject to the main GATS disciplines and to the negotiation of commitments under Articles XVI and XVII. A different issue arises in situations in which the government has privatized certain services as local monopolies and the private firms receive payment from the government rather than individual users. One view could be that these are still services supplied in the exercise of government authority, as defined by GATS Article 1.3 - since they are not supplied on a commercial basis to individual users and they continue to be (local) monopolies - and, therefore, do not fall within the scope of GATS disciplines. Another view could be that these services are being procured by the government and, therefore, the manner of purchase per se would fall within the scope of GATS Article XIII and any future disciplines on procurement.

2.8 The conclusion to be drawn from these examples is that Article 1.3(b) and (c) will have a very narrow application and will not protect public services. Since these early interpretations and the consequent concern raised by NGOs, the WTO Secretariat published its GATS, Fact and Fiction.  However, this document has not reduced the concerns, as it is largely viewed as a document produced to restore credibility to GATS and the WTO, particularly since Seattle, and the issues still remain unclear or ambiguous at best.  Given the above discussion, the Victorian Greens are concerned about the continuing maintenance of public services and believe they will be threatened by GATS.  

2.9 Markus Krajewski,
 Visiting Attorney at the Center for International Environmental Law (CIEL) has put forward a number of suggestions that render the interpretive breadth of Article 1.3(b) and (c) less ambiguous. First, he suggests the adoption of a restrictive interpretation.  This means that if a term is ambiguous, then the meaning of the term which involves less general restrictions on the sovereignty of the party shall be used. A second way around the problem involves the adoption of an effective interpretation (effet utile) or the teleological approach. This looks at the goal of the treaty and treats all objectives equally. Thus, although the objective is to liberalise trade in services, the third and fourth preambular statements of GATS also incorporate the right to regulate the supply of services. This would require an interpretation of GATS Article 1.3(c) which is narrower than the meaning of the provision obtained from a textual approach, in essence meaning that the overall objectives of GATS would be to liberalise trade in services while securing the sovereign right to regulate services.

2.10 Krajewski's third suggestion looks at legislative approaches to narrow the scope of GATS in reference to public services. This involves an amendment to GATS either through an interpretive understanding or an authoritative decision of the Ministerial Conference or the General Council.    He suggests 2 amendments to Article 1.3, as follows:

'services' includes any service in any sector except services supplied in the exercise of governmental authority as determined by the national laws and regulations of each Member; 

or adding another sub-paragraph which narrows the scope by specifying "commercial basis" and "in competition", such as;

(d) 'a service supplied on a commercial basis' means any service supplied in exchange for a market price (a price covering the actual costs of supplying the service) and 'a service supplied in competition with one or more service suppliers' a service supplied under the same conditions, especially in fulfillment of universal supply obligation, as the competitors.

2.11 The Victorian Greens believe that the current definitions are too ambiguous. We recommend that the government explore the options suggested by Krajewski, or similar alternative approaches to ensure that public services are protected under GATS.


2.12 Before turning to specific areas of the service sector, we wish to make a comment on GATS and the WTO dispute settlement process. Though the WTO and Member governments attempted for a while to maintain the political and legal fiction that trade did not impact on non-trade issues we now know through some of the cases adjudicated before the dispute panel that this is not the case.
  GATS cases - with their potential to impact on areas of social policy -  will further draw these 'non-trade' issues into the dispute settlement process. As the process stands at present, it is in direct conflict with adjudication procedures underpinned by the notion of the rule of law. It is important that the procedures of the dispute panel process be reformed. This is particularly so given that the WTO Dispute Settlement Mechanism is unique in international law in its juridical and legalistic system for disputes, with virtually automatic, binding application of its decisions, it has far greater power than the United Nations to enforce its findings. At the very least, the system should allow standing to sectors and/or individuals affected by its decisions, and amicus briefs by civil society groups, non-government organisations and unions.   

2.13 There is nothing radical in suggesting reform of the dispute settlement process. The recommendations we make are all part and parcel of the liberal political tradition. We believe that reform of the dispute settlement process, and issues of transparency and accountability should be part of the GATS agenda. The ideal situation would be to bring the WTO system under the auspices of the United Nations.  That way we could ensure that trade agreements are not inconsistent with the obligations under international conventions relating to human rights, the rights of workers and environmental standards.

In the next sections we address specific service sectors such as health, water, education, local government, energy and the impact on developing nations.

3. GATS and Health Services

3.1 It is well established that the principle of access to health care in Australia is on the basis of need, not wealth nor insurance status (the "Medicare principles").

3.2 It is also well established that Australia has a complex and idiosyncratic system of health care funding, due in particular to the fact that the right of medical practitioners to provide their services in private practice is enshrined in the Australian constitution.

3.3 The Australian health system consists of a mixture of services funded in various manners, including:

3.3.1 Publicly funded hospitals, including public, not-for-profit and some privately owned hospitals (which include both "BOOT" arrangements in which private for-profit owners build, own, operate and transfer back to government after the lease period, normally about 25 years, and private-public partnerships or PPPs/P3s, which in the current Victorian arrangement involves private owners building, owning, and transferring back the hospital in the same manner, but not operating it). In publicly funded hospitals no fee is normally payable by patients for medical, surgical, nursing or allied health care, or pharmaceuticals. These are funded through joint Commonwealth-state funding agreements (Healthcare Agreements, or Medicare Agreements prior to 1998);

3.3.2 Fee-for-service private hospitals offering similar services but, in most cases, not the highly specialised and critical or intensive care facilities of the major tertiary teaching hospitals, which in Australia are historically public hospitals. In private hospitals, most patients are usually covered by private health insurance, though some may choose to pay on a direct fee basis, and there are usually gaps between what health insurance funds pay and the fees charged by hospitals, although some health insurers have entered into 'no-gap' agreements with selected private hospitals;

3.3.3 Private community-based medical practitioners (general practitioners and specialists) who may charge all their fee to the Commonwealth government ("bulkbilling"), or charge a fee to the patient, who may then claim reimbursement from the Commonwealth government, in both cases under the Medical Benefits Scheme (MBS). Again there is usually a gap between what the practitioners charge and what the MBS pays; 

3.3.4 Publicly funded community health services, offering services such as physiotherapy, podiatry, counselling, occupational therapy,  speech therapy, group therapy and social support, drug and alcohol services, health promotion and community development, and in some cases public dental services; largely funded through the states but with some Commonwealth funding for certain services. Providers may also charge an additional fee to patients or clients for specified services, based on the clients means.  Many of these services are also available through private providers.

3.3.5 Community based private pharmacies, offering a range of pharmaceuticals, some of which are subsidised by the Commonwealth government through the Pharmaceutical Benefits Scheme (PBS) for low-income earners;

3.3.6 Home and community care (HACC) services for the frail elderly and people with disabilities, and maternal and child health services, both publicly funded through joint Commonwealth-state-local government funding. In the case of home and community care services (although not generally maternal and child health services) the publicly funded providers may also charge additional fees on a sliding scale based on means. Similar services to HACC services are also available from private providers.

3.3.7 A range of more specialised providers of health and community services, many of whom are publicly funded not-for-profit agencies, including drug treatment services and psychiatric disability services;

3.3.8 Publicly funded mental health services in acute or community settings;

3.3.9 Publicly funded nursing homes and hostels (recurrent funding is from the Commonwealth);

3.3.10 Private nursing homes and hostels;

3.3.11 Private dentistry in the community (some publicly funded dental services are available in community health services or through public hospitals services for low income earners)

3.4 Public funding for health services is drawn from progressive taxation revenue, plus the Medicare levy, at the Commonwealth level, and from a variety of state and local government revenue sources. There is also a private health insurance industry which is, perversely, subsidised by public funding from the Commonwealth government.

3.5 It is well-established that the Australian health system, notwithstanding its complexity, has, since the introduction of a universal public health funding system in the 1970s (which was interrupted, then re-established, in the 1980s), performed its task of providing access on the basis of need to high quality health services generally well. Australians enjoy a high standard of health as measured by common indicators such as longevity and infant mortality, and health care costs in Australia have been generally well-contained in comparison with similar OECD countries. This is particularly evident in comparison to the United States of America, which relies generally on privately funded health care, spends a much higher proportion of its GDP on health than Australia, and experiences worse health outcomes in terms of longevity, infant mortality and the prevalence of infectious diseases such as HIV/AIDs and tuberculosis.  Moreover an estimated 55 million Americans are unable to afford private health insurance and do not have access to free publicly funded health care on the basis of need.

3.6 The general intention of WTO agreements is to "liberalise" trade - that is, to open trade to free market or free enterprise principles. It is well understood however, that health care is not an area of service to which free trade principles rightly apply, because the basic requirement - that there exist consumers who are well-informed and able to make free choices - is not met. Health care consumers are almost invariably in a situation where they have less information than providers, and are frequently in a situation of vulnerability and urgent need where they are not in any sense able to make free choices. Thus, as a general principle, it is unsuitable to expose health care services to free market principles. Moreover, free market principles do not allow equal access to equal quality services on the basis of need. Rather they allow access on the basis of wealth, so that consumers with more wealth are invariably able to buy more, or better, services. This is against the basic Medicare principles that have governed the provision of health care in Australia, and have undoubtedly worked to our common good.

3.7 Well informed commentators from both sides of politics have argued that both the intention and implementation of the GATS is incremental, in that it will progressively "liberalise" trade in services and expose progressively more services to the market. In this respect Australia is clearly vulnerable to unforeseen consequences from any listing of health services under GATS, because of the complexity of our health system.  In particular, as discussed in section 2, there is almost no area of health services that is provided entirely by government authority, and thus exempt from GATS.   Further exacerbating this problem, should a government wish to retract or withdraw a service, the process is cumbersome, involving a three-year notice period followed by an offer of acceptable compensation to all WTO members.  This means that the government would have to negotiate with all individual WTO members to determine what level of compensation is acceptable or what other service can be offered in lieu of the withdrawn service. Effectively, the burdensome withdrawal process makes commitments irreversible.

3.8 The Australian government has already listed a number of health services under GATS. These are: dentistry, which is listed under Professional/Business Services, private health insurance, which is listed under Insurance, and chiropody and podiatry, which are listed under Health and related services. The Department of Trade and Foreign Affairs states that these are a "very small" area, but in practice it is difficult to see how a distinction is drawn between these and other areas of health. These services, irrespective of whether they are regarded as a “small area” by the department, like most others, are provided in both public and private settings, and providers in these settings may be in competition with each other. Podiatry and chiropody are not in any way special or unique as health services, the same principles still apply. 

3.9 Likewise, Australia has made broad commitments in insurance and insurance related areas, without any specification or clarification as to how a universal health insurance system such as Medicare with be effected under GATS. There is no definition or distinction made between differing insurance systems in relation to their broader social function.    Australia has also listed dental services with no limitations on market access and national treatment for cross border supply. The ramifications for public dental programs are wide-ranging: Australian government regulation of dental care and subsidies to public dental services are likely to be challengeable under GATS. For example, under market access rules the government cannot limit the number of service suppliers, service operations or people working in the sector whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test.

3.10 There is currently both internal and external pressure for increased listing of health services under GATS. The internal pressure arises from the Australian providers of health services who wish to export their services to other countries. Yet the apparent potential gains from the export of health services would inevitably be accompanied by pressure to allow more health services in Australia to fall under the GATS. Thus, attempts by Australia to have health services included in the Trade Agreement with Singapore, for example, are directly paralleled by the attempts of the USA to have pharmaceuticals included in the Trade Agreement between Australia and the USA. The USA manufacturers in particular object to the PBS subsidy for certain pharmaceuticals. It appears that they would either wish to have it removed, or extended to a much wider range of goods. Either of these outcomes would destroy the PBS aim of ensuring access to pharmaceuticals for low-income people, because either the subsidy would cease to exist, or it would be extended to such a wide range of goods that no government could afford it. While pharmaceuticals are a good rather than a service, there is no reason why similar reasoning could not be extended to all health services.

3.11 In conclusion, the Victorian Greens are deeply concerned that our health system and the principle of access based on need, which underlies our current Medicare system, and is supported by the vast majority of Australians, are already under threat by obsessive government adherence to rigid economic policy, any that listing of health services (under any guise) will place them at further risk. We therefore urge the Senate to oppose any further listing of health services, whether public or private, under GATS, including the listing of any health discipline (such as podiatry, physiotherapy, or dentistry).  In particular, we urge that Australia exercise its right to exempt any public health service and ensure the continuance of universal health coverage for all Australians. 

4. GATS and Water

4.1 The concern central to GATS is loss of control by Government, at all levels, in influencing policy outcomes, in this case outcomes relating to Water issues. At a time of profound change in Water strategies, such as in the provision of policy solutions for salinity and environmental flows for rivers, there is a concern that if water and water services are not exempted from GATS, our ability to affect change in areas such as water quality will be severely impacted, with considerable environmental, social, and economic consequences for Australia.

4.2 Like most WTO agreements, the focus of the GATS is on limiting the activities of governments and government agencies. In simple terms, the GATS is little more than an extensive catalogue of “measures” that governments may neither adopt nor maintain. “Measure” means virtually any government action that affects the provision of services by the private sector, even indirectly, as defined in Article XXVIII as: any action by a Member, “whether in the form of a law, regulation, rule, procedure, decision, administrative action, or any other form” while Article 1.3 of the GATS stipulates that it applies to all levels of government, including local municipalities, and even to “non-government bodies in the exercise of powers delegated by central, regional or local governments or authorities”.

4.3 
The only general exemption allowed by GATS is for services supplied “in the exercise of governmental authority,” a term that Article 1.3(c) defines as “any service which is supplied neither on a commercial basis nor in competition with one or more service suppliers.”  Following the implementation of neo-liberal reforms to water provision and supply over the last decade or so, such as the privatisation of town water supplies, and the introduction of ownership of irrigation rights by farmers and agri-business corporations, this exemption would not apply to water services. The latter move is completely against the trend in society to recognise water as part of the global common. Such ill-conceived moves in the present would be extremely difficult to reverse in the future under the GATS, and further indicate the need to exclude water and water services from the GATS.

4.4 Article 1.2 of the GATS defines “trade in services” so expansively that even the most local transactions may qualify when the interests of foreign corporations are involved, as they are with town water supplies, agri-business, and water rights for mineral sands extractions. By doing so, the GATS constrains sovereign authority, even in local and domestic matters.

4.5 Water as a Service: though water itself may not be a service per se, its consumption requires collection, treatment, distribution, and disposal, all of which are services.

4.6 The consequences of Water in GATS: the logical progression here is that the provision (of water) is a service, for which liberalisation will be pursued under the GATS framework, leading to deregulation and the subsequent inability of the public realm to control water provision outcomes. Consequently, environmental – and social/equity - considerations will be excluded from water management, with the resulting environmental impacts, loss of water quality, or liabilities for withdrawal of supply, as environmental and quality issues are no legal reason to withhold supply.

Environmental Outcomes.

4.7 While the GATS does allow government measures to protect human, animal or plant life, if these can pass the “necessity” test, it does not allow the other critical WTO environmental exception for measures relating to the “conservation of exhaustible resources”. Thus, no government can use conservation to justify interfering with the rights of foreign service providers. The failure of GATS to acknowledge conservation as a legitimate exception is the clearest indication of its’ intent to loosen or eliminate public control of water! Without appropriate exemptions from the GATS, we will loose our ability to address the land and environmental issues, especially salination, at the very time when the nation and its governments are recognising the urgent need to take on these issues. 

4.7.1 At a time when we have (finally) seen a some shift in the willingness of states (Vic, SA, & NSW) and the Commonwealth to address the issue of environmental flows for rivers - in this case the Murray/Darling basin, as well as increases to the Snowy - these measures will run contrary to the GATS, and incur on-going compensation costs to all irrigators and water users.

4.7.2 Particularly referring to the Murray-Darling Basin, and its tributaries, essentially the whole of the basin in NSW and Victoria is either fully developed or over-developed
. Over-developed indicates that the allocation of water and water licences is greater than the either the total river flow, or does not allow for any environmental flow for the river, even the inadequate ones where these have been assigned. This over-development is particularly acute in NSW where, essentially, the whole of the Murray-Darling-Murrumbidgee basin is over-developed. In Victoria, over-development is principally restricted to The Wimmera-Avon basin. 

Environmental flows must be addressed over the coming years for all rivers. Salinity and the poor health of rivers and river systems indicate that this is a matter of urgency. At present, there is no legal requirement to provide environmental flows to rivers, despite good words and intentions. Where river flows and storage volumes are inadequate to supply all water licences, especially in low rainfall years, CMA’s and other state authorities decree a general % of maximum licence amount to be delivered to individual licence-holders – in other words, attempt an equitable distribution of the water available. As environmental flows are not mandated, as is illustrated in the current situation of the Murray river having no outflow to the sea, these flows may be either ignored or compromised in the water allocation. Under GATS, the licences would become absolute (not environmentally determined), and a requirement to deliver. In the absence of this delivery, offset payments for water not delivered would be required under GATS. 

4.7.3 At present, states are not required by law to compensate for the loss of water supply, or cancellation of water licences. Democracy and fair processes decrees that some compensation is due for revoked licences, or licences bought back by the state. However, under GATS, environmental concerns are not allowed as a reason for changes in service delivery. Thus, full compensation would be required for both removal of licences and under-delivery of water in low-rainfall years, or for any other reason. This compensation would potentially entail remuneration on an annual basis, in perpetuity, for potential loss of earnings. Current cases under litigation indicate that this change in power balance would cause massive payouts to, at least,  foreign licence holders.

4.7.4 The case of Wimmera-Avon river, and the Wimmera-Mallee Water, clearly illustrates the vulnerable position that we find ourselves in. 7 GigaLitres of water have been sold to a multinational mineral sands company, during the worst drought in 100 years, in a basin which already has over-developed water resources. Thus, this supply is being “borrowed” from the river environmental flows - to be returned if ever we have sufficient river flow? Should water services come under GATS, this licence will become a contract, and require delivery or payment in lieu. This illustrates that we will lose control over implementing policy changes in water allocation, and how we view and assess water allocation, at a time when our governments are reluctantly, and slowly, addressing the issues of salination and environmental flows for rivers – even at the limited percentages which are currently envisaged.

4.7.5 This reality, on environmental measures, is illustrated in current disputes under WTO and Free Trade agreements such as NAFTA, on which the GATS provisions are modelled:

4.7.5.1 Canadian-based Methanex Corp against USA for US$970million in damages for a ban by California, and other states, on the fuel additive the company manufactures, because it has become a groundwater contaminant, as "less trade-restrictive measures” were available.

4.7.5.2 US-based Sun Belt Water Inc. against Canada, for US$10billion, because a Canadian province interfered with its plans to export water to California.

4.7.5.3 Compania de Aqua as del Aconquija(CAA), an affiliate of a subsidiary of Vivendi, for US$300million, arising out of water wand waste-water privatisation gone sour, with the claim alleging public-health orders, mandatory service obligations, and rate regulations all offended its investor rights.

4.7.5.4 Threats by Aguas del Tuari, an affiliate of US-based Bechtel, against Bolivia for more than US$25million, for breaches of its contract to provide water services to City of Cochabamba, after Bolivia cancelled its privatisation deal in the face of massive protests from residents following steep rate increases.

4.7.5.5 US-based Metalclad Corporation, against Mexico, for more than US$15million, because an impoverished rural municipality refused to grant it a permit for a 650,000 ton/annum hazadous waste facility on land already so contanimated by toxic wastes that local groundwater was compromised, as a restriction to trade…

Water Quality.

4.8 Pollution controls or water quality standards are often opposed by the companies that must bear the compliance, in the case of privatised delivery. Without exempting water services from Australia’s GATS obligations, foreign service providers –which increasingly own the privatised services – can turn to GATS to challenge such unwanted initiatives. An international trade Tribunal will then decide whether a less “burdensome” approach might have been adopted: perhaps better water treatment technology could have been used; other sources of pollution controlled more assiduously; better watershed management practices adopted; or perhaps public health officials might be more vigilant in issuing “boil water” advisories. It isn’t surprising that no environmental measure has ever been able to satisfy such open-ended and ill-defined criteria. Imagine “boil water” advisories, as has increasingly been the case in England in recent years, in Australia, where governments were effectively powerless to enforce proper drinking water standards on our water supplies! 

Social Outcomes.

4.9 With reference also to para. 1.4 above, there is an underlying truth when discussing market delivery that should be recognised when dealing with essential basic services: the market cannot meet the needs of the poorest people, especially those with no purchasing power. In this context, GATS poses a direct threat to governments’ ability to utilise policy mechanisms aimed at achieving quality, and the universal delivery of basic services. One such mechanism is cross-subsidisation. For example, in the water sector, wealthy urban consumers subsidise delivery into poorer areas, and urban customers subsidise system expansion in outer-urban areas; as services are broken down through the process of liberalisation, governments lose their ability to cross-subsidise, or mandate for social outcomes, and therefore lose a policy mechanism for achieving universal service delivery.

Public–Private Partnerships (P3s).

4.10 With water service providers being steadily dominated by a select few transnational corporations, these corporations qualify as foreign investors and service providers under the GATS and Bilateral Investment Treaties (BITs), they benefit from the exclusive rights these regimes accord. Thus, when these transnational corporations become partners in a Public-Private partnership relationship, what would otherwise be a matter of domestic regulation and contract becomes subject to international trade regulation as well. With the increasing application of P3 relationships in our country, and the difficulties posed by these contracts in a wide area of services (whether in road infra-structural projects, running of public transport, building and running of “public” hospitals), these contracts have shown the difficulties of regulating, in a pro-active way, what was once regarded as “public services”. 

4.11 Viewed in the light of these international obligations, without exemption from the GATS for particular services such as water-related services, a P3 contract engenders certain risks that may often not be understood by public-sector partners, including:

4.11.1 The risk of a contractual dispute, such as a decision by government to terminate a P3 contract, being characterised as expropriation for the purposes of founding an investor-state claim;

4.11.2 Eliminating the right to insist on local purchasing preferences as a condition to a P3 contract because such requirements are prohibited “performance requirements” under investment and procurement rules; and

4.11.3 Exposing environmental and public-health measures – from safe drinking water standards and water pollution controls to the remedial orders of local health officials – to trade challenges and investor claims.

4.12 Defenders of P3 arrangements are encouraging municipalities to believe that they can oust foreign investor rights through clever contract drafting, even suggesting that specific trade obligations be excluded by the agreement. However governments can no more contract out of the international obligations than they can alter those commitments by domestic legislation. Now is the time for addressing these concerns by submitting for exclusion of Water and Water services from the GATS, or in the case that water services may no longer be excluded from the GATS, it is absolutely imperative that Australia excluded environmental and quality considerations from falling under the GATS.

Tribunals, Governance and Sovereignty.

4.13 It is also to be noted that the tribunals under the GATS are ad-hoc tribunals of non-jurors, not appointed by governments or directly answerable to governments, and have no mandate for open and transparent proceedings. Tribunal members may be former company employees, or industry lobbyists for example.

4.14 Our conclusion is that the trade liberalisation objectives of GATS and international investment treaties are fundamentally incompatible with the ecological and human imperatives that must guide decisions about use, conservation and allocation of this non-renewable resource. For this reason, we strongly advocate that water services, and in particular, the environmental and quality issues that relate to water and water distribution, be exempted from Australia’s’ obligations under the GATS.

Were water to be included in GATS, we would lose sovereignty over our own water, and the ability to regulate and control our water resource to achieve environmental and social outcomes.

5. GATS and Land Management.

5.1 We note that Land Management has been included in the services under GATS. In the same vein as with Water Services, this would adversely effect our ability to control land management outcomes of an environmental nature.

5.2 In forestry, in Victoria, a large tract of state land has effectively been privatised, in a long-term lease agreement with Hancock Corp of America, or a subsidiary of that company – much of the forested area of the Strzleckis. This indicates that this industry – the service of providing timber, and associated land management practices – is no longer a “government service”, even if it were before this. 

The extraction of timber from this land is subject to some regulation, in terms of buffer zones etc. This land under question is habitat to the only indigenous population of Koalas, which in part may be threatened by logging in this area. Buffer zones have been shown to be inadequate for long-term stability and survival of, at least, rainforest areas within this land, as indicated by Myrtle wilt, and general dieback of rainforest areas. Tighter controls are required for these forestry practices – an example of land management practices. However, if “land management” is included within GATS services, then we will lose the ability to constrain and regulate logging in this area, with no redress on threatening wither Koala populations or unique and endangered rainforests – let alone regulating for no native forest logging, to protect the remaining biodiversity of these natural forests.

5.3 Logging, and management of State Forests, the native forest asset, is unsustainable – necessarily so as clear-fell logging of old-growth forests is clearly unsustainable. While the Resource Guarantee Act compromises our ability to adopt more sustainable practices, and manage our land in more sustainable ways, this is a local law, which may be overturned by a later more enlightened government. If Land Management services are allowed under GATS, we would no longer have control, as a sovereign government, over changes to our current practices, without massive penalties. This is to be avoided.

5.4 Recently, as a part of the NSW election, a comprehensive agreement between the State, farmers organisations, and environmental groups, allowed for a long-term solution to land clearing in the state, with compensation packages for land-holders. Such agreements, and the ability to forge environmental outcomes with our land-holders, land managers, would be curtailed by overarching principles of GATS.

6. GATS and Education

6.1 Education is a key determinant in enabling an individual to participate in the political, economic, cultural and social life of our society; thus, the provision of quality public education is a key social justice objective. We note that the Australian Government has already committed private education under GATS, we believe that further GATS undertakings relating to education may threaten government’s ability to ensure preferential funding for public education, severely limiting equality of educational opportunity.  Any measures that undermine the accessibility and quality of public education will severely reduce the quality of Australia’s social, intellectual and cultural life, and would have economic consequences. 

6.2 We believe that both State and Commonwealth Governments have already abandoned their responsibility to the public education sector, severely compromising the delivery of education and forcing institutions into levels of commercialisation that have compromised educational quality.  Massive increases in the funding of private schools and institutions have exacerbated the financial disadvantages of the public sector. Already, increases in fees, charges and contributions and a higher debt burden have adversely impacted on the ability of many Australians’ to pursue further education and training.

6.3 The various Australian state governments have embarked on a program of privatising the construction, ownership and operation of new public school buildings and grounds. Public Secondary schools have overseas fee-paying students. In addition, the Government gives establishment grants for new private schools. The extension of Australia’s existing commitments on education to include national treatment for commercial presence has the potential to further undermine the ability of the average Australian family to finance their children’s education.   If these public funds are also made available to new foreign providers operating in Australia, there is a danger of the government being committed to funding new institutions but having no capacity to restrict levels of supply.  
6.4 It is difficult to foresee the potential effects of the GATS in a sector experiencing rapid expansion, technological change, internationalisation, and diversification of curricula. New forms of education services deliver part-time courses, evening classes, in service courses and distance-learning courses, utilizing audio or video conferences and broadcasts, new programs for micro computers, CD-ROMs and Internet services all of which involve “Private Public Partnerships” through content, purchasing of curricula or technology or licensing by government. “Twinning arrangements” enable private institutions from a given country to offer courses leading to a degree issued by a foreign government. In addition, virtual universities work in partnership with private corporations such as IBM, A&AT, Cisco and Microsoft. 

6.5 Exacerbating the problems already outlined, government regulations that protect the identity, culture, security and autonomy of a nation can be seen as impediments to the further liberalisation of trade in education and thus as “dispensable” items. For example, “consumption abroad” is hindered by immigration regulations, exchange controls and non-recognition of equivalent qualifications.  The establishment of a “commercial presence” can be hindered by: the refusal of authorities to recognise foreign institutions or permit the awarding of qualifications; measures taken to limit foreign ownership; nationality requirements; conditions concerning the use of materials, the existence of public monopolies; restrictions on the number of foreign teachers employed and subsidies to national establishments.  The free movement of teachers (presence of natural persons) is hindered by Immigration regulations, nationality requirements and recognition of qualifications and resource availability. 

6.6 Furthermore, the Greens believe that GATS will severely restrict the ability of government to ensure appropriate and necessary educational infrastructure by placing limits on governments’ capacity to:

6.6.1 Ensure appropriate staff and community representation on councils and boards; 

6.6.2 Regulate the working conditions, training of, and professional development of teachers, particularly given that preferential access of grants and funding to domestic institutions may be challengeable under GATS and consequently eroded or abolished.

6.6.3 Place limits on the number of universities, either nationally or regionally and set requirements regarding the quality of provision and qualification. 

6.7 The Victorian Greens believe that a true assessment of the costs of privatisation would prove greater than a properly run and fully funded state system.  We are opposed to further privatisation of education particularly as the long term socio-economic effects of the present level of privatisation has not been sufficiently studied or costed in real terms.   It is now the case, that many young people begin their working lives in substantial debt due to their HECS fees.  As a consequence they often postpone buying property or having a family. Should they wish to continue to build their skills base through post-graduate degrees, they are faced with an even greater debt burden and further postponement of family or personal plans.   Another “uncosted” price of privatisation concerns the alarming trend towards the lowering of academic standards, the “dumbing down” of our intellectual base.   While the wealthy enjoy the privileges of being eligible for a 25% discount on HECS fees paid “up front”, - and are able to secure a university place by payment of fee though often with lower academic qualifications - the lower income and poor migrant groups, no matter how gifted, are discouraged or at the worst outright excluded, from pursuing higher education.   Privatisation has contributed to this inequity; GATS can only deepen it.

6.8 Ultimately GATS will expose the delivery of an essential social service to the uncertainties of fluctuating international money markets and predatory stronger economies and service suppliers. The bottom line is that all educational services have commercial aspects and are in competition with other service suppliers. As a result, regardless of whether education is supplied privately or under the “exercise of governmental authority”, if educational services are included in the GATS regime, they will be subject to the GATS rules such as Most Favoured Nation, National Treatment and Market Access. This will eventually undermine the provision of the public education system in Australia.  For these, and the reasons outlined above, the Victorian Greens believe that the best way to protect the education system in Australia is to exempt it from GATS coverage.

7. GATS and Local Government

7.1 GATS Article 1 states that the agreement applies to all measures affecting trade in services, 'measures by Members" includes those taken by central, regional or local governments and authorities.    This means that GATS has the potential to impact upon many services delivered by local government including; food concessions, planning permits and licensing requirements, regulations on services covering waste disposal, building codes and transport, and special preferences that require a certain percentage of local employment or contributions to the local economy via government purchases.

7.2 Many of these 'measures' or regulations have been implemented to overcome both health and environmental concerns, and/or to facilitate the development of local industry.  The location of disposal sites and other urban planning restrictions are an example of the necessary connection of environmental and health governance.    Under GATS, regulations must be implemented in the 'least trade restrictive' way, this means that the onus will be on local governments to demonstrate that there is no other means by which to achieve the same policy objectives.

7.3 GATS may also cover, and hence curtail, spending on recreational services, including cultural and sports services.   Not only will the Agreement impact economically on local regions, its broad sweep could also have an adverse effect on the development of local cultural activities.    GATS will be able to do this as under its National Treatment Rules all foreign suppliers of services must be treated the same as domestic suppliers, thus they are entitled to the same rights as local providers in regards to financial assistance, subsidies and tax breaks.

7.4 The Australian Local Governance Association (ALGA) has also raised concerns about the possibility of GATS impacting upon, but not limited to; licensing the provision of services, the regulation of services, the provision of issuing planning permission/permits (including discretionary powers), and general discretionary powers to give preference to local suppliers.   Along with the AGLA, the Victorian Greens believe that "the inclusion of additional service sectors in GATS negotiations should not undermine or restrict the ability of local government to meet community service obligations deemed necessary on social, local and other policy grounds" such as the encouragement and development of local industry sectors or indeed, environmental grounds.

7.5 
The Victorian Greens also support the ALGA's principles and recommendations in relation to GATS and local government.  In its GATS submission the ALGA states that:

7.5.1 The fundamental principle underlying Australia's position at the WTO should be the maintenance of the public interest.   

7.5.2 Public policy regarding regulation, funding and provision of essential services should be determined by governments at the national, state and local level.

7.5.3 Australia should oppose any proposal reducing the ability of local government to make regulations relating to the delivery of services to local communities.

7.5.4 Australia should oppose any proposal that will diminish the extent, nature or quality of services local government provides to local communities; and

7.5.5 Oppose any weakening of the public governance arrangements in Australia.

7.6 By way of closing this section, we wish to point to the extraordinary democratic deficit exhibited in the negotiation process.  How is it, that in a representative democracy, that an international trade agreement which applies to state and local governments, excludes those levels of governance in the negotiation process?   The federal government should ensure the representation of all levels of government in the trade negotiation process, this should not be undertaken by DFAT bureaucrats who have never been elected to any level of government, let alone understanding the requirements at the state and local level.

8. GATS and Energy Utilities 

8.1 In a similar manner to water, the loss of control by Government in influencing energy policy and the emission of greenhouse gases as a result of GATS is a matter of great concern. With the threat of climate change now becoming serious and the potential costs of inaction catastrophic, we cannot afford to relinquish all controls over this sector. Energy is not only an essential service, but also a strategic resource of great economic value and utterly indispensable for a modern economy.

8.2 While economists might see energy resources as a mere commodity, the fact that they are non-renewable (hence irreplaceable) and not uniformly distributed in nature means that their strategic value to the country where they are found can be inestimable. Traditionally, Australia has been blessed with relatively plentiful supplies of these resources, but they are being exploited at such a rate that the more convenient hydrocarbon fuels will soon be depleted.

8.3 Even though it is technically possible to produce oil and gas from shale, coal and so forth, it is extremely inefficient and expensive (in both energy and monetary terms) to build the facilities for this purpose, and the environmental consequences of operating such processes (both local pollution and global greenhouse emissions) make such operations less desirable than the exploitation of natural oil and gas. A joule is a joule, but the economic and environmental consequences of different forms of energy are not the same.

8.4 The provision of electricity and gas to industry, commerce and domestic consumers is extremely capital intensive, and the cost of providing them depends on both the amount and type of energy consumed, as well as the maximum demand (rate of consumption), to be met by the infrastructure concerned. Moreover, in the case of electricity (and to a lesser extent, gas), large-scale storage is impossible, so the rate of supply must exactly match the rate of demand, instant by instant. Hence, a continuous and reliable supply at whatever rate is required at a particular moment means that the supply network must be carefully regulated. Moreover, if supply margins become inadequate, network performance will deteriorate and consumers (both large and small) will suffer. From time to time, additional increments of supply capacity must be constructed to prevent shortages from occurring. Since there are long lead times involved in planning and construction, and the network must continue to operate without interruption, there needs to be an independent system operator and a system of regulation to ensure that the utilities behave in an acceptable manner and follow a set of agreed rules.

8.5 For historical reasons, Australia has a mixed system of public and private utilities, both of which operate in markets that are less than perfect. In states where the utilities have not been privatised (most of them), state-owned entities build and operate the power stations, transmission lines and distribution systems. Private entities can be connected to their networks, but their operation is regulated by the state. In the case of Victoria, the utilities have been privatised, but the planning of new gas pipelines and electricity transmission lines is controlled by an independent, but state-owned entity (Vencorp). 

8.6 In order to protect the rights of consumers, each state has an Essential Services Commission to ensure that the utilities do not indulge in predatory behavior, and to ensure that the utilities all meet their license conditions. This involves both technical and financial regulation, but the competitive aspects of financial regulation are overseen by the ACCC. It is important that even within a GATS framework, states should continue to be able to exercise that regulatory role. Indeed, that role might need to be expanded in order to ensure long-term reliability of supply and to encourage the development of infrastructure in such a manner as to reduce greenhouse gas emissions. On the other hand, the federal government wants a single national regulator to reduce the complexity of the current system and increase efficiency.

8.7 Market failure is a common occurrence with energy utilities because it is essentially a monopoly supply of an essential service. You cannot afford to have two or more sets of wires serving each house, and the number of power stations is quite few in what is commonly regarded as a rather small market in world terms (because most power stations tend to be very large for economic reasons). Moreover, the geographical spread of this infrastructure in such a huge country means that transmission distances tend to be rather long and energy losses significant. The cost of transmission, energy losses and ancillary services has traditionally been passed down to the consumer and there is an extraordinary degree of cost averaging, but this tends to work against market forces and it can lead to market manipulation by market participants. Moreover, it works against the principles of demand management (energy conservation) and inhibits the construction of distributed generation, gas cogeneration and renewable sources of energy, so the market is rather one-sided. Imposing GATS on such a poorly functioning market would be inimical to the best interests of consumers and society in general.

8.8 Another consequence of market failure is that government attempts to provide a universal service to all citizens regardless of their ability to pay, this service obligation is threatened by GATS. Uniform tariffs have already broken down to some extent in our current market system, but any attempt to remove all cross-subsidies for the very large consumers (smelters) or the very small ones would result in economic and social dislocation. The bulk supply of electricity to smelters is covered by long-term contracts that may be difficult and expensive to abrogate, and the loss of the subsidy may push the operator of the smelter offshore completely. On the other hand, small consumers may not always be able to afford their utility bills, or cannot pay them on time, so they need some protection to ensure that they are not disconnected completely from an essential service.

8.9 The gradual change from vertically integrated state-owned utilities to a competitive, privatised system of utility companies is still under way and far from complete. During this transition, the inappropriate exercise of market power has caused many problems for consumers. Government vesting contracts and rural subsidies, combined with the compulsory nature of the spot market and its institutions and rules, are the modern day equivalents of the previous centrally controlled and government-owned electricity industry. Market reform is currently under review, but in the absence of federal government leadership, a properly functioning national market is unlikely to emerge. Hence, the imposition of GATS rules on such a poorly performing system will tend to exacerbate the problems that already exist. These current problems with the National Electricity Market include:

8.9.1 Incentives for the generators to “game” the Code and exploit features that benefit them without breaching the authorised processes of the Code.

8.9.2 Prices being set by tension between the generators and the Code itself rather than between generators and consumers as would apply in a real market.

8.9.3 Immense pressure being placed on the Code administrators (NECA) to authorise the Code or accept undertakings and go along with the wishes of state governments in relation to network pricing levels.

8.9.4 An extraordinarily complex Code and associated implementation systems (all of which consumers are paying dearly for), which are being patched up to cover up fundamental shortcomings in the market structure and the trading and network pricing systems.

8.9.5 Average electricity prices that deviate greatly from those that would result from an ideal market structure and trading system – both being too high in some regions and too low in others – and which pose considerable long-term problems for generators and consumers alike.

8.10 The continuing stand-off between federal and state governments in COAG ensures that this problem will not go away. The federal government is trying to force the remaining state governments to privatise their utilities and relinquish control of the regulation of their networks. A single national regulator should be able to manage the market better than the current system, but the states do not trust the federal government to manage it in their interests, or even the interests of consumers. In addition, privatisation has led to the takeover of utility assets by foreign rent-seekers who have absolutely no interests in the welfare of local consumers. They are solely focused on getting a good return on their investment. 

8.11 Finally, in order to respond to the threat of climate change, we will need to completely restructure our electricity networks to make them more decentralised and shift from coal-based generation to a combination of gas cogeneration, renewables and energy conservation. Electricity and gas retailers should ideally be replaced by Energy Service Companies providing heating, cooling, lighting, etc. at least overall cost. This is not necessarily in contravention of GATS, but it implies that the environmental and social costs should be built into the cost of energy. The willingness of the rent-seekers to do this is very doubtful. Another big factor in Australia is that there are far too few players in the energy market, so free market theories tend not to operate in accordance with the real world.

8.12 Apart from the problem of private monopolies, governments are trying to impose some energy policy initiatives on top of the competitive market, eg.:

8.12.1 Federal initiatives associated with reducing greenhouse emissions, including rebates on the purchase of solar equipment and the possibility of national emissions trading or the imposition of a carbon tax.

8.12.2 The federal initiative to require the states to purchase more renewable energy (the MRET scheme). There is a penalty for non-compliance.

8.12.3 The state-based Essential Services Commissions have a role to oversee the operations of ‘integrated least-cost resource planning’ in the energy industry. This includes ensuring adequate security of supply.

8.12.4 The Queensland Government’s “Cleaner Energy Policy”, which requires retailers to source 15% of their power from gas and renewable sources by 2005, early construction of the PNG gas pipeline to Townsville, and assistance to the coal industry to capture coal seam methane.

8.12.5 The SA government’s decision to support local gas-fired power generation and oppose more interconnections to the other states.

8.13 
The rational solution of all these problems will not be found in an unfettered market response that is required by GATS. Moreover, the encouragement of the development of energy conservation, renewable energy and fuel cell technologies will inevitably require non-market intervention by governments to ensure that they are developed quickly and brought onto the market. Existing fossil fuel operations have established infrastructure and subsidies, so it is difficult for new technologies to compete fairly without some help. I gather that the WTO has little sympathy for so-called ‘infant industries’, but the nurturing of such industries can be really beneficial. Also, government subsidies for the provision of renewable energy could be justified as compensating for existing subsidies on fossil fuels and the minuscule royalties (about 20 cents/tonne for brown coal)!

8.14 Our conclusion is that the trade liberalisation objectives of GATS and international investment treaties are fundamentally incompatible with the ecological and human imperatives that must guide decisions about use, conservation and allocation of these non-renewable resources. For this reason, we strongly advocate that energy services, and in particular, environmental and quality issues as relating to energy supply and distribution, be exempted from Australia’s obligations under the GATS.

9. GATS and Developing Nations
9.1 A superficial examination of the GATS treaty might leave the uninformed observer with the view that it was set up in such a way as to offer no favouritism to any nation states, big or small, rich or poor. All decisions about the treaty must be taken (as with the rest of the WTO) by consensus, with all members able to participate. No nation is said to be forced into listing any sector for trade liberalisation, rather the decision is theirs and theirs alone. Furthermore, the right of individual nation states to make regulations to protect the interests of their people is written into the preface of the agreement. Taken at face value, the agreement could be seen as a model for fair and civilized dealings between nations of widely ranging economic strength and stages of development.

9.2 Unfortunately, such a view stands in stark contrast to the actual reality. The GATS treaty, rather than providing a stepping stone to enable the less developed nations of the world to pull themselves closer to the standards enjoyed by the industrialized nations, is a concerted attack on their ability to ever be able to do so. Its purpose (though not stated as such in the GATS preamble) seems to be to further aid the plundering of the economies of the poor nations to the benefit of the rich. Or, to be more precise, to the benefit of the transnational corporations based in the wealthy industrialized nations. Interestingly, the developed nations have not attempted to hush this fact up. Indeed, the European Commission states on its web-site:

The GATS is not just something that exists between Governments. It is first and foremost an instrument for the benefit of business (http://gats-info.eu.int/gats-info/g2000.pl?NEWS=bbb ). 

9.3 
The international trade in services and the GATS agreement in particular is of particular significance for developing nations. The provision of services is a highly political issue and integral to all economies and societies, particularly the poorest. Economic development also requires the adequate provision of utilities like electricity. In addition, the affordable provision of basic or public services like education and sanitation are important aspects of the climb of nations out of an underdeveloped state. All of these areas are subject to the provisions of the GATS agreement.

9.4 The London based World Development Movement (WDM) has carried out a number of studies on the potential effect of GATS on undeveloped and developing nations. The results of these studies are available on the organisation’s web site 
including the high researched in depth report “GATS: A Disservice to the Poor” which states in its conclusion:

The potential costs are high: governments will undoubtedly lose some of their ability to regulate, not just in promoting domestic over foreign firms, but also over domestic commercial activity itself. The potential benefits, particularly to developing countries, are low.

9.5 It will not come as a surprise to learn that the trade in commercial services is dominated by the wealthy few. Thus 24.9% of world service exports come from the USA and 24.3% from the EU. These nations, and their corporations, are anxious to find new markets into which to expand. Barriers restricting free access to markets, and local rules and regulations restricting the profitability of such markets, are clearly targets for “liberalisation”. Hence we find that the major proponents for the expansions of the GATS agenda are the US Coalition of Service Industries and their European counterpart, the European Services Forum. Significantly, these powerful organizations have been given high levels of support by their Governments and have thus been able to exert a major influence on the developments of GATS.

9.6 
The proponents of GATS have never attempted to deny that trade liberalisation would be a benefit to the corporations of the industrialized world. They instead emphasise in their arguments the purported benefits that liberalisation in the trade in services would bring to the underdeveloped world. Unfortunately, however, they have been unable to produce real world evidence to back up this assertion. Instead, representatives of underdeveloped nations have complained at meetings of the Council for Trade in Services that service trade liberalisation has been counterproductive. As a result of such submissions, the Council has repeatedly asked their parent body, the WTO Secretariat, to produce statistics demonstrating the advantages of the GATS and service liberalisation. The response of the Secretariat has been to say that no such statistics exist.

9.7 It is probably accurate to state that the nations of the underdeveloped world have been, to date, less affected by the strictures of GATS than by the demands of the IMF and the World Bank’s Structural Adjustment Programmes. While most nations have signed up for GATS, the commitments agreed to by the nations of the underdeveloped world in their individual schedules have been relatively few in number. An illustration of this emerges from the data available from the website of the WTO itself. Here we can find that the 29 nations described by the WTO as least developed have made commitments, on average, in only 3.7 of the 12 broad service categories defined by the WTO. The USA, EU and Australia have each, in contrast, made commitments to liberalisation in 11 of these 12 sectors.

9.8 This situation is likely to be dramatically changed by the current negotiations. A fundamental principal of GATS is that of Progressive Liberalisation. The initial GATS agreement was never intended to be any more than a first step. Built into the agreement is the requirement to regularly review all aspects, with the aim of progressively removing barriers to free trade in services. The current round of negotiations is integral to that process and represents a major assault on the relatively untapped markets in the underdeveloped world.

9.9 Exactly what demands were being put on the underdeveloped world were, until recently, obscure due to the secrecy imposed on the process of bilateral request and offers. However, the “leaking” of the EU submissions has changed this picture dramatically
.   Previous to this leak, the EU had been maintaining that its proposals would be socially responsible and would act to help in the development of the poorer regions of the world. The proposals, when leaked, point to a different objective. The following statement from the World Development Movement Head of Policy, Peter Hardstaff, makes this point forcibly: 

These documents confirm our worst fears about GATS and demonstrate the extent to which Europe's negotiating priorities reflect the interests of European business alone. They target essential services, such as water distribution where there is no evidence that liberalisation always benefits the poor. When we have highlighted the dangers of this agreement in the past the UK Government has accused WDM of making false claims about GATS.

We now know that the EU, with the agreement of the UK Government, has chosen to target working state and not-for profit service provision, for submission to the ultra free-market rules of this agreement. This is most notably in water but they have also made extensive demands for access to energy, transport and telecommunications markets in poor countries. In some cases they are targeting countries where European companies have actually already been booted out by the government or by public protest.  

One can only add that this statement refers to the submissions from the relatively “progressive” EU. The details of the submission from the openly free market US government are not yet available.

9.10 It might seem reasonable to still argue that these documents represent no more than “requests” which the nations of the underdeveloped world remain free to evaluate and accept or reject on the basis of their own needs. This argument, however, is invalidated by a consideration of the imbalance of power between the nations concerned and by the nature of the GATS agreement itself. Some of the factors that put the underdeveloped nations at a gross disadvantage in this situation are listed below.

9.10.1 The bilateral negotiations on the requests and the responses are between parties which are by no means equal. Most developing nations are in massive and burdensome debt to the institutions of the industrialized world and are in desperate need of foreign aid, or at the very least, access to the markets of the industrialized world to sell their products. While no nation can be forced to sign anything, they can be made an offer that they “cannot refuse”. The spectacle that we have recently witnessed where the USA tried to gain Security Council votes for their invasion of Iraq, not by the strength of their argument, but by self-admitted “economic pressure” provides a graphic illustration of how this process works.

9.10.2 The issues involved in GATS are extremely complicated. It has been claimed that even the initial national schedules contain many errors of drafting (it has been estimated that between 1400 and 1600 errors exist in current schedules!) which could leave nations open for consequences which they never intended. While the richer nations can employ large teams of experts to guard against this danger, this option is rarely available to the poorer nations.

9.10.3 Settlement of disputes arising over the meaning and scope of commitments and limitation will be put before WTO tribunals. It seems unlikely the underdeveloped nations will have the same resources available to argue their case as their opponents.

9.10.4 The effective irreversibility of GATS commitments makes this problem all the more serious. The process for removing or amending a commitment which has lead to unforeseen consequences would generally require payment of compensation to affected exporting nations on a scale unaffordable by the poorer states. Hence any commitments made, whether as a result of ignorance, of mis-drafting or an inability to correctly foresee the future will effectively be permanently in place.

9.10.5 The considerations in the last point are given even more importance by the question of “regime change”. It is, unfortunately, not unknown for underdeveloped nations to be ruled by leaders who have very little interest in the welfare of their peoples. Some such leaders run little more than puppet governments subservient to the will of the US. Such leaders might well sign up for commitments which benefit their own short term interests at the expense of all others. A later government attempting to rule in a more responsible manner would have its hands tied by the commitments made by its predecessor, even if these were totally detrimental to the interests of its people. This situation, it must be realized, is intentional. One of the “selling points” of GATS is its irreversibility, and its consequential provision of guaranteed markets to the transnational corporations whatever political changes may occur in the target country. In other words, it is intended to put the interests of the investing corporations above those of domestic democracy.

9.11 It is important to be aware that GATS agreements will not only determine which organizations can offer particular services. The GATS agreement in its present form already imposes significant restrictions on the ability of member nations to make “domestic regulations” which attempt to control the delivery of services. While the GATS preamble recognizes the right of governments to regulate, the detailed provisions curtail that right in many ways. The current round of negotiations, however, are considering a number of proposals which will greatly extend this interference in the right of states to control service delivery. Furthermore, while most present limitations only apply to sectors which have been specifically listed as being committed in the schedules of each state, there are a number of provisions which apply to all services, whether listed or not. These top-down, or horizontal provisions are the target for significant expansion in the current round of negotiations. 

9.12 It is difficult to underestimate just how important the ability to regulate is for nations which are attempting to develop. Regulations which a developing nation might wish to consider include:

9.12.1 Laws to ensure that provision of basic services such as electricity, water supply, sewerage, and health provision are directed into areas of greatest need rather than to those who can afford to pay for them.

9.12.2 Provisions to ensure that local assets are not degraded by over-exploitation. This area is of great importance in the already heavily committed tourism sector.

9.12.3 Regulations to offer environmental protection and guard against the ecological disasters that have frequently accompanied unregulated development.

9.12.4 Regulations to enable a local service sector to develop without being swamped by bids from multinational corporations with far higher resource bases.

9.12.5 Regulations to protect health, safety standards and worker’s rights.

9.13 The GATS agreement, with its central aim being the opening up of trade in services to ever increasing penetration by multinational corporations, clearly aims to restrict the impact of such local (domestic) regulation. This area, is, however, of such political sensitivity that it was not possible to reach full agreement on the restrictions that were to be built into the agreement at the first round. Thus the key question of clarification of the provisions on “Domestic Regulation” was left to the present round.

9.14 A total ban on the right of governments to regulate would clearly not be politically acceptable and would totally contradict the much touted “right to regulate” presented in the preamble to the agreement itself. Instead, negotiations have proceeded along the lines of permitting “domestic regulations” provided that it meets a “necessity test”. Under this, WTO member states would first have to prove that their regulations were necessary in order to achieve a WTO-sanctioned legitimate objective. Second, they would have to show that no alternative measure was available which would achieve the same objective and be less trade-restrictive. 

9.15 It should be noted that the judgment about whether such an objective is in fact “legitimate” would be made by the WTO and not the national government. This is in total contrast to the provisions already made for the right to regulate on matters which could impinge on national defence. It is also important to be aware that the perceived (by the WTO) existence of a less trade restrictive alternative would be sufficient to rule local regulations illegal, even though the alternative approach might be less efficient, more expensive to implement, and less likely to achieve the desired outcome.  Consideration of this area is of prime importance in this Senate enquiry as Australia has been an active member of the WTO working party considering the adoption of this section of the agreement. Unfortunately, the Australian contribution to date has been broadly supportive of the “liberalisations” as proposed above rather than mindful of the consequences that such provisions would have on the development of the poorer sections of the world.
 

9.16 
The “domestic regulation” provision is not the only are in which the rights of the governments of underdeveloped nations to make regulations are under attack in the present round of negotiations. An examination of the EU submissions demonstrates the attempts of the industrialised nations to remove specific limitations and exceptions from the schedules of target nations. Some examples of targeted local laws to democratically regulate the delivery of services identified in an analysis of the EU requests by the World Development Movement include:

9.16.1 A Cameroonian law specifying that for every US$10,000 of foreign investment at least one job must be created. 

9.16.2 Malaysian laws allowing land purchases to be denied if the intention is purely speculative and laws which subject foreign corporate take-overs to government approval. 

9.16.3 Mexican and Chilean laws restricting foreign ownership of land along coastlines and Chilean laws obliging investors to employ 85% of staff of Chilean nationality. 

9.16.4 Cuban laws limiting foreign investment of joint enterprises to 49%. 

9.16.5 El Salvadorian laws that place a 50% ceiling on the remittance of profits abroad. 

9.16.6 Honduran laws that ensure foreign investment is authorised based on an economic needs test. 

It is apparent that removal of laws and regulations of this type are not intended to benefit the economic health of the nations in question. Clearly they are targeted for removal for the sole purpose of expediting the entry of foreign corporations into these sectors, and the remittance of profits to their shareholders outside of these countries.

9.17 None of this is an aberration. The aim of GATS is clearly to provide increased market penetration for the multinational corporations. It is hoped that the Australian Senate will realize that this ongoing liberalisation process as presently structured runs contrary to the essential task of improving the standard of life for the citizens of the poorer nations of the world. We call upon the enquiry to support a moratorium on further negotiations on extension of the GATS agreement to allow international discussions on development of a fairer framework for development of trade and global cooperation in this key area of service provision.

10. Conclusion

10.1 Having outlined our concerns in detail, we conclude by making the following recommendations.
10.2 That the Government, in line with the recommendations from the JSCOT senate inquiry into the WTO, and in accordance with Article XIX of GATS:

10.2.1 Conduct a full and complete assessment of the impact of GATS on domestic social, environmental and economic laws, regulations, policies and programs before making any commitments particularly in the area of public services.

10.2.2 Reaffirm the role and responsibility of governments to provide public services ensuring that the basic rights and needs of their citizens are met in accordance with Australia's obligations under the Universal Declaration of Human Rights and related UN human rights instruments.

10.2.3 Guarantee the right of governments to maintain discretionary powers in terms of policy formation and provision of grants and subsidies for public services, such as health, education, social security, culture, environment, transportation, housing, energy and water, that may be threatened under GATS.

10.2.4 Recognise the importance of nation states retaining their ability to make laws and regulations to protect their population, their environmental resources, and the development of a local service sector. The Australian government should thus reject current moves to increase the restrictions on these rights, in particular in the negotiations on "Domestic Regulation".

10.2.5 Develop mechanisms for effective participation by citizen organisations in the formulation of their government positions and negotiation of trade and investment rules.    This does mean reforming a treaty process by mandating a public Senate inquiry, followed by a Senate report and then choosing to ignore its recommendation. A proper process needs to be implemented.

10.2.6 Develop incentives and mechanisms by which developing countries can fully participate in the trading system, can maintain, if not establish, public services for their citizens, rather than imposing the privatisation of services to a public that is already deprived of many essential services.
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