NTEU Submission to the Senate Inquiry

on Negotiations with the US

1. The National Tertiary Education Union represents academic and general staff in universities, tertiary colleges, adult education institutions, and medical research institutes.  This submission will concentrate on issues in connection with the proposed Free Trade Agreement (FTA) with the US that are of particular relevance to tertiary education. The NTEU has other concerns, but they are generally covered in the submission of the Australian Council of Trade Unions.

2. The US has a history of promoting liberalisation of trade in education services, and has submitted a range of requests in this area in the current round of negotiations on the General Agreement on Trade in Services (GATS). Recently, the Office of the US Trade Representative (USTR) highlighted liberalisation gains in respect of adult education and training services as result of the conclusion of FTAs with Chile and Singapore. Hence there are good reasons to believe that further liberalisation of Australia’s education services will be part of the US agenda for these negotiations.

3. The NTEU notes that Australia is one of the minority of WTO member-countries that gave commitments on education services in the 1994 GATS negotiations. In the case of the recent Singapore-Australia Free Trade Agreement (SAFTA) the Commonwealth largely limited Australia’s education services commitments in line with our GATS ones.  While we derive some comfort from that outcome, the NTEU believes the context is different in the case of the FTA with the US because of the contrast between the American GATS commitments and the lack of GATS education commitments from Singapore in 1994.  There is a greater risk of education commitments being sought over and above Australia’s 1994 GATS ones.

4. The NTEU does not support the making of any Australian commitments on education services above and beyond the current GATS schedule in an FTA with the US. Australia made no commitments in adult education in the 1994 GATS round and should reject US proposals to build upon the precedents set in their recent FTAs with Chile and Singapore. The public sector and the community sector play a major role in the provision of adult education in this country and receive government funding for this purpose. The combination of public and community sector provision and government funding makes adult education far more accessible than would be the case if the sector were fully commercialised. The significance of this sector lies not only in the value of its programs in their own right, but also in the fact that participation in adult education is often the first step to workforce re-entry, or to study in tertiary education, for those who have had a prolonged absence from the workforce and education.

5. The NTEU acknowledges that there has been a trend towards contestability of funding for adult education. However, we believe that no FTA commitments should be given which would preclude Australian governments from reversing this trend, or limiting the pool of applicants for government funding. The funding of education providers in Australia, regardless of sector, is a matter of public policy and social significance, and has a major bearing on the entitlements of citizens, the cultural and intellectual life of the nation, and economic development. It is a matter that should not be circumscribed by the commercially oriented disciplines of free trade treaties. 

6. Australia’s 1994 GATS commitments pertained to private higher education (which under the WTO definitions includes vocational education and training) and private secondary education.  For some reason, commitments were also given for English language tuition, whether by public or private providers.  In SAFTA an additional commitment was given that any scholarships introduced for Australians studying abroad shall be tenable at Singaporean institutions.  The NTEU is concerned about a second addition to the 1994 GATS commitments.  No reservation was listed in SAFTA to ensure that the Market Access commitments for higher education only apply, in line with our GATS commitments, to private higher education services.

7. The NTEU will be seeking discussions with the Department of Foreign Affairs and Trade on the practical effects of this.  However, at first glance it would appear that this additional SAFTA commitment impairs the ability of an Australian government to reject, on the grounds that the population is currently insufficient to sustain two universities, a Singaporean application to establish a private university in a regional centre with an existing public institution.  Market Access commitments preclude government action to limit the number of suppliers of a service, either nationally or in a particular region.

8. The NTEU believes that an FTA with the US should follow the GATS commitments in limiting higher education commitments to private higher education, rather than the SAFTA precedent.  Nevertheless, we would put greater emphasis upon the desirability of an FTA with the US following the SAFTA outcome and GATS precedent of specifying a National Treatment reservation to allow Australia to continue to provide more favourable treatment to domestic higher education institutions relevant to overseas-owned ones.  The NTEU also recommends that the SAFTA exclusion of subsidies from the Services Chapter be reproduced in an FTA with the US.  Whether for higher education or other services, Australian governments should return full sovereign rights in the allocation and distribution of government grants and income-support to students.

9. The WTO services classification of research and development services is separate from education services, but appears to include the research activities of universities. The NTEU believes that Australia’s horizontal reservation on subsidies for research and development under GATS should also apply to the proposed FTA with the US.  

10. Australia should improve upon SAFTA and GATS and ensure that the FTA with the US excludes services in the exercise of governmental authority, without, the qualifying definition of such services found in Article I 3 (c) of  GATS. This definition states that a service in the exercise of governmental authority is one that is not offered on a commercial basis or in competition with one or more service suppliers.  In the NTEU’s view, the GATS definition implies that Australia’s universities and TAFEs are not services in the exercise of governmental authority because they charge fees to Australian students, and there are private higher education and vocational education and training providers competing with public institutions for enrolments and student fee income.  Australia’s universities currently charge full fees to overseas students and Australian postgraduate coursework students, and some offer places to Australian undergraduate students on a full fee basis.  By all reports, Minister Nelson’s Crossroads reforms are designed to enhance the commercial and entrepreneurial role of public universities.  The Crossroads package, if implemented, would make a weak case about higher education being a service in the exercise of governmental authority even weaker.

11. In our view, Australia should not support the inclusion of a “least trade restrictive test“ for licensing requirements and procedures, qualification requirements, and technical standards in an FTA with the US. Such a test would encompass the accreditation of tertiary institutions, and conceivably preclude a licensing requirement that a transnational provider of tertiary education with a campus in Australia must provide a certain number of fee-free student places or scholarships, offer a broad range of courses, or operate here through a representative governing body, rather than an equity-based corporate board. 

12. The NTEU would appreciate regular consultations with the Department of Foreign Affairs and Trade over the way tertiary education and related issues raised in this submission are dealt with as negotiations with the US progress.   
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