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Supplementary Submission on Major Project Management in Defence

Gary Brown

Introduction

This submission is supplementary to my earlier submission, Decades of Disasters: Major Project Management in Defence.

Its purpose is twofold.

First, to provide additional evidence bearing on the issue of enforcement of contractual obligations.

Second, to respond to a statement regarding my principal submission and evidence of 27 September 2002 made by the Department of Defence.

Enforcement of Contractual Obligations

In my principal submission and evidence I was at pains to point out the importance to achieving improved major project management performance of adequate provisions protecting the Commonwealth interest, and of a willingness on the part of the Defence Organisation and the Government of the day to enforce these provisions.

However, material which has come to light since I gave my earlier evidence clearly shows that acceptance (or, at least, implementation) of this principle is still a long way off.

In a written answer to a question (No. W35) posed by Senator Chris Evans at the Additional Estimates hearings, the Department has revealed that, in 1999-2000, 2000-2002 and 2001-2002, it has taken court action against only two contractors. In one case the contract under which the action was taken was valued at $2.5 million; in the other, $1.18 million (two related contracts).

The Department was unable to provide requested information, or even indicative material, regarding use of contractual provisions outside court action (eg, withholding payment, claiming liquidated damages or alternative compensation, drawing down on a financial security, contract termination, etc).

Both the very low level of legal action and the Department's inability to provide information on use of contractual provisions outside court action indicate a continuing lack of focus in this area.

Examples from the United States

Australia's record in this area contrasts poorly with that of our principal ally, the United States.

I attach for the Committee's information material relating to two cases in the United States.

The first, regarding a failed aircraft project (the A-12), shows that the US Government is prepared to pursue non-performing contractors through the courts, for years if necessary, to recover large sums (see Annex A).

The second, regarding the US Missile Defense project, shows that even in politically sensitive projects - which Missile Defense certainly is - the US Defense Department, rather than seek to cover-up or minimise contractor failures, will vigorously apply significant penalties to major contractors. In this case, the Boeing Corporation has lost about $US11 million in bonuses (see Annex B).

It is also noteworthy that the structure of Boeing's contract includes both bonuses for superior performance (in this case, successful flight tests) and penalties for inferior performance (delays, test failures).

Response to a statement by the Defence Department

In evidence to the Committee at its hearing in Adelaide, Mr Roche of DMO said:

I make the point about the new projects—AEW&C, Air 87, replacement patrol boat and air-to-air refuelling, which is out in draft at the moment—that you will all see dramatic improvements in the way those projects are managed, although I see that we did not convince Mr Gary Brown, who said that it was early days and we would probably still muck them up.

The Committee will recall, and the Hansard of my evidence on 27 September 2001 confirms, that I went out of my way not to make adverse claims with respect to new projects. I said:

It is conceivable, for example--and I am not suggesting that anything has gone wrong--that decisions have been taken now which will cause the airborne early warning and control project to go off the rails. We will not see that for another three or four years. The proof of the pudding is in the eating. The minister said yesterday, `It's on time and on budget.' I have no reason to doubt that; it probably is right now. Whether it will be in three or four years time depends not on what happens in three or four years time but on what is being done over there right now.
  (Emphasis added)
For Mr Roche to assert that I claimed Defence will "muck up" future projects attributes to me a position which I did not take, and thereby trivialises and undermines the credibility of what I did say. It is, I trust, clear to the Committee that my intent was to point out that actions taken today can have adverse or positive consequences later, and that these consequences will not necessarily emerge for some considerable time.

I must regretfully say that this misrepresentation of my evidence is an example of shabby practice all too typical of the Department when it comes under external criticism.

ANNEX A

Pentagon Wants $2.3 Billion for Cancelled Fighter Program

CDI Weekly Defense Monitor

Volume 6, Issue #29, 05 September 2002

The Pentagon has demanded that a court ordered payment of $2.3 billion by Boeing and General Dynamics be made by the end of the month. The payment is settlement for legal action taken by the government over the Navy’s failed A-12 "Avenger" fighter aircraft program, which was cancelled in 1991 after a series of cost overruns and development delays. The Pentagon has warned the companies that if they do not make the payments, then other Defense Department contracts may be withheld. 

*******

CDI Weekly Defense Monitor, 03 October 2002

Vol.6, No.33

http://www.cdi.org/weekly/2002/issue33.html

Boeing, GD Miss Payment Deadline -- Boeing and General Dynamics have failed to pay $2.3 billion owed to the U.S. Navy as part of the A-12 program settlement by DoD’s Sept. 30 deadline. The payment is a court-awarded settlement over the failed A-12 "Avenger" fighter aircraft program, which was cancelled by the Pentagon in 1991 after a series of cost overruns and development delays. While the contractors and the Pentagon continue to negotiate a payment plan, the Defense Department is preparing to begin withholding payments due to the companies for work being don on existing contracts.

*******

A-12 impasse
Bill Gertz and Rowan Scarborough

Washington Times, 15 November 2002

The U.S. government has failed to resolve the dispute over the cancelled A-12 jet fighter-bomber. The U.S. Navy in September sought $3 billion from General Dynamics and Boeing for past bills on the jet deal.


The companies then countered with an offer of about $1 billion to settle the dispute. The Bush administration turned down the proposal, but then said it would take $1.9 billion — which the companies rejected. It now appears the matter will stay in the courts for years to come.

*******

ANNEX B

Boeing penalized for flight test delay

CDI Missile Defense Updates: Costs, 12 December 2002

http://www.cdi.org/missile-defense/costs-updates.cfm#update

The 45-day delay of the Ground-based Midcourse missile defense program's integrated flight test (IFT)-9 cost Boeing $11 million. The test, finally held Oct. 14, was postponed due to technical problems with the booster rocket. Because IFT-9 ended in a successful intercept, Boeing could expect $34 million out the possible $45 million available for performance bonuses. The docked $11 million was reserved in case the next flight test demonstrated "superior performance," in the words of Missile Defense Agency spokesperson Lt. Col. Rick Lehner.

However, since that test, IFT-10, was a failure, it is unlikely that Boeing will get the remains of the bonus left from IFT-9. Also uncertain is how much, if any, Boeing will get of the $44 million bonus available for the failed IFT-10. Boeing has a five-year, $6.4 billion contract to manage the development of the MDA's layered missile defense programs. In addition, Boeing can earn up to $942 million in bonuses, over half of which ($565 million) rest upon successful flight tests. In IFT-6 through IFT-8, all of which had intercepts, Boeing got the entire bonus amount possible twice and most of it (88%) once (that small penalty was in response to a test delay).
�.	Senate Foreign Affairs, Defence and Trade Legislation Committee, Additional Information Received: Budget Estimates 2002-2003, Defence Portfolio, Department of Defence, Volume 1, p.83.


�.	Committee Hansard, 8 November 2002, p.FAD&T 149 (proof edition).


�.	Committee Hansard, 27 September 2002, p.FAD&T 34 (proof edition).
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