Briefing notes on Workplace Relations Amendment (Transition to Forward with
Fairness) Bill 2008

Purpose

This document has been prepared by Dr John Buchanan to inform his oral testimony
to the Senate Workplace Relations Sub-Committee hearings in Sydney on the above
Bill.

Summary of key issues contained in the Bill
Status of the Bill: merely initial Bill beginning the implementation process.
- Gitlard: this is not going back to an earlier era either of [RAct 1963 or
WRA 1996
Issues covered
AWAS
- no more new AWAs, especially in APS
[TEAs
- already need AWAs
- can only run until 31 Dec2009
- suggest to ‘no disadvantage test’
new commencement dates for agreements

termination of agreements

- gven after a collective agreement expires, it can only be terminated
where the parties agree, But note AIRC’s capacity to over ride this on
the basis of public interest.

- these rules don’t apply to AW As as workers ought have the night to
revert to superior award conditions

AWA/TEA employees — participation in collective bargaining
avercomes anomaly where their AWA has expired

Workplace Relations fact sheet

- now terminated

Pre-Work Choices Collective Agreements

- will be able to run longer than previously so can be renegotiated on
basis of FWF principles and avoid having to be renegotiated under
Work Choices principles

other matters

- end restriction on incorporating other instruments by reference to them

- Wp Authority can accept sub-standard agreements 1n ‘exceptional
cires’

- Wp Authority to consult more widely when identifying the relevant
reference award

- Extend operation of ‘transition’ period until 31 Dee to ensure they
don’t lapse and then reappear in FWF laws. Examples include:
o NAPSAs (Notional Agreements Preserving State Awards)
¢ Old IR agreements
o Removal of super as an allowable matter
o Transitional rego of organisational arrangements
o Ends HERRs and similar laws on linking TAFE funding to offering

AWAS




Award moderisation

- new modermn awards are be created during this transition

- key feature summarised (page 10)

- ‘As part of the award modernisation process the AIRC will be required
to develop an award flexibility clause for inclusion in all awards. This
clause will, in combination with a stmple, modern award arrangements
enable employers and individual emplovees to make arrangements to
meet their genuine individual needs so long as the employee 15 not
disadvantaged.’ (pl10-of 2™ reading speech and para 10, page78 of Ex
Mem}

- Exclude those earning in excess of $100,000

- New empewering provision for AIRC re the modernisation process

- New prohibitions wrt contravening freedom of association as well as
extra limits on the right of entry

National EmploymentStandards

- exposure draft was release the next day 14 Feb
Key issue to consider: provisions dealing with Award Modernisation.

Explanatory memorandum on Award Modernisation (page76 — 81)

Overview: the provisions here are administratively prescriptive, but apart from the
reguirement that a ‘proposed model award flexibility clause’ be devised, has few
substantive strictures. What is implicit in this section is a naive understanding of how
‘the number of awards can be reduced’ by first starting off with a list of ‘priority
industries and occupations’. The categories ‘industry’ and ‘occupation’ are not self-
evident. It is these categories that will play a critical role in structuring the
‘modernisation’ process. The Commission, potentially, has a major leadership role to
play in characterising ‘industries” and ‘occupations’. This may not be realised,
however, because of the need to:

{a) ‘have identified a Hst of priority industries or occupations’ by 30 June and
completed their ‘modemisation’ by 31 December 2008 (paras 20, page79)
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Complete the process for all other awards by 31 December 2009 (para 19
page 79}

Guidance as to what is meant by industry and occupation is limited:

‘4, When modernising awards, the Commission is to create modern awards
primarily along industry lines, but may also create modern awards along
operational lines as it considers appropriate. ... the Commission must have
regard to the desirability of reducing the number of awards operating in the
workplace relations system.” (page 78)




lime, ﬁnancia! res
1 and Iap arker 1,
Wis oy S8ue. Tha .
fol fowg the copy

S matter Wor;?
its T With m dernjg;
"0 be som SEnSitivis aboyt ¢
SUCh 4 v, 2 e

Pocesg

mmi&sjoz} ha
Fand

Y inely
LGy




Recommendations

[y

?x,}

That greater support be given to the AIRC in conducting the Award
Modernisation Process. In particuiar, it will need considerable additional
resources in the form of {inances, time and research support to devise an effective
ways of ensure coherent coverage arrangements of award are settled. The
development of such arrangements may not be fully achieved by 31 December
2000, A clear process for achieving this should well in train by that time.

To help guide and empower the Commission to grapple with the complex issue of
improving the labour market coverage of awards, consideration should be given to
making the fellowing additions to the Bill.

New para in positive Objects at page 76;

(f) must be regularly reviewed to ensure that they remain refevant to the
rapidly changing structures of work and the labour market

New para 1n negative Objects at page 77

{t) create an unduly rigid set of categories around wiuch the coverage of
different part of the labour market is defined.

New para in the section dealing with Performance of functions by the Commission
at page 77

(k give due recognition to the need for a coherent set of categortes for
grouping together like classes of work to help ensure consistency in
defining employment rights and obligations and to help provide a

framework for defimng common skill requirements.

P

Additional words to opening para in Awards modernisation process at page 77.

At end of para 4 add:

{a) ... Modernisation of award 18 not simply meant to resuit in fewer awards, it is
also intended to create a set of awards which, by clustering together like
classes of work, provide more consistent and relevant ways of defining the
reach of employment rights and obligations.”

Tohn Buchanan

Workplace Research Centre
University of Sydney

6 March 2008






