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Department of
Innovation, Industry and Regional Development

Tndustrial Relations Vicoma tevel 3
P2 Byhibaian Straez
Metbonme, Victorta 36

5 March 2008 CroBos i
tfelhourms, Victors 300

Mr John Carter

Commitiee Secretary Fatsint .

Senaie Education, Employment and Workplace Relations Comumittee WY IG R

Department of the Senate X 207

PO Box 6100

Parliament House

Canberra ACT 2500

Dear Mr Carter

Inguiry into the Workplace Relations Amendment (Transition to Forwaed with
Fairness) Bill 2008

I refer i the above Senate Inquiry.

I enclose the Victorien Government's submission to the Ingury.

T confirm that the Committee is holding public hearings in Melbourne on 7 March
2008 and that the Commitee has allocated 4pm on that day o the Victorian
Government. The Vistorian Government will be represented by Ms Bernadetie
O'Neill, Director Business Partnerships and Legislative Development, and Ms Sam
Mikkelsen, Senior Pelicy Adviser.

Please contact me if you have any querics.

Yours farthfully

A%

Tivi LEE
Deputy Seoretary
Industrial Relations Victeria
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Victorian Guvernment Submission to the Senate Standing Commiiee on

Fducation, Employment and Workplace Relations

Inquiry info the Workplace Relotions dmendment {Transition & Forward with

Fajrness) Bill 2008

The Workplace Relations Amendment (Transition o ¥ arward with
Fairness) Bill and the Vietorian Workplace Rights Suadord

The Viclorian Govemment supports a unilary industrial relations systen,
provided it is fair. The Workplace Relaiions Amendmant {Transition to
Forward with Fairress) Rill 2008 (“the Bill™} will begin the process of
restoring  fairness to the Workplace Relations Act 1996 (“the Acet™}
Accordingly, the Victorian Government supports the Bill, subject io the
resolution of the technical issue set out below in paragraphs 8 through re 12,

fn response to the unfairness of the Work Choices amendments io the Act,
the Victorian Govemment adopted the Workplace Righis Standord 11 sets
aut 7 principles that the Victoran Gevernment considers should uiderpin a
fair industrial refations system. [t is attached 1o this submission.

The first and third Workpluce Rights Standord principles are cspecially
relevant to the Bill The first priociple requires that & fayy indusirial sysiem
maintain & comprehensive safety net of wages and conditions Mors
specifically:

o “A comprehensive, fair and relevant safety et of minimum
wages and conditions 1o protect the weakest in the workplace
and to form the basis of a no-disadvantage test for all new
agreemenis.

» The safety net should include proiestions for public holidays;
overtime payments; hours of work, answal leave, classifications
of employees and skill-based career paths; crdinary tire hours
of work and the times within which they are performed, rest
breaks, niotice periods, and variations to working hours; rates of
pay generally; and incentive-based payments, plece raies and
bOTIISES.

» The safety vet should also protect: arnual leave and leave
loadings; long service leave; personal/carer’s leave, culhural
leave and ather like forms of leave; parental lsave; public
holidays; allowances; loadings for overtime, casual ot shift
work; penalty Tates; redundancy and lenmination, stand-down
provisions, dispute settling procedures; jury service; type of
employment; superanmiation; and pay and conditions for
cutworkers.
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s Minimum rates of pay se1 and adjusted by an independent
umpire applying a fair and open process.”™

The proposed subject matter of the Australian Government’s Federal salety

net meets the first principle. In the conwext of the Bill, the type of

empiaymem conditions proposed for modern awards will, together wsih thie
National Employment Standards, deliver an appropriate safety mei for
Victorian emplovess. To that end, it is appropriate and consisient with the
Workplace Rights Standard that the development of modern swards be
subject to an Australian Industial Relations Commission {© AR
managed process. It is essential the process invelve emplovers, employees
and unions.

The third Werkpiace Rights Srandard principle emphasises the importance
of collective bargaining between employers and employess, and ther
representatives. The position of the Viciorian Government 13 that colicctive
bargaining, supported by wnwal obligations of good taith, © the nreferted

form of agreement making {n the Federal system. Tt offers the best chmm H

achieving mumaiiy beneficial and effective industrial agreements, That is
recognised in the Bill by the pI“DVl:AOHS that would end Austalian
Workplace Agreements, {ransitioning the Pederal system to one that refies
on collective processes in agreement making.

It is true the Bill will for a time replace AWAs with 2 new individual
instrument, the “Individual Transitional Employment Agreement” "ITEA")
However, proper tramsitional arrangements, of which ibe ITEA is an
example, are understandable. In any event, ITEAs must pass the proposed no
disadvantage test. The Victorian Government strongly supports that test,
toth in its application 10 ITEAs and eollective agreements.

As recognised by the Workplace Rights Standird, the no disadvantage iest is
an indispensable element of a fair industrial relations system. f1s abolidon by
the former Government facilitated the dismantling of the suistng award
safety net, leaving award dependent employees vulnerable and worse off. i
led Victoriz to enact its own no disadvantage test in the Public Sector
Employment  (Award Entitlements) Acr 2006 10 protect public seclor
employees from the effects of Work Choices. Its restoration is weltome.

Maodern Awards and Victorian Excluded Ewplovers

By Schedule 2 of the Transition Bill, the AIRC will be empowsred o make
modern awards upon receiving an award modermisation reguest Som the
BAinister.

it is plain that a modern award is nor 3 variant of the forms of award created
and continued in effect by Work Choices. [t is new. Further, the subject
matter of the modernisation process camied out by the AIRC will be a matter
for the Minister o identify and describe. Plainly, & modern award may of
may not be based on or derived from an awerd recogmised by the current of
previous iteration of the Act. However, the wide discretion of the Minister to
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determine the number, nature and content of modern awards is nof reflected
in the provisions which will govern who they touch.

10, By proposed s. 376V(1), 2 modermn award binds the “emplovers, employees,
organisations and eligibie entities that it is exprf:ssﬁd 0 bind”. A modern
award must be expressed to bind specified employers and smployoes: §
578V(2); and may bind specified classes of cmpi@ yer, emplovee and
ﬂrgan-s'man 3. 576V(T). All these proposed provisions rely on the defined
terms “employee” and “employer” in 3. 5(1) and 5. 6(1) of the Act. The Hild
does not amend the definitions or Schedule 2 of the Ast; nor does &t apriy
the extended definitions of “employee” and “employer” available under
Victoria’s Commonwealth Powers {fndustrial Relations} Act 1998 (Vi o

11 Accordingly, as presently drafted, a modern award cannot attzch 1o non-
constitutional corporation employers in the Victorian public sector or other
excluded employers and employees in the private sector, sven if the moden
award conforms to the award modernisation process. Thig appeuars W D2
inadvertent as it is inconsistent with the policy objective of the Hill and the
Forward with Faimess policy of providing a unitary national system for the
private sector including a safery net of modern awards and Matonal
Employment Standards. The Bill, tn its current form, does not achievg this
abjecrive in respect of excluded Vietorian employers and employees.

12, By the Commonwealth Powers (Industrial Relations) Ader 1996 (‘vfm

Victoria has done what it can to ensure that the Federal system will apply to

maost Victorians. So much is consisient with Victoria’s support for a wniary

system. 1t is especially important that modern awards, which will comprise
one half of the proposed Federal safety net, apply a5 widely as the
combination of Commonwealth and Victorian legislative power permits, and
apply uniformly to employment that falls within power. Continued
exclusive reliance on 5. 3(1) and s. 6(1) will prevent many Victorian public
sector employees, such as teachers, nurses and public servants, fom

obiaining the berefii of modern awards once they come o effect oo 1

Janvary 2010. The same is mie of privae sector employees smployed by

Victorian  excluded employers, a category that includes many

unincorporated small buginess employers whose employees are ofien award

reliant. It also extends to employers incorporated under Victorian law, such
4s the Associations Incorporasions Act 1981 (Vie, that do not emgage in
subsiantial wading and financial activities, meaning they are nol
constingtional corporations’.  Accordingly, the Bill should be amended so

Although by proposed 5. 376B(2% the AIRC wust, m carrying out its award modernisetion
functions, have regard 1o rates of pay I wansitional swards. For thet parpose, the proposed
section expressly calls up the definition of gansitonal award in Svhadule 6, a foom of sward
that is enforceable against excluded Victorian employers and employees by reason of the
referral,

That is roe, for ingtance, of many respondenis 1o the Social and C{)mmum!‘ Rervicer 15ACS)
Award, which continues o operate in Victoria 35 a commen tule award. {ndeed, the 2006
Eraployes Earnings Survey prepared by the Austalian Buresu of Siatsties shows that 27 8%
of Victorian norn-farm employees were employed by persons or entities thar were nof
constitutional eorporations. Unsurprisingly, most are empioyed in the vetnil, heaiii and
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soid

that, m relation 1o modem awards, iL utilises the iegislative capacit
conferred on the Commonwealth by the Commonwaalin Powers (Industric]
Relations) Act 1996 (Vic)

community services and property and business services ssetors. If Vietarian publis sector and
local govermen: employees are inciudad the proportion of Victorian employment outside v,
501 and g. 613 of the Workplace Relations Act vises to 36.5%,
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Attachment — Victorian Werkplace Rights Standard
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The Yictorian Government supports a unitary industrial relatiens system provided that It is fair, This Workplacs
Rights Standard provides the ssven principlas that the Victorian Gavernment betievas should underpin a fair
industrial refations system.

.

&

Comgprahensive Safety Net of Wages and Conditlons
A comoreliensne, Tair and relevant sfaty nat of minimim wages
ang condlions 1o promeo e weakest in the workplace and 16
o e bagie of a mo-tlsadvantege st W 8l naw agreamants:

The safely net should include protections for puilc nofdays,
vertims payments; kaars oF wark, aonug 'egve, classificalong
o eripioveas and skil-hased carear pathg; ordinary tme Forg of
vk i e HMes withinn wiich tey ares performed, rest Breaks.
nolice perods, and varistions to warking howrs: rates of pay
ganerally; ard incentive-bages pRyMaNS. Siece raEs angd bonuaes:

The ARG shewd piay B 48y rofe in concllation and | necsagary
arbitration of inraciatle iapuing That may impset on els o
amplaymant o sendco de Ivay I key SECI0G affecting the
aconomy o werfare of the community;

Coltsctive bargairing showid ancoLrage ans anbanca procuctvity
snel sffciency in the warkpiaee)

1 oty of smplveds in & workolaca vola ¢ anderss a negotiatad
colactive agresrnant tug should ROt be aspaced 0y ndlivich ik
agroornents. Emplayars and unions should be recuired 1 bargain
if gocd faith 1o enswe thesa cholces are rmapectad

s The el should also prdtect arnual ipave and Bava loadinga; lorg Brnotiyees and empicyers RoLd ke groperty inforrmad of ther
servics aave peraangl/sarer's save, cultural ipave anc oiher like rights whan antering info agrsamants.
Soprria of 'aave; parental lkave; pubic holdavs; elowernces; loedings
for overtime, casual or shit work; censlty rales; redundancy sodd . Froadam of Assaciahion
tesmingtiGn; stand-dowr Drovisins: JapuTe $atiing pracadures; Fraedom to join of ot j0in 8 urion ang G D4 PIGUSTTY WpfesuNEs
jury sanvica; tyoe of smployment; sugsrannuation; and piy and 1 e werkpIRes.
congditions for Sutworkers;
v ML rates of pay S8T and adiusted by an ndEDENTErt LMEE . Unfair Dismissal
BOOYING A T ard 0eT Jrecass, Brrployees should ave the rght 10 & rgarin by 50 indepangant
‘ ) ) ) umpire I Lnfalrly disriessed:
2. The Australan Industq:ai Relations Commission Errpioyes showd be protacted rom ciaims from amployess fof
as independant Umpire Lnfair diermisaat that ara vexatous of wirc.it med,
s The ANG shodld agt ay an independent urmpin perlerning the The teet for dstarrining the Tamass of & dfemissal shovid be @
foliowang rolag “falr g &l roune”,
«  AsSlEt V@S anc unions 1o settie gispuies by congifigtion
and, whem necassary, by artitmation . Equal Pay for Wark of Equal Vaiue
s Frovide & moans oy smpiayers (o seak el whar aporapnate Thare should be continued protectian of i principls of soual
freprry inclustriad action: ramunaration for werk of sguai valle, srforgan by e AlEC as
. . . an indepandent Umairs.
e Drovicls 3 e 10 G85ist Srnplovars and uniDng BngEGe N
good fatn Dergaining: . Protection of Work and Farnily
& MAnan 4 tompranansve fai and resvant salety nst of Mt tBst cane Stondams inglucing e Work and Pty feaF 288
roihmLm weges and menditons.
Access o and support of emMpioyent FrEnQemerss il el 1
3. Gollective Bargaining and industriatl Action reccraig wark and family respensiolives.

s Rty 10 colletive srierprise bargainmg nsed 10 oroparly Sulance
2 right for amployess K tKe industial aodon in purseit of collestive
agrsamants ageirat tha righis of smplvers 1 secura raiigf when
apsrepnate om nougngl actian;

For Further Informatlion

Go o the fodusina Relarens Victans wabsia &l
Wi s QoAU

o the Workgiaes Fghts Aovocats wabsite af
woany workplacerigiis i OB
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