
 

 

 

The Senate 
 

 

 

 

Standing Committee on 
Education, Employment  
and Workplace Relations  

Fair Work Bill 2008 [Provisions]  
 
 

 

 

 

 

 February 2009 



©  Commonwealth of Australia 2008 

ISBN  978-1-74229-075-1 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This document was produced by the Senate Standing Committee on Education, 
Employment and Workplace Relations and printed by the Senate Printing Unit, 
Department of the Senate, Parliament House, Canberra. 



 iii 

Members of the Committee 
Members 
Senator Gavin Marshall   ALP, Victoria    Chair 
 
Senator Gary Humphries  LP, Australian Capital Territory Deputy Chair  
 
Senator Mark Arbib   ALP, New South Wales  
 
Senator Michaelia Cash   LP, Western Australia 
 
Senator Jacinta Collins  ALP, Victoria 
 
Senator Trish Crossin  ALP, Northern Territory 
 
Senator Mary Jo Fisher  LP, South Australia 
 
Senator Rachel Siewert  AG, Western Australia 

 

Participating Senators 
Senator the Hon. Eric Abetz LP, Tasmania 
 
Senator Guy Barnett   LP, Tasmania 
 
Senator Mark Bishop  ALP, Western Australia 
 
Senator Doug Cameron  ALP, New South Wales 
 
Senator Don Farrell   ALP, South Australia 
 
Senator Steve Fielding  FFP, Victoria 
 
Senator Mark Furner  ALP, Queensland 
 
Senator Michael Forshaw  ALP, New South Wales 
 
Senator Steve Hutchins  ALP, New South Wales 
 
Senator Helen Kroger  LP, Victoria 
 
Senator Helen Polley  ALP, Tasmania 
 
Senator Louise Pratt   ALP, Western Australia 
 



iv 

Senator Scott Ryan   LP, Victoria 
 
Senator Glenn Sterle  ALP, Western Australia 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

Secretariat 
Mr John Carter, Committee Secretary 
Ms Lyn Beverley, Principal Research Officer 
Ms Jacqui Phillips, Senior Research Officer 
Ms Katie Meyers, Research Officer 
Ms Candice Lester, Executive Assistant 
Senate Education, Employment and Workplace Relations Committee 
PO Box 6100 
Parliament House 
Canberra ACT 2600 
Australia  
Phone: 02 6277 3521 
Fax: 02 6277 5706 
Email: eewr.sen@aph.gov.au 
Internet: www.aph.gov.au/Senate/committee/eet_ctte/index.htm  

http://www.aph.gov.au/Senate/committee/eet_ctte/index.htm


 iii 

 

Table of contents 

Members of the Committee.............................................................................. iii 

Chapter 1 .............................................................................................................1 

Introduction ..............................................................................................................1 

Reference ................................................................................................................1 

Conduct of the inquiry............................................................................................1 

Acknowledgements ................................................................................................1 

Purpose of the bill and its context ..........................................................................2 

Background.............................................................................................................3 

Economic context ...................................................................................................5 

Key issues raised with the committee ..................................................................10 

Structure of the report...........................................................................................16 

Chapter 2 ...........................................................................................................17 

National Employment Standards..........................................................................17 

Current arrangements ...........................................................................................17 

Proposed changes .................................................................................................18 

National Employment Standards..........................................................................18 

Issues raised with the committee..........................................................................19 

Conclusion ............................................................................................................31 

Chapter 3 ...........................................................................................................33 

Modern awards.......................................................................................................33 

Modern awards .....................................................................................................33 

Proposed changes .................................................................................................33 

Award modernisation process underway .............................................................33 

Coverage of modern awards.................................................................................38 

Other issues .........................................................................................................41 



iv  

 

Conclusion ............................................................................................................43 

Chapter 4 ...........................................................................................................45 

Bargaining Framework..........................................................................................45 

Current arrangements ...........................................................................................45 

The benefits of collective bargaining ................................................................45 

Agreement types .................................................................................................46 

Representation ......................................................................................................49 

Good faith bargaining ........................................................................................52 

Content of agreements ..........................................................................................56 

Facilitated bargaining for the low-paid ................................................................60 

Conclusion ............................................................................................................63 

Chapter 5 ...........................................................................................................65 

Fair treatment in the workplace ...........................................................................65 

Unfair Dismissal ...................................................................................................65 

Proposed changes................................................................................................65 

The process ...........................................................................................................68 

Small Business Fair Dismissal Code....................................................................72 

Conclusion ............................................................................................................74 

Chapter 6 ...........................................................................................................75 

Industrial action......................................................................................................75 

Proposed changes .................................................................................................75 

Conclusion ............................................................................................................80 

Chapter 7 ...........................................................................................................83 

Right of entry ..........................................................................................................83 

Proposed changes .................................................................................................85 

Conditions of entry ...............................................................................................85 

Union entry to hold discussions ...........................................................................86 



 v 

 

Issues raised with the committee..........................................................................86 

Chapter 8............................................................................................................93 

Fair Work Australia...............................................................................................93 

Structure of FWA .................................................................................................94 

Functions, powers and organisation of FWA.......................................................95 

Issues raised with the committee..........................................................................96 

Fair Work Ombudsman ......................................................................................103 

Chapter 9 .........................................................................................................107 

Transfer of business .............................................................................................107 

Conclusion .........................................................................................................111 

Chapter 10 .......................................................................................................113 

Outworkers............................................................................................................113 

Deeming provisions............................................................................................113 

Non-TCF outworkers..........................................................................................114 

NES.....................................................................................................................115 

Award issues.......................................................................................................115 

Agreements.........................................................................................................116 

Right of entry - 24 hour notice and the special circumstances of the TFC industry
............................................................................................................................116 

Multi-purpose premises ......................................................................................117 

Chapter 11 .......................................................................................................121 

Toward a national system and transitional issues.............................................121 

National system and coverage issues .................................................................121 

Transitional issues ..............................................................................................127 

Conclusion ..........................................................................................................131 

Coalition Senators' Minority Report ............................................................133 

Introduction & Summary of Coalition Senators' Position..................................133 



vi  

 

Background.........................................................................................................133 

Structure of the Bill ............................................................................................135 

A Mandate?.........................................................................................................135 

Transfer of Business ...........................................................................................137 

Right of Entry / Access to Records ....................................................................139 

Bargaining Architecture .....................................................................................144 

Unfair Dismissal .................................................................................................153 

Superannuation as an allowable matter ..............................................................156 

Conclusion ..........................................................................................................157 

Minority Report ..............................................................................................159 

The Australian Greens ...................................................................................159 

Appendix 1 .......................................................................................................185 

Submissions received............................................................................................185 

Appendix 2 .......................................................................................................193 

Hearings and Witnesses .......................................................................................193 

Appendix 3………………………………………………………………….. 201 

 

 

 




