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WORKPLACE RELATIONS AMENDMENT (RIGHT OF
ENTRY) BILL 2004

OVERVIEW

1.  The Workplace Relations Amendment (Right of Entry) Bill 2004 (RoE Bill) was
introduced into the House of Representatives on 2 December 2004. The Bill has not been
debated. It was referred to the Senate Employment, Workplace Relations and Education
Legislation Committee on 8 December 2004.

2. The Bill repeals and replaces the existing right of entry provisions in Division 9 of the
Workplace Relations Act 1996 (WR Act). A table comparing the proposed and the existing
provisions in Division 9 is at Attachment A.

POLICY OBJECTIVES OF THE BILL
Introduction

3. Federal statutory protection for right of entry (RoE) by union officials was introduced in
1973. These provisions were not significantly amended until the passage of the Workplace
Relations and Other Legislation Amendment Act 1996. There have been no amendments passed
to the WR Act provisions since 1996, although the Government did pursue amendments in the
Workplace Relations (More Jobs, Better Pay) Bill 1999 and the Workplace Relations
Amendment (Small Business and Other Measures) Bill 2001.

4.  The Coalition’s 2004 federal election workplace relations policy statement, Flexibility and
Productivity in the Workplace: The Key to Jobs, committed the Government to introducing
legislation to tighten up and clarify existing right of entry laws to protect businesses, particularly
small businesses, against union entry to the workplace for improper purposes. It further
specified that the legislation would exclude the operation of State right of entry laws where
federal right of entry laws also apply.

5.  The Workplace Relations Amendment (Right of Entry) Bill 2004 will meet that election
commitment, addressing significant concerns of business and the Government regarding the
current federal right of entry (RoE) statutory regime, including the present scope for unions to
exploit the overlap in federal and State laws. In broad terms, the Bill has two primary objectives:
improving and expanding the federal RoE regime.

Improvement of the Federal RoE Regime

6.  The Government believes there is a need to further tighten and clarify the current
provisions of the WR Act to ensure a federal statutory RoE regime which balances:

s the right of unions to represent their members in the workplace, hold discussions with
potential members and investigate suspected breaches of industrial laws and
instruments; and

s the right of employers and occupiers of premises to conduct their business without
undue interference or harassment.

7.  The Government believes that there exists a legitimate role for unions to represent their
members in the workplace, provided that the statutory rights conferred on them are exercised in a
responsible manner. Unfortunately, there is evidence to suggest that some permit holders are
misusing the rights currently conferred on them by the WR Act.




8.  There is anecdotal evidence of unions entering workplaces, nominally for investigative
purposes, despite having no actual evidence of any breach of an industrial instrument by the
relevant employer. These ‘fishing expeditions’ can cause unwarranted disruption and economic
damage to innocent businesses. The Bill aims to protect businesses from this type of
irresponsible behaviour by requiring that a union be able to demonstrate reasonable grounds for
entering to investigate a suspected breach.

9.  The Government’s view is that unions should operate as membership-based service
organisations. Accordingly, the Bill contains measures to ensure that permit-holders entering the
workplace to investigate suspected breaches will generally be prohibited from accessing non-
member records. This is particularly important given that fewer than one in four employees is a
union member. The Government’s view is that in most circumstances its own agencies, rather
than unions, are the appropriate bodies to investigate breaches relating to non-members..

10.  Under current legislative arrangements, the possibility exists for unions to repeatedly
harass non-members to join a union during frequent workplace visits where the stated purpose is
to hold discussions with employees. In order to address this concern, the Bill provides that entry
and subsequent conduct is not authorised if the conduct is for the purpose of recruitment and the
entry notice does not specify recruitment as a purpose for entry or any permit holder for the
union entered the premises in the preceding six months for the purpose of recruitment.

11. The Bill places further explicit limitations on entry, such as the requirement for a permit
holder to comply with reasonable requests by an occupier or employer. The Government is
particularly concerned that unions’ presently unrestricted choice of location to hold discussions
or interviews, and free choice of route to that location, can result in unnecessary disruption
within the workplace. Accordingly, the Bill requires a permit holder to comply with reasonable
requests by an occupier or employer regarding the location of discussions and the route to this
location. This is matched by the requirement that an employer or occupier must not obstruct or
interfere with a permit holder exercising his or her rights under the Act.

12.  An effectively functioning and balanced federal RoE regime requires that permit holders,
employers and occupiers responsibly exercise and properly observe their rights and obligations
under the legislation. The WR Act’s current RoE provisions, however, lack sufficiently robust
and flexible measures to properly safeguard against abuse of the permit system.

13.  The Bill will redress this through appropriately measured civil penalty provisions, as well
as new arrangements for the issue, suspension and revocation of permits. These are designed to
ensure that permits are only held by persons who understand their rights and obligations under
the Act, and that only fit and proper persons exercise those rights. Permits are to be suspended
or revoked where the provisions are abused.

14. The Bill does not introduce any new criminal sanctions.
Expansion of the Federal Statutory Union Right Of Entry Regime

15. The Government believes that, as far as possible, a single statutory scheme for RoE should
apply to workplaces. At present, however, some workplaces are subject to a complex regulatory
web of differing RoE standards under concurrent federal and State industrial laws and
instruments. Companies with premises in more than one State may therefore have to comply
with multiple and different State and federal laws. A table outlining the different regimes under
the WR Act and State industrial laws is at Attachment B.

16. The Government is concerned at the scope for confusion and uncertainty resulting from
this regulatory overlap. Unions, employers and employees will benefit from having a single
scheme that sets out their rights and obligations. Additionally, the Bill will prevent this




uncertainty being exploited by union officials to enter workplaces for improper purposes and
subsequently engage in inappropriate or otherwise unlawful behaviour.

17. The problems of regulatory overlap, and the potential it provides for ‘jurisdiction
shopping’ was highlighted in Boral Masonry Ltd v CFMEU (23 July 2004, PR934904). In this
case, the CFMEU had no right of entry under the WR Act to the particular Boral premises. The
State-based Federated Brick Tile and Pottery Industrial Union of Australia' (New South Wales
Branch) (the BTPU), which the Commission described as the ‘State emanation of the CFMEU”,
then sought entry under the New South Wales Industrial Relations Act 1996.

18. The Commission (Ross VP, Cartwright SDP and Harrison C) found that “the proper
inference and conclusion to be drawn from the evidence is that the CFMEU used it's State
emanation, the BTPU, to exploit the differences between the State and Federal jurisdictions in
order to get right of entry to a Federally regulated site in circumstances where it does not have
such a right under the WR Act” (paragraph [37]). The Full Bench went on to say that “the
conduct of the officers of the BTPU is, in reality, an attempt at jurisdiction shopping by persons
who hold concurrent positions as officers of a federally registered organisation (the CFMEU)”
(paragraph [72])

19.  Union officials may also use State laws to circumvent the federal RoE obligations by
claiming to enter workplaces under their State powers and subsequently engaging in conduct that
would otherwise be in breach of federal obligations.

20. The concurrent application of federal and State RoE laws can also undermine the ability to
bring sanctions against union officials who abuse their statutory rights. Union officials found to
have intentionally hindered and obstructed business have been able to avoid having their federal
right of entry permits revoked by claiming that they were exercising right of entry powers under
a State law.

21. This was demonstrated by an AIRC decision in an appeal by two CFMEU officials against
a Registrar’s decision revoking their RoE permits (24 October 2001, PR910502). Messrs
Ferguson and French’s RoE permits were revoked due to their conduct after entering premises.
On appeal the Commission found that the right of entry on the latter of two occasions was not
pursuant to the WR Act but under a State law and overturned the revocation. However, the
Commission noted that if entry had been authorised by a federal permit, the conduct of the two
officials was such that it would have breached the WR Act in that it "intentionally hindered or
obstructed any employer or employee or otherwise acted in an improper manner".

22. Even where a federal permit has been revoked, union officials may still retain entry rights
under State law. This undermines the effectiveness of the compliance mechanisms in the federal
right of entry system.

SUMMARY OF AMENDMENTS

23. The RoE Bill would repeal and replace the existing right of entry provisions in Division 9
of the Workplace Relations Act 1996 (WR Act).

24. It will enhance the right of entry system to clearly spell out rights and responsibilities, and
limit scope for State law to be used to circumvent the Federal requirements.

25. The Bill ‘covers the field’ to the exclusion of any State industrial laws and industrial
instruments for union entry to private business premises where the employer is a “constitutional
corporation” or the premises are in a Territory or Commonwealth place. (A “constitutional
corporation” is corporation for the purposes of section 51(20) of the Commonwealth




Constitution, i.e. a foreign, trading or financial corporation formed within the limits of the
Commonwealth.)

26. State unions will not be precluded from entering an employer’s premises for purposes
relating to State industrial laws where the employer is not a constitutional corporation or the
premises are not located in a Territory or in a Commonwealth place.

27. The Bill will not prevent unions from exercising any existing entry rights under federal or
State occupational, health and safety legislation.

28. Significantly, the Bill deals only with minimum and legally enforceable rights to enter
premises. Nothing in the Bill prevents a union official from otherwise entering premises where
the owner or occupier voluntarily consent to the entry.

Details of Amendments

Division I — Preliminary

29. These amendments would insert Objects for new Part IXA that reflect the intention of the
new provisions.

30. The Industrial Registrar will be required to approve a form of entry notice to be used by
persons seeking to exercise a right of entry. The form must provide details of the relevant
premises and the union in respect of which the relevant entry permit was issued. Other matters
that may be prescribed by regulation.

Division 2 — Issue of Entry Permits
31. These amendments detail the processes by which a right of entry permit may be issued.

32. The Government considers that, in light of the significant rights conferred by a permit,
permits should only be issued to fit and proper persons who understand their rights and
obligations under the provisions.

33. The Bill therefore provides that the Industrial Registrar must not issue a RoE permit to a
union official unless the Registrar is satisfied that the official is a fit and proper person. To assist
the Registrar in making the decision, the Bill identifies a number of matters that the Registrar
must take into account, including whether the official has:

o received appropriate training about their rights and responsibilities as a permit holder;
« been convicted of an offence against an industrial law; or

e held a permit under the WR Act or under a State industrial law that was revoked, suspended
or made subject to conditions.

34. A person cannot be issued with a permit at any time when they have been suspended or
disqualified from exercising a right of entry under a State industrial law.

35. Any decision or action by a Registrar regarding the issuing of a permit may be appealed to
the Commission under existing section 81 of the WR Act.

Division 3 — Expiry, revocation, suspension etc. of entry permits

36. These provisions expand and clarify the existing provisions concerning revocation of a
RoE permit.

37. Under the current provisions, the only means of addressing improper behaviour is through
revocation of a permit. The Bill will allow for permits to be either suspended or made subject to




limiting conditions. These alternatives to outright revocation provide scope to address less
serious examples of improper behaviour.

38. If conditions are imposed on a permit, then those conditions must be endorsed on the
permit. The Bill ensures that whenever a union official seeks to enter premises, they must
disclose to the relevant employer that any entry permit is to conditions.

39. Where a permit holder has had his or her right of entry under a State industrial law
cancelled or suspended, or has been disqualified from exercising or applying for a right of entry
under a State industrial law, their federal permit may either be suspended or revoked. The Bill
provides for minimum disqualification periods, which increase for each occasion that a State
right of entry is suspended or revoked.

40. Any decision or action by a Registrar concerning the revocation, suspension or imposition
of conditions on a permit may be appealed to the Commission under existing section 81 of the
WR Act.

41. The Bill seeks to limit instances of systematic abuse of right of entry laws. The AIRC will
be given the ability to make orders if it is satisfied that a union or one of its officials has engaged
in such conduct.

42. The type of orders the Commission may make include revoking or suspending all permits
that have been issued in respect of the union or imposing limiting conditions on some or all of
the permits.

43. Reflecting the gravity of this particular sanction, the powers will only be able to be
exercised by the President of the Commission, a Presidential Member nominated by the
President or a by Full Bench.

Division 4 — Right of entry to investigate suspected breaches
Division 5 — Right of entry to hold discussions with employees

44. These Divisions deal with when and how RoE permits may be exercised. The proposed
changes improve on current arrangements, simplifying and clarifying the rights and obligations
of union permit holders, employees and business.

When RoE may be exercised

45.  As with the current WR Act provisions, a permit holder may enter to investigate breaches
of the WR Act, a federal award or certified agreement or an order of the Commission.

46. However, a permit holder may only enter to investigate a breach of an Australian
Workplace Agreement (AWA) if the employee party to the AWA requests in writing that the
union investigate the breach. This is consistent with AWAs being an individual agreement
between an employee and his or her employer. There is no basis for a union official to enter
premises to investigate a breach of an AWA in circumstances where the employee has not
requested, and may in fact oppose, the union doing so.

47. A union official will only be able to enter premises if he or she has reasonable grounds to
suspect that a breach requires rectification. This will ensure that permit holders are genuinely
investigating a breach, rather than entering for another purpose.

48. The proposed amendment places the onus on the official seeking entry to demonstrate that
they have reasonable grounds for suspecting a breach. It is appropriate to place the onus on the
person seeking entry as only they know the basis for their belief that an industrial agreement has
been or is being breached.




49.  Asunder the current provisions, a permit holder will usually be expected to provide at least
24 hours notice before entering premises to investigate a breach.

50. If there are reasonable grounds to believe that providing advance notice might result in
evidence being destroyed, concealed or altered then the Industrial Registrar may issue a
certificate waiving the statutory notice period.

51. The permit holder must provide an entry notice that specifies the particulars of the
suspected breach or breaches. Currently a permit holder is not required to particularise the
suspected breach. Particularising the details of suspected breaches will enable the employer or
occupier of premises to make an independent assessment as to whether proposed entry is for a
valid purpose. It will also enable them to gauge in advance what sort of information or records
are to be made available.

52. A permit holder will only be able to inspect records relating to employees who are
members of the permit holder’s union, unless the Commission makes an order allowing them to
inspect non-member records. As discussed above, the Government considers that unions should
operate as membership-based service organisations and so should not be granted automatic
access to non-member records.

53.  Where it is necessary, however, to examine non-member records to investigate breaches, a
permit holder will still be able to do so if they apply for, and receive, an order from the
Commission. This will ensure that unions are not unnecessarily restricted in investigating
suspected breaches.

54. Unions will continue to be able to enter premises for discussion purposes but will only be
able to enter for the purposes of recruitment once every six months.

55.  Unlike amendments proposed previously in the Workplace Relations (More Jobs, Better
Pay) Bill 1999 and the Workplace Relations Amendment (Small Business and Other Measures)
Bill 2001, there is no requirement that a union can only enter when invited to do so by an
employee.

Conduct after entering premises

56. Inrelation to entry for both investigative and discussion purposes, the permit holder must
comply with any reasonable request by an employer or occupier of premises regarding:

e occupational health and safety requirements;
» the venue for discussions between the union and employees; and
» the route to be taken to reach the venue where staff discussions are to be held.

57. The current provisions do not provide any guidance on where discussions or interviews
may be held, which has given rise to disputes. The new provisions will ensure that both parties
know what is permitted once a permit holder enters premises and will reduce the risk of disputes
over the exercise of their RoE powers.

58. The Government believes that this strikes an appropriate balance between the rights of
permit holders to enter premises and hold discussions and the rights of employers to conduct
their business without unnecessary disruption. This element of the Bill was a specific
commitment in the Coalition’s 2004 federal election workplace relations policy statement,
Flexibility and Productivity in the Workplace: The Key to Jobs.

59. These amendments were prompted by the AIRC’s decision in ANZ Banking Group Ltd v
Finance Sector Union of Australia (8 September 2004, PR951766). In that case, the ANZ was
concerned, for privacy and other reasons, about the intention of the FSU to interview employees




at their desks, rather than in interview rooms provided by the ANZ. The Commission observed
that if Parliament had intended that employers could place conditions on an exercise of RoE,
such as specifying a meeting room, it would have identified and specified any further limitations.
These new provisions will do this, by identifying when an employer may appropriately impose
reasonable conditions concerning the location of the meeting or interview or the route to be taken
to reach that location.

60. The Bill includes provisions to deal with cases where the employer may make an
unreasonable request. If a union or permit holder considers a request to be unreasonable, an
application may be made to the Commission. If the Commission considers the request to be
unreasonable, it may make whatever orders it considers appropriate.

Division 6 — Contravention of Civil Penalty Provisions

61. This Division sets out the penalties that may be imposed and other orders that may be
made by the Federal Court in relation to contraventions of the civil penalty provisions contained
in the amendments.

62.  The Bill does not increase the quantum of the current penalties. However, it does extend
the types of orders that the Court may make. The Court will be able to make orders requiring a
person or organisation who has contravened the provisions to pay monetary compensation to
another person who has suffered damage as a result of the contravention. The Court will also be
able to make any other orders it considers necessary. As noted above, the Bill does not provide
for any new criminal sanctions.

63. Allowing the Court to award financial damages recognises that, in some cases, abuse of
guaranteed union RoE rights may harm a business or adversely affect innocent parties. It is
appropriate that persons responsible for such losses should compensate those affected by their
actions.

64. The Bill includes new provisions that protect a person from being subject to a pecuniary
penalty if they have been convicted of an offence, or are subject to criminal proceedings, that
relate to substantially the same conduct as would give rise to the imposition of a pecuniary
penalty.

Division 7 — Miscellaneous
65. The majority of civil penalty provisions contained in the Bill are set out in this Division.

66. These are substantially the same as the existing civil penalty provisions contained in the
WR Act. The additional civil penalty provisions involve:

« extending the existing prohibition on permit holders intentionally hindering or obstructing
any person to also cover instances where a permit holder otherwise acts in an improper
manner;

« extending the existing prohibition on intentionally hindering or obstructing a permit holder to
cover instances of obstruction that occur after an entry notice is given but before premises are
entered. (A legislative note makes it plain that intentionally destroying, concealing or
manufacturing evidence relating to a suspected breach will amount to hindering or
obstructing); and

 limiting the potential for permit holders to misrepresent or exceed the scope of their
authority.

67. As with the existing WR Act provisions, the Commission retains the ability to resolve
industrial disputes about the operation of the right of entry provisions.
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