ATTACHMENT 1

WORKPLACE RELATIONS AMENDMENT (AGREEMENT
VALIDATION) BILL 2004

A KEY SUGGESTED ADDITION

PROPOSED NEW SUB-SECTION ELEVEN (11) OF S$.170LT OF THE
WORKPLACE RELATIONS ACT 1996 {Cth)

S 170LT(LE) Notwithstanding any other provisions of this Act, if the
Commission has grounds to refuse to certify an agreement on
the basis that the agreement covers matters which do not
pertain to the relationship between employers and employecs
the Commission may certify the agreement solely in relation to
those provisions which do pertain to the relationship hetween

employers and employees if;-

(a) the Commission is satisfied by undertakings under
section 170LV that the agreement should be certified;

or,

{b) the Commission is satisfied that certifying the

agreement is not contrary to the public interest.

[This proposed amendment to the Workplace Relations Act 1996 (Cth) has been
drafted absent access to the Workplace Relations Amendment (Agreement
Validation) Bill 2004 which has been embargoed prior to its presentation to

Parliament.}

[This amendment can operate in relation {o all agrecments presented for
certitication, whether before or after the date of the Electrolux decision
{2/9/2004) or, alternatively, can operate to save only those agreements which had
entered the minimum 14 day pre-approval period under sections 170L.J(3)(a),
$.170LK{2}, or s.170LR(2)}(a) of the Act prior to 2/9/2004.]
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15 November 2004

COPY TO:
The Hon. Kevin Andrews, MP Mr Daniel King
Minister for Employment and Workplace Relations
Member for Menzies
Suite MG 48
Parliament House
CANBERRA ACT 2600

2™ Floor
4 Treasury Place

By facsimile: 02 6273 4115 and 03 9650 0323 and
03 9848 2741

By email: kevin.andrews. mp@aph.eov.au

Dear Honourable Kevin Andrews MP,

WORKPLACE
BILL 2004

RELATIONS AMENDMENT

{AGREEMENT

tndustrial Relations

Employment

Oceupational Heolth & Safety
tturnan Rights & Equal Opperlunity
Change Monagement

Legol Risk Manogement

PRIVATE AND CONFIDENTIAL

Senior Adviser (Workplace Relations)

MELBOURNE VIC 3000

By faesimile: (03) 9650 0323

VALIDATION)

URGENT NECESSITY FOR AMENDMENT TO THE PROPOSED BILL,

Highly commendable reform

I We wrile in relation to the extremely important tegislation which is to be introduced

into Federal Parliament this weck with the aim of removing the considerable

uncertainty i the Australian industrial relations system arising from the decision of

the High Courl of Australia in Elecrrolux Home Products Pty Lid v Australian

Workers' Union and Others (2004) 209 ALR 116 ("Electrolux').

MELBOURNE

Level & 50 Market Shaet
Melbourne VIC 3000

PO Box 632 Colling 5 West
telbourne VIC 8007
Tetephone: {03} 9612 2300
tacsimile: {03} 9612 2301

Cmaif: metbournedDhbarmers.com.au

ST

SYDNEY
Level 28 51 Martins Tower
31 Market St Sydney NSW 2000
PO Box (3548 QvB
Sydney NSW 1230
Telephone: {02} 9267 4322
Facsimile: {02) 9264 4295
fmail: sydneyiPhormers.convau

wvew, hormers . com.ou

BRISBANE

Suite 14, Level 10

320 Adelaide Street
Brisbane QLD 4000

GPO Box 111

Brisbane QLD 4001
Telephone: (07 3016 8000
Facsimile: {07) 3014 8001

Email; brisbone@iharmers.com.qu
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‘The introduction of such legislation on an urgent basis is to be commended as it will
provide relicf to a large number of employers, unions and employees by ensuring the

integrity of their collectively negotiated agreements.

A key omission from the Amending Biil

3

The terms of the proposed amending Bill arc currently the subject of an embargo.
We understand, however, that the Bill will merely seck to address the integrity of
Certified Agreements in place as at 2 September 2004 (the date of the High Court's

decision) which may otherwise be invalid as a result of the Electrolux decision.

The amending Bill carries with it an extremely important omission which will
preclude similar cerfainty and lack of extreme inconvenience being cxtended to a

large number of employers, unions and employees who require relicf,

Under the provisions of the Workplace Relarions Act 1996 (Cth) employers, unions
and employces engage in exlensive consultation processes in the preparation of a
Certificd Agreement. The Act thereafter requires that a copy of the proposed
Certificd Agreement, whether being progressed under Division 2 or Division 3 of
Part VIB of the Act, be made readily available to every employee who will be
subject to its scope, at least 14 days prior to the making of the agreement via a vote

or otherwise,

The current amending Bill fails to address the many employers and employees
who had consulted extensively over a proposed Certified Agreement prior to the
Lilectrolux decision to the point where a copy of the proposed agreement had
been circulated as part of the lead up to a vote. Employers, unions and emplovees
with such agreements in (rain face the prospect of being technically declined
certification of the agreement under the Electrolux decision and the necessity to
conduct a fresh ballot. This will involve extensive inconvenience and uncertainty

for many thousands of employees across the country.
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An omission relevant to many thousands of employees

Harmers Workplace Lawyers is the largest legal firm in Australia focusing solely

upon legal 1ssues involved in workplace relations,

The firm acts for a large number of employers, including 15 of the largest 100
employers in the country, and also, subject to conflict issues, for a large number of
employees and their representative organisations (including some of Australia’s

largest unions in both inter and intra union disputcs).

We as a firm have a large number of clients impacted by the uncertainty introduced

by the Electrolux decision.

A prime example

10

il

12

13

We draw particular attention to but one example whereby a top 50 listed company in
Australia has been progressing for many months of this year a proposed Certified
Agreement extending to part of its business and covering in excess of 4,000

employees.

At the time that the Electrolux decision was handed down, this particular employer
had completed a quality consultation process with its workforce and had circulated

access to the proposed certified agreement to the in excess of 4,000 employees.

Certification of the agreement under the Act is the prerequisite for the in cxcess of
4,600 employees to receive remuneration increases and additional benefits under the
Act. Certification may however be refused on the basis of the Electrolux decision in
that the proposed agreement contains a number of beneficial provisions in relation to
staff access to products and to benefits relating to family members which may run

contrary to the line adopted by the High Court of Australia in the Electrolux decision.

The employer and in excess of 4,000 employees subject to this one example are just
as inconvenienced by the impact of the Electrolux decision as many employers and
cmployees with existing agreements in place. Refusal of certification will require
that a further consultation process be engaged in and an additional extensive and
expensive vote undertaken by employees who have alrcady approved the agreement

1M question.
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14

It will be a fravesty if the many thousands of employees, their representative
organisations, and their employers, who face similar circumstances, cannot
attain relief through the amending Bill before Parliament this week. The
amending Bill should provide certainty and profection not only to those with
existing Certified Agreements in place, but also to those who have properly

progressed agreements to the final stages of certification under the Act,

A need for reform now

15

16

Those with agreements in train will face the detriment of the uncertainty introduced
by the Electrolux decision in the coming months. Any later amending legislation
will arrive foo fate lo be of assistance to the many thousands of employees in this

catcgory.

‘The uncertainty introduced by the Electrolux decision does of course continue to
impact even negotiations now taking place in light of that decision — with
considerable disparity of views by members of the Australian Industrial Relations

Commission in their attempts to implement the Electrolux decision.

A proposed additional amendment attached

17

18

19

In the circumstances, the attached amending provisions are commended for your

consideration for inclusion in the Bill before Partiament this week.

It is requested that you give strong consideration to extending the protection of such
an enlightened amending Bill to many thousands of employees who should not suffer

any more detriment than those who currently have Certified Agreements in place.

‘The amending provisions can be readily extended to all Certificd Agreements
coming before the Commission for certification at any time subsequent to the date of
the Electrolux decision — a more limiied amendment, which would protect only those
who had progressed agreements under the Act at the time of the Electrolux decision,
would limit the altered provisions to those employers, unions and employees who
had already reached the point of issuing an agreement in accordance with the 14 day

requirements under the fegislation as part of the lead up to a vote.
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20 Your favourable consideration of this additional proposed amendment will
benefit many thousands of employees across the country, who will otherwise
face inconvenience and delay in the receipt of remuneration and benefit
increases under proposed certified agrecements. It will also assist a large

number of employers and unions.
21 Thank you in anticipation of your co-operation and assistance in this matter.

Yours faithfully
HARMERS WORKPLACE LAWYERS

Sy, . PR,

Michael Harmer
Managing Partner

Enct.
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