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&

, Tram and Bus Industry Union (hereinafter refer
% is a union of employees registered pursuant to the Worky
1 %”,’i? \\\&/th}‘

has coverage of employees employed in or
ndustry, employees employed in the tramway ind
I by publicly owned bus operators in a number of
The range of work performed by RTBU
n the operation of trains (passenger and frei g
the maintenance and upkeep of railway and

mway and bus rolling stock; and the administr
with the operation and maintenance of m«m frams

nying infrasiructure.

‘ S@mm *?h@ﬁ members imf@ﬂ‘vm s
1ies who m‘r:: @i%?fh er operators or maintainers or provids

l, tram and bus industry as described above.

ECH
I
n

I'BU welcomes this opportunity to address the Se
ndent Contractors Bill 2006 and the Workplace

?

ndent Contractors) Bill 2006.

he RTBU are set out in the registere (f rules
ctives. W particular relevance in a considerati
mmittee are the following:

oy

all necessary m@m and any
; n or otherwise, for the purpos

ing mmm and working conditions without dis
to the remuneration of labour, the hours
mm‘iiﬁ@m in or in relation to employment in t
indus {m

@

o resist the introduction or the continuation of bos
iece work and similar pernicious systems of emplos

7

1

ality of the Union’s objectives is the yardstick by which we
@f@p@@ﬁd legislation on the membership.

the Australian Rail, Tram and Bus Industry Union, Australiar
‘ern, 2006, A copy is available on the on the website of m

O — WWW, fmmgw.u@
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of the contents of both Bills leads the RTBU to the
hat their passage through Parliament and enactment as
v to the interests of RTBU members and the workforce in
- submis ssion, that neither Bill serves the public interest.

‘,»?’o

TOLOWSE, in ou

8. Ef@@ﬁ” of both Bills is to permit
o be legally recognised as a co
mf’ a pen. It MS@mm a mm@ 161
whk@ “m@@;‘ﬁ masquerade 9&1?5
hugmbw,
9, The existence of a genuine principal/contractor relationship hs
} e Bills. It focuses on %ET e m come — the princip
contractor has the requisi %“m@wm‘?ﬁmg a

g’ tiated, an outcome ensues aﬁd
ent in such a relationship is ’me mm on N

> of the enactment of the Bills as legislatios
the @mpi@y@zf/mmmyw f@f&a&mﬂﬁhp and

s .

itions and protection afforded to employees.

terest of RTBU members and the workforce in

independent  contractors), aﬂ*@a@%y ﬁa@@d‘ i
hoices”, to be confronted by persons masquera
tractors and md@mﬁmﬂg their terms and mmmz ons of

ity. It is not in the interests of persons to be pushed or ¢
0 a so-called contractor relationship on the gro m
%‘uﬁh@g to the extent that the State/ i
otions of fairness and equity in a pmmmpa}/w
anyone’s interest to have them removed.

12, matters, this submission begins by outlini
1 i in some detail the bases

Bills will follow this.

submission will set out a summary and conclusion.
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AN OUTLINE OF THE BILLS
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fndependent Contractors Bill 2006 (“IC Bill”) comprises

components:

‘orkplace Relations Amendment (Independent
f% comprises the following components.

[Z3

It sets out to override a number of State/Ter

they i impact on the creation/maintenance of a

particular, it seeks to override any laws that would d
tract to be in an emp! 1

to a services con
override any law establishing benefits, entitles
on a party/s fo a services contract, and fo
mamhbmm a process for resolving disputes over
contracts.”

It ,sui‘a{:ah@m@ a ‘ml@ for the judicial system fo
contract allegations.’

It has a separate part for contract outworkers in th
PRI ISP
and tootwear industry.

A transitional arrangement is established.®

The Bill 5@@@1@@3@ v excludes owner-drivers in 1
and Victoria.”

Contractors) |

Makes unlawful the creation @E
misrepresentation of the nature of a cont

Makes unlawful the dismissal of an individual
il
establishing a services contract.

Makes unlawful the making of false statements to
. . 12
making of a services contract,

yvides a civil penalty where a person is found g

P
- 13
of its provisions.

Contractors Bill 2006 Section 5

I5TRY)

ons Amendment {Independent Contractors) Bill 2006, Sections 900 and

e TaE
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ow for vmw%‘mﬂ@ by regulation, broad defences against ¢
14
ts, and, in parts, is complex and difficult to read.

' THE RTBU POSITION IN OPPOSITION TO THE B

f

Is Undermine the Employment Relationship.

do nothing to resolve the conceptual and practical confi
it contractor and an employee. By failing &x@ at d
removing a number of protective devices to cour
, the m& @mw@@ an incentive for further incursion ©
into ﬁhm‘ Jhmﬁ place of an @mplmﬁ@ This 11 ,m“v«e?
w undermine the provisions inherent in an

e T Vur*
LA

3ill does not attempt to define an independent cont
y concerned with that entity. To the extent tha
n of a services contract with a person who enters into
mdﬂ%mwu contractor. But this becomes a circular a
escribes a services contract as, amongst other th
performance of work by an independent contractor.’
the IC Bill, an independent contractor is a person who
pendent contractor.

ition of the Federal Government is th :
gfmp ”““h@md be governed by commercial not ind
. “does not d hn@ the term md%md@m contract
; under common law””!

is is hardly helpful. The distinction between a employee and
r at law has been the subjec @{ controversy, debate
vears. 1his is so because of m@ ack of clarity in the
eX] ory memorandum notes that Wﬂh respect to the applicati

i}

o

5

3t m determine the existence of an mpﬁ@‘;f@@ or m@ epend
le 1 w e concerning coniro indener
sn of the relationship in a @@mmm will

courts will ;@iam greater weight on some matters, in parti
P 3‘31/7

ntrol the manner in which the work is perforn md
ves a clear indication that correctly characterisi
tforward.

leral Government’s ally in the area of contract ] amw the T
scribes ﬂ% Tndependent Contractors Bill 2006 as “complex to
ssue 1547, 14 July 2006, p.8

&

‘n»‘iad@'pen@ -nt Contractors Bill 2006 and Workplace Relations A
tractors) Bill 2006, SECOND READING SPEECH, House of Rex

epresentatives, Independent Contractors Bill 2006 EXPL A,N ATORY I
wresentatives, Parliament of Australia, Canberra, 2006, p.3

e
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 critique of the contract of emplovment, Professor Andrew
..t is the definitional function of the contract that has attra

‘]")ﬁ &

to the absence of a single test to disting
wdent contractors, Stewart states that the ire:

..stems more mﬁ;@uﬂm’ 7 from a concem that relian
conception potentially excludes a wide range of workers from
pwmwm regulation, when logic, fairness and indeed the pury
the regulation in question might suggest they should have

.)n;’
s

VAV aT =N Tn]
acoess

vart goes on to %%y“

'his concern has been exacerbated by the recent upsur
h <<—;">ap icitly seek to confer on the worker the status
and thus in f&ﬁ@m treat them as b@mg in business

In addressing the growth of self-employed persons, Stewart Sm&*@ﬂ”
“But what cannot be discounted as a explanation for the
ranles of the self-employed is the very fact that so mu
on m@ existence of an employment contract.
ted with avoiding that regulation - and those
conside mwh as will be explained — may provide an
incentive for a particular form of ‘vertical disintegration’ in
are mvfawd by contract labour’™!
r a person is an employee or an independent contr
it ,im on of legal rights and obligation. As Lm} mb
The mmm% erisation of being an &Jmpi@‘ye@ has i impac i
‘ er and the obligations owed by the alleged e

® responsibilities for occupational health and safety

@ taxation implications

® axm”f«sm s compensation ri ghm @md @b maﬁm‘;@
wwauimg habﬂmy @f ih@ aﬂ@g@d @mpf%@y@i
worker.

2 The application of unfair dismissal and ¢

® Whether award and enterprise bargainin g: t

s Whether anti-discrimination legislation fuppi €s

® Superannuation @@]ﬂ:ﬂ.gaﬂ@m and rights”*

i it can be seen that the consequences of whether
contractor or employee with respect to workplace

“Redefining Employment? Meeting the Challenge of Contract and Ags
JOURNAL OF LABOUR LAW, Vol 15, No, 3, December 2002, p.3
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Further, to the extent that an employer can avoid s
use of contractors, it has a Seﬁ ous detrimental impact on |
and employees. ?\““ transfers costs and obligations ri
r onto the contractor. Further, by m&kmg the use of contract
n incentive to the employer to avoid the use of dﬂm@
lescribed as the process of “conversion” i.e. converti
positions, Bennett states:

n allows the allocative process fo be again deiern
aﬂf@w@ﬂ may ! be cut and on-costs such as paid sick leave, allc
ich periods, annual leave, superannuation and workers’ cc
san be eliminated. The burden of d@Wﬁx time can be shift
s can be paid for work actually completed and required to st
lar W@ﬁ This may be done even though such delays
cipal, but not the contractor, and the contractor, u
rces necessary to cushion thems @h@s Conversion al
ts to be externalised on to the contractor,

T ey

present legal regime it is not difficult to set up an
slationship. As Professor Stewart states:

“Now any r*@m*@@‘i ent employment lawyer knows how to ‘ex
to arrive at the right result for their client. Typically,

a confract for a hirer to obtain labour fmm a person w

resemble an md@p@ﬂd@m contractor, but over T it
retain maximum control. The trick is to ensure that as me

possible point in the d@szr@d direction...”**

1 Government, through the two Bills before the Comn

s unfair and inequitable system in place ﬁhmugh the rete

ach to determining employment status, but indes j

e years, various state/territory governments have taker %@1‘“
iress and inequity that can exist in an independer
‘h;q@s Th% 0c ,@uw@} in var ous ways — the use of “deeming

ment of employees to i ﬁa@@p@'ﬂd@m
cont mm @mw sions. In that respect, a jud wmg.m Mc«
pendent contractor positions are tantamount fo

ther @W they ‘a’my as well be pmvﬁd@d wum ?“‘

i
1

“E"ﬁ tafi

if the Federal Government is unaware of these issues. In As
Lepresentatives Standing Committee on Employment, Work
oree Participation produced a report that, amongst o '

MAKING w\BEUE& LAW IN AUSTRALIA: Industrial Relations, Pol
ey, 1994, p.172
“ﬁmﬁ; icia’ wiﬁmd to are the ‘f@cﬁm@ ‘iaﬁkem i
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n of independent contractors.” The authors of the report
issue of a definition of an independent contractor.

2 necessary ‘bm msuﬁi mm pa:rﬁ: @f a @ﬁi@m_g@'ﬁfﬁﬁy
that in addition to the common law components,
nt “adopt components of Australian income tax assessment ali
services legislation tests to identify independent contract
being the decision-makers in the government, clearly

&@@mam ﬂh@m appmada @ﬁm e@‘i “hs;, dmﬁm g of a con
“an g,mﬁ oyee.”” In doing so they picked up on an important mes:
tw %‘am he sam

M“ 1110 ‘Lwas mmﬁf @@mi mvv;wdg a @@mm& of service 1%‘%@
characterised as an employee. In effect, this ‘multi-factor” t
tion that the courts will know an employment co ontract

clear definition of an employee that would
foumn@iv cover the true employer/employee relationship, it woulc
vely easy exercis e 1o distinguish between an mm?m&
ctor, It is axiomatic that the federal government rejected this

=
:‘i)
e
o
o
[GH
o

nary, rather than clarify the relationship between an emplo:

endent contractor, these Bills not only retain the confusion %‘ﬂw W?’w D
expansion of the mﬁmmm of an independent contractor way beyond its
by removing the current state/territory based protections. By mfw ic

for employers to “convert” employee positions fo contract positis
protection for employees, these Bill undermine the @mpmy@@/@mpﬁ 0Vee T

0. The Bills Promote “Sham” Arrangements

»f the ironies of the Bills is that whilst one of them builds an env:
ion of sham arrangerments the other purports to make them unla

- Stewart pmmﬂ out, it is not very difficult to have a lawyer p
ite documentation to meet the relevant indicia to conform to an ind
or relationship. Whilst his statement was made prior 1 i

L

S
LS W 5§ & Whk v

to the dr
e is nothing in these Bills that alter the force of that statement.

i Representatives Standing Committee on Employment, Wor leplace Relations as
i , MAKING IT WORK: An Inquiry into Independent Contracting and Labour
mmonwealth of Australia, August 2005
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ls remove a number of protections that currently exist i
ries, the incentives to create independent contractor rel
ﬁ%@;’é}/m nt rejationships increases. This is so because it per

o

cater range of costs onto the ostensible independent cos
s are set out in point 18 above.

g ey den ey £ 41
and nature of those costs

ace ‘w oNns A mendment (Independent Contractos
ham” arrangements. But, that is easier said than done,

hat the person concerned had the ¢ ap;;s*f‘v
£ :gmg the contract) against the “indicia” and
nusual situation,

1

actical problems away for the @i«ﬂ of
il has an inbui % d@% nce
no

confract was a coniract for services rather
Lo ould not reasonably have been @xp@@m‘
18 a contract m employment rather than a contract for
fgi« | searching for a defence, this is a powerful weap
too difficult to meet. In our submission this ty
ms of the clause nugatory.

pw

provisions were to have some practical effect and

mw of an offence what is the remedy? For the ostensi

the cutcome may be a sense of satisfaction or the ki
but that is Mm as far as it goes. For the penalty at
] person would or could go to the time and expens
a &Jmmwé; w? nen the outcome in practical terms for that pe
he trouble — regardless of how right the p@r‘sm may be.

g

X

r conclusion can be reached with respect to the urﬁai
ht to pursue a class action is denied.” The Government

“m ‘ﬂ;@ mmss the operation of the unfair contraci

act provisions in New South Wales, costs

mﬁ@ﬂw being instituted wvexatiously. 2 Finally, wher

r remuneration it requires the contractor to have access to oth

33 : - o
1 %@u for comparative purposes.” This becomes even more p:

- be award

&

i
o

decision of the Employment Advocate not to publish certi

iy

é‘a} &{by and 901(2)(a) & (b)
actors Bill ?O(Mx Section 12{2)




1

m}xmmzr on Inde p ﬁd@ﬂ’" C@m‘%ﬁm@im’@ Bill

. oy . ; 4 .
iternet without the approval of the employer.” buﬁ?ﬁ
ation in other contracts is similar, doesn’t mean that the

nifestly a consequence of the capacity and willingness
‘%im ively as unions and the use of collective bm&&;fwm
Further the States/Territories have, ove
1 public agitation enacted legislation des :aygr ed
sntitlements eg annual leave, long service leave etc. In y‘
on has %“z extended to ostensible independent contractors :
£ Process or ‘i’)" sg@ cific reference. The Bills before the Committ
enti for independent contractors,

crnove such

ies of unions, emplovees can effectively and efficiently p
. It is the collective — the union - looking after
ce, assurance and bargaining power and avoiding
only through these means that employees can m@m

wer in the workplace.

support, d

,\m&

ni contractors, on the other hand, unless they possess som
nerable position. Subject to the provisions of the common E
wm support, they can only endeavour to enforce their entitlemer
) 15 zi*\@;f alleged desire for “‘imd@p@nd@m@” ‘hm prevents | them
ﬂm adva n*ag@a of acting collectively.>® On the other 'z
about organising collectively in the form of a corpora

> between a pmn@ﬁpm and an independent contractor, the end o
s a courtroom. It is a fact of life that the court process — particularly where {
“law may be involved - can be both long and expensive.

cts provisions provide a no cost jurisdiction, excep
Further this submission has already noted that the |
ndependent contractor to pursue “fairess” in the ¢

m
“‘s

independent contractor desirous of pursuing a matter through the
the patience of Job and deep pockets. If the independent

n or a cleaner or security guard or some such similar occu
- v‘

y. To the extent that the cost of pursuing a matter through
the independent contractor has nowhere to go.

G agresments w

" This is 50 even wbuu@h ;p 10t 10 ‘ﬁ}@ Wor! {Ch@m% legislation, all certifie

that
Mm provisions of “{h@ lﬂde@md@m Ccvm;iacmm BM )G@@ Th@m drivers dw resort {
Torkers Union to undertake the contract negotiations with emplovers.
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ainly not the Principal

growth of independent contractors over the last 15
Zﬁy @m@F@yms o reduce the cost of production/servs
rof strategy involves such things as contracting out,
YYIne m @u%wgmem relocation etc.

relationship will impact on the distribution of the cc
that relationship. Th@ use of independent
11 to avo ?ﬁ a number of costs it would @‘iﬁl@rwiw incus
’s not that the costs @mp ear — they are simpl y transferr
hing else. In point k& a number of examples of how costs are tran

@Mpmyegg ﬂth@ cost is bm” ?@ v ﬁm:
@vﬁ,@@ his/her own tools and equipment.

fits enjoved by « mpmw@% do not xp%s 0
sorne by the independent contractor

that the contract undermi W@b and u “’é@ﬁ“«\:u”f‘ Té;’hr e wages and
MWMW *hc@ ﬁ@am@ Wur (

xm,m the i q«;@pm» dent contractor has

le for a redundancy payment, t
arity benefits. Aii@ﬂ?ﬁ@i‘ @mm‘r@i@ in m:m area i
for a period of time and is compelled to app
an emplovee, he/she does not have and sic 1@ ave.

' be argued that many of the entitlements of employees ar: p
ent contract as part of the contract price. This of course is :
Very %ﬂ&u@h depends on the relative bargainin ;9;, po ;
why an @mwm‘y@“ would prefer independent contractors
g to cost less. After all, by definition, the en plm
mam it @@@% over independent g/mnwww 5. If it doe
er the relationship is one of gﬁnmm@ indepen

an im
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22. Occupational Health and Safety

?zd safety in the workplace can be a problem
\A{a yvhew, Quinlan and Bennett state:
isks for subcontractors is more difficult than it is for e
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f@n’ﬁ; Suw@mma@ﬁng groups, the paring @%i
all of which have been known to increas

‘ﬂ ﬁi%mvamsaﬁ@n a%@Ma?@d w;; th e?ﬂ@ @uﬁ%uamm of gakiz@ux

,,mm Md co- @mmmmm m@mwﬁy dlmgmmes Tﬁ sre %@mgm ity
fragmented and attenuated.”™

where outscurced labour is fragmented, both {l
kers have difficulty with uniting themselves to
& OHS risks they face.”"

et

WOT

ers have an obligation under the various Occupation
ites to ensure the safety of persons in the workplace. As b

e diversity of persons in the workplace the g
| health and safety risk. In a workplace with a combina
@,m%mu@:.s and labour hire employees, the job of
] a safe work place where the relationship maﬁwe@r
vlace can differ is fraught with problems. For m{amgﬁ@ wh

ho has re
, who has the obligation for ﬁ‘zamm@ and who is liable in
accident can be contentious issues. It is hardly in the interes

A
wat safety be ignored because nobody believed it was their resp

d

ors injured in kapm@@ accidents are forced to initiate
ause nobody will accept liability.

an, M., Beanett, L., THE EFFECTS OF SUBCONTRACTING/OUTE
THOMAL HEALTH AND SAFETY, Indusirial Relations Research C@mf@
les, Sydney, 1996, p. 137
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Py

iy

eading speech, the Minister for Employment and Workpla

, after @@mm@ﬂ”tmg in the various estimates of
: \"‘W‘Wmh s in Australia, claims:

ians L ave already chosen to work for themselves to gain 1
ibility that self-employment provides™’

v @ifzmg that can be made in response to this claim.

&

here 1s no evidence to support the claim that all ind

to work in that capacity. {“‘w{amﬁ‘v no sug‘:n @‘vad@m@ is
ading 5@?@@& or, indeed, anywhere else by government
akes a sweeping claim and then moves on. %@mﬁ the onl Iy
sistency with the ideological position of the Minister

ese Bills — like the Workplace Relations Amen
}5 - have nothing to do with choice. Search as one may, iﬁr&m
ide that a person may “choose” the type of employme
ployer/principal may compel on the basis of “my way or
enter 1nto a type of employment he/she would not
RTBU submits that the opposite is the reality. When cos
" legislation, these Bills not only encourage e
actors at the expense of employees, they provide th
er to ensure such an outcome. And this is to be the case regard
 or “choice” of the person concerned. In the scenario where an
to convert its ampl%@y@@s employed as cleaners to so-ca
5" with less remuneration and increased work, wha
mployees have. In the real world, other than in very |

8

18 none:

- choice in this exercise was one for the federal government

1

compulsion or co-operation. And it chose compulsion.
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P

ment {Independent Contractors) Bill 2006

person is an employee or an independent cont

leoal -

egal rights of the respective parties in the workg

- years the application of the common law to the d
co

yee and an mdmpmd@fw contractor has been one of

.

room for debate and the potential for complicated
i — something most individuals cannot afford.

26, may exist where this confusion can be used by :
principal/contractor  relationship or convert
yer/ mvmyw relationship to a principal/contractor m‘.,
sloyer can transfer a number of costs to the new “co
 employer need cede little control over the 3‘36
in the hands of the employer, this becomes an attractive pro
27. Sm’{@/ territory governments have ena

e inherent unfairness of such a f“@mimm% 1D

ills before the Committee seek o remove or dir
what limited legislative protection exists
ractor relationship.

by promoting the use of independent contrac
the employee/employer relationship. This
mechanisms to avoid well-established wages

] , if enacted, may be used as vehicles to attack the -
ions and job security of RTBU members and of

ltaneously, the Bills are designed to provide furt] 1
nployers to undermine the collective capacity of @mwmm 25 and ac

bhareaining power in the workplace.
& &k iy

-

if enacted, may also be used as a vehicle
ith the employer, to other persons.

nly winner in the enactment of these Bills is the corporation
ho take on the mantle of a principal.

oty

se reasons the RTBU opposes the Bills before the Committee
Committee to recommend that the Senate reject them.
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