Submission of CFMEU Construction & General Division re independent Contractors

CONSTRUCTION, FORESTRY, MINING AND ENERGY L
CONSTRUCTION & GENERAL DIVISION

& H

ibmission to the Senate Employment, Workplace R
and Education Legislation Committee

N B P

NG

QUIRY INTO THE INDEPENDENT CONTRACTORS BILL 2
and the
WORKPLACE RELATIONS LEGISLATION AMENDMENT
(INDEPENDENT CONTRACTORS) BILL 2006




Construction & General Division re EHUE’“‘WHCA‘CA?\ Contract

into the provisions of the Independent Contractors
and Workplace Relations Legislation Amendment
(Independent Contractors) Bill 2006

A national approach to the employee/contractor issue
ppt
5 smu% in response to the DEWR d iscussion
4 that the union is not opposed Yfm
or reputable labour hire agencies ;jm se.'

ing statement contained in the IC B

relations framework is needed which
dates the choices p@@pi@ make to be e
%pmnd@m contractors.’?

ither

Employment and independent contracting are primarily wo
and workers should be entitled to make a H@f“
2en the two systems.

g cannot be treated as if it were a form of work

I employment. As the recent Productivity Commi
e line between an employee and a self-emp E,m%ﬁi cont
asy one to draw, given that they both perform work

J supports an appropriate national policy for the pr

the building and cmgmjctm- industry, wh
or self-employed. We note the muwm ;
nal Labour Organisation of June 2006 ent
m an Employment Relationship’, and we urge
1t to follow that Recommendation.

‘supporters of the proposed Independent
E:;%am able to argue ! E at the proposed Act is ¢
mm* ﬂ@m «,h@ 0. ﬂfm examination of the IC |

that view. This can be

e of Mon-Traditional Work in the Australian Labour Market [/
dent Contractors of Australia website
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W the objective of the ILO Recommendation is
ment relationship, the Bill is mainly concerr
of dent contracting per se. The principal @b

to protect the freedom of independent ¢
ices contracts; and
(b}  torecognize independent ¢ m?mmmg as a
arrangement that is primarily commerc ?
() to prevent interference W‘é th the terms of
contracting arrangements.’

I ntion here of protecting the freedom of a work

an emp i@y@@ rather than a contractor. Yet there is a grov
' rounding the issue of b@gd% contracting, and there has |
ty about the practice of @Wai@yem dismiss
em on mmfmrcm& contract arrangements
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er hand, there is no evidence that genuine
a m Uﬁﬂe@ﬁ” any form of attack. The number Qﬂ'mj Dropo;
od contractors does not appear to be linked to an
d in the principal objects of the iC md )
ssion Research Paper certainly does not point to any exter
on this form of work. The paper states:

number of self-employed contractors can be e
nin both absolute and relative terms between 19
etween 2@@‘@ and 2004, self-employed contractors
numerous, but their share of the workforce remained con

concludes that this @uﬁtwm% ‘is likely to
g the supply of, and demand for,
@mg mpé@y“ﬁﬁ@f " an @:? 2 hat self-emplc o
Euﬂgﬁsw side driven.® If th&ﬁ: is the case, the IC Bill
{a @m% to independent contracting. Indeed, 1
’ pendent contractors with any greater prot

that the Government should do more i«
nuine contractors and employees al
-@mmmiﬁh in the building and construction
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gures indicate that the p;@vaim@@ of self-employec

per cent of the workforce.” This is a complex and

that 25% figure, the extent of ¢

opposed to dependent or bogus contr
in

L ]
'Mwm can be no doubt that the preva
Jent contractors in the building and construction
%My iess than 25 per cent. Whatever the
ainly widespread exploitation of genuine and bo

g and construction industry there
employment relationshi p&; are being LISE
‘ 1d protections which the law afford
us examples of builder Eab ourers and gm ;
independent contractors. it would be extr
~ these workers were in anything other tl
3. Indeed, the very essence of an apprentice
n, guidance and control by an employer.

/«@%“

for legislation to focus on protections
e real threat to independent contractors
ower in a glob &S@d market, and the inal
z::?hf@% with @d@q@,am retirement incomes.

=nt contracting are lack of capital and lack of

T,

problems facing independent contract [or's need to be ¢
> {ime, there should be greater protection for Wo
wose to become independent contractors. If the
to legislate on md@@@mm contracting, it should
relevant State/Territory legislation which curr
ant protections for genuine contractors and employee s alike.
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the Explanatory Memorandum, the “problem
iress is State laws ‘which create @@?f"ﬁ” rs
contractors in Australian workplaces’ 2 The

relationships continue to be dragged into
law by virtue of State deeming E;?M
>rtain independent contractors to be empl
ility and choice and interferes with the int
= original contract’.”
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ed, V@?V h‘%jta,@ a@@@am t@ b@ m@‘ww ab@um Tt
ions. The Explanatory Memorandum states:

N

‘Overriding State deeming provisions could incre:

independe m contractors, and inversely decrea:
er mzwtw ees in relevant States. However, there is also
%@@ia use deemed employees have %m N
ployee’ like arrangements, that they will ¢
mployees once deeming is removed. It is difficult ¢
ggngw@iy deemed empmyee% would be considered a:;w zj
once they are no longer deemed. It is impossible to qu
n. mb@h @“ﬁ" people affected as we do not know how man
are currently ‘deemed’ under State laws’'* (underlining added).

ard i pf@vﬁdm a justifiable basis for interfering witl
,. % *‘w {amd “@Wit@W w@\ vern aém:ﬁ hﬂ‘v% 50U

oif éf’xw @smf@ m.~ any@m from m@mmmg an

. Nor is there any md‘ac&tmm Lh@%; such
%J*‘mg contracts for service and contracts of s
lid systems for organizing work.

the %@e—madnﬁ IR Act (s.275) gives the QIRC power to
mployers. Apparently, there have
‘“mm mad@m under %h t section. In the ﬁaeadm Case
Pty Ltd 2000) a Full Bench of the QIRC found that s{’%
ers amj support workers were i ﬂﬁ@;p@ﬂd@ﬁi contractors, and d
lication that they be declared employees. That is a relia b%@ i
te IR Act s not ‘dragging’ genuine contracting relatio
= of employment law.

te that the Employer Vice-Chairperson of the |
' mmm Committee referred to deeming provisions of t

Act. he ILO Report states, inter alia:

‘He described an example of another solution: the c;z
independent contractors in Queenstand, Australia, wh
brought within the @ua”vww of *i:h@ Industrial Relations
%t%um@i@ against that imposition in the courts, at consi
se, before winning the ﬁght to remain independent cor
@;@uwm@% of the coverage of legislation.’

if is a reference to contract shearers, the “struggle” was
| in the QIRC, probably at far less expense than if it |

»f the Committee on the Employment Relationship [2006] par 43
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‘ ﬁ:hamg@& would benefit small business
tivel gulating the contract relationship. :
oy fam@@%@ Q@ itractors would be freed of @biiv aa
ndustrial legislation through deeming p
mar"@tws would no longer b
gation, taxation deductions, provisions

igations which apply to employees’.*®

e lines of the %b@\f@ passage accurately describe
hy many &mam {and not so small) Emwﬂ. 5$ @@}Nam
@m@mmmf vith independe m: contractors. It is all about de

i “E‘ﬁﬁ@g down the line to the bmah p
i chain. It has very little to do with improving ef
oductivity. It is a measure that favours those whfi
ependent contractors, not the independent contractors thems

erannuation

ore, the Explanatory Memorandum is misteading where
1 business operators would no longer be
nnuation 1

if th éfi‘j engaged contractors rather than emj
yers are responsible for superannuation contributions for

.

f employed contractors.

=r the Superannuation Guarantee (Administration) Act
‘who is an employee?’ is potentially wider than
‘hough it has been applied with strange resulis {
in Vabu Pty Ltd v Commissioner of Taxation).’

18

The ATO has made a Rd ing (SGR 2005/1) which @mgﬁ s whe!

1sidered to be an © m@& oyee’ under section 12 of the SGAA. 7
clarifies which persons are ¢ Wl@y@@& under the extended defi
also w:ﬁ;\}w::é@@ 5 mw circ umgmmm in whm h @ ﬁdﬁwmua w"m may

me m@a&mps «immm@-
km@g an ﬁd ividual is an @mpi@v%@ W'ﬁ;mm the meai

@ /f“m th@ mw%ﬁ@%m @4' i’ﬂ@ Sbm W%WE

*ﬁ Q ilings do not have the force of law, the
tive indicator as to how the law is appli amd

proportion of self-employed contractors are ‘employees’ for the
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there is a perception amongst employers
a self-employed contractor, the employer is no ic
superannuation contributions. The failure
on contributions in accordance with the SGAA is wi
s and construction industry, in i"@«;@@;@ of both em
The problem is certainly not confined to this in

Pk

to provid
15 for WMW of its e:@mmm@v‘% rﬂd ”@mwﬁa‘
13 (2004-05)" states that, of the contracts
rannuation obligations h@@,‘? been met in ?ﬁ” ir
wracts.  These contracts were considered to
r.?® These are instances where | f@
Commonwealth to provide superannuation conti
and consultants.

=

w-

w%

te sector is even less likely to be meeting its obligatior
ment measures are weak, and there is little doubt that vast
U 3@1”@%1 jation contributions have been withheld by employers.
d be in respect of contractors.

where the employer is not legally ﬁ%p@mw *f“”
tributions, ongoing superannuation savings are
y ﬂwmmmﬁywﬂ workers. In theory, such co
; heir own superannuation arrangements. Howeve
actor s operating under thin margins ( s most are

ion in du%wy‘% superannuation savings k@@z ome
essential provision for the future. This Wi

consequences for the contractors and the national economy.

the Government is pi eegwm} taxing
%wu s at a &f‘ YWET ra@ than employees, and is giving m
much wider range of deductions than employees, but will ul
uired to provide retired contractors with the maximum level
ort.  Unless a practical and enforceable scheme
annuation savings is introduced for independent contracto
ced to rely on %ficf;ﬂuemﬁ payments when they are no |
ind there will be a significant impost on the public purse

-

el

ctivity Commission’s Research Paper ‘The Role of Non-T,
@ Australian Labour Market’ [May 2006] raises coi
le treatment of taxpayers and the preservation of th

rannuation Payments for Independent Contractors working for the Au
i
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‘Concern in these areas centres on those self-employed and lal
hire contractors who, depending on their professional circums
ar @%éﬁaﬁ ed either as independent businesses or as em
tralian Tax Office (ATO). The former are able to acc
e of tax minimization instruments than the latt
the taxation arrangements governing self- @Wg@wv@m !
consultants were mﬂmddmd by the Alienation of Q@mm
Income Act 2000, and were designed to achieve ity of
with employees, Despite these changes, there is W%d@%
Australian Government is still losing tax revent at

i ue becat
employed contractors who are in reality employees are
from tax concessions to which they are not entitled.”®

e Final Report of the Royal Commission

Construction Industry [2003] states

mdudéng evidence provided b
abiigheg Mat ‘th@ﬁ“@ is S%’%

industry. SW: “9%‘3 m@ Ai,aistfa&mn Taxation @? >
over $370 million in unpaid tax in industry.
detection of phoenix company a@ﬁ ty for @v@%f,
/i%\a tralian Taxation Office between 1 July 2001 anc
} revenue was raised and for every $1 spent on @m i

const ’f”ugi:’um Wam@rg ::»@ w WV@ J@ Was mm@fﬂ Whﬂ

Income %@gigm*@tmm 1€
my@mm mﬂd matt@m relating to fraudulen
@ﬁﬁ particular relevance to the |

dustry.’

experience of phoenix operators is th
mm mmﬂ:ra%m@ amm@@ﬂmﬂ:ﬁ The A

b‘y Lm @,@mpameﬁ F@mm;@ Wmﬁwm mm M
creating large numbers of tax evaders.
mm% an incentive for tax evasion.

-y z

The Royal Commission Report also states:

ar to be justified concerns about the
bers in the building and construction stry.
ions haii Australian Business Numbers are mis
%t.g’@ ent of persons, who hold Australian
who are employees, as contractors. 7
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2 been a serious problem in the industry
ged the ATO to more d@g M scrutinize the
mbers, because the misu f ABNs is usually

ract arrangements. Al i‘:m@ugf{ e ATO has made va

ABN integrity, ABNs continue %:«“ be issued ina g::s;
labourers and apg:ﬁg“@aa%‘uf@s who could not poss
nmercial contracting arrangement

the Tax Office Building & Construction Industry ;
' report that apprentices are requiring ABNs for emplo
entices may be undertaking weekend W@?k? this i
orted on their income tax return. This puts ATO st
=y have a young person who needs an Mﬁm "if“w W

N does not exist,*

@?&it;@ﬂ% of newspapers are full of advertisement
i;a ilding and construction jobs must have thei
re being systematically denied the right *"P work as ¢

ges and under conditions of employment pre
agreements.

entre of the problem is the tax advant
eif a aﬂWa ~tor ‘;4:3; the purposes of employm
workers are not subject to the PAYG %\/Sﬁ:@ n
»5, and are able to take advantage of the Aliena

e provisions of Lh@% ‘New Tax System’.
e::'“ﬁ ?P“”% system and were put in place in an attem
m;& evasion., However, the final legislative arrangemen
»mmﬁmmu@ on recommendations of the Ra&m

kers

advantage of these lax provisions, mﬂim@:%“ Wor
g,%, reduce their tax liability, and their emplo

= their labour on-costs and avoid various other si
‘“f interaction of cost savings for employers and tax ¢
a weak regulatory regime that allows sham con tt,

t is a taxation ‘black hole’, with billions of d@it%:a

2

t on account of these mnww@d contractual arraj

ion of the Results Test, the 80 per cent
MM Clients Test, the Employment Tes

creates too many variables and
on and fraud. The CFMEU has long advocated
533 and S‘%‘Zr@ﬂ% 3@”@ t@%ﬁ wh@?’@byp if g%f“‘

‘ﬁ.‘j
mors

b
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ntractor is deemed to be an employee and is therefore subject to the
axation system.

as eroding ‘i;ﬁh@ taxation base,

independent www& {both genuine and b@gu«s} I :;ul’ig inata
Employees who, f@g‘” aﬂ& practical purposes, M
f ons as contractors, are required to pay Szgmmam% more tax.

it is a fair question to ask why employees should be re .%u Lo
tax than mmm@ﬁm who perform the same functions. Ther
acting is intrinsically more productive or

The Explanatory Memorandum asserts that

that independent contractors provide is essential to Australia
Howe ver, that conveniently overlooks the fact that @M’w Wffm
¢ :Lw@mg}ﬁmym@mﬁ such as true casual employme also

it pmy@d mm:mm@m d@ s0 for Wr@ﬁ,y persol
Commission Research Pap@gf [2006] refers to
this form of employment ‘fulfils a desire

=? 27
5.

= in workers

yroponents of unfettered contracting have hailed the mono
and F Frey, which states that the @p@@mm ty to ‘be your own b
w M;M source of happiness at work. 28 However, the au ‘i: hors als
‘an observed correlation between self-employment and job satis;
w0t necessarily reflect causality.’

and Frey note that ‘If anything, self @mpé@ymws ém
ted with inferior material @w@‘:@m@@ if this stud
an conditions, it confirms the fact that contractors are
ren awm@wm , and that the ATO is subsidizing them fo
only real beneficiaries from that situation are those

i,

Explanatory Memorandum, ‘there is anecdol:
@mram@m gm%r&ﬂy ?@md m b@ @aa@! more {
e ¢ wupwamnuamm Tmﬁ" ?r as ce ma W
wmm nce in the building @md construction industry, where
es generally enjoy significantly higher earnings than 3@
The industry also has a high level of bankrupt

Productivity Commission Research Paper of May 2006

onomic Policy Review 11 (2004) p.98

1
i
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ot merely a lack w ines
nt to maintain their v

| taxation treatment is clearly the major reason
to become self-employed, or at least accept

which has %’m@@ﬂ forced upon them.
n Research Paper of May 2006 found that ‘Taxati
more profitable f@w p@@m@ to work as self-em

syees (box 3.4)".% Box 3.4 relevantly states:

Buchanan and Allan (2000) illustrate a situation 5
employed contractor who is paid less than an employee can

r after-tax pay. This arises because of differences i
ment between an employee and an independent
some work related expenses, that cannot be f‘mmed
workers, are acceptable deductions for %mem@y fj
The net effect of such deductions usually halves the

tax payable (Buchanan and Allan 2000, p.51).”%

However, for many self-employed contractors, these
re illusory. As mentioned above, the only real ber
the contractor works. In other words, the U
ior pa: j rates, while the real beneficiary is the @
the contractor.

The CFMEU does not begrudge self-employed WWW“@“

rangements. We ’mg@&y say that all workers should be treated
>ciive of their form of employment, and that there is no
w%w employees should subsidize i“h e earnings of contrac
| system,

racting in the building and constructio

M fﬁiu i
> é}tm@;mg %ﬁﬂd mmtrucﬁm 'mﬁﬁus@tww

s point for any discussion about sham contrac
nction wm\;@em an employee and a contractor. Ti
determined that the fundamental distinction is:

veen a person who serves his employer in his,
nd a person who carries on a trade or bu

hall v Whittaker’s Building Supply Co (1963) 109 CLR 210 at 217 per
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ting arrangements are designed to muddy t!
he law, with the r Smﬁz that:

: ww%&m involved usually receive lower levels

remuneration;

» emplovers Wm@ comply with ‘Lﬁ' eaw by engaging
ko

genuine subcontractors are undercut by u mwupui us operat
ervices to the Australian commun ty suffer as the Governm
taxation revenue.

wmm contracting arrangements, workers are eﬁ?“%“
oice. They either sign the contract or do not get t
varty seeks to change the nature of the r@m
ilating that the contract does not create an emplo
W VP"’”V few workers who enter into these arra

i

advised. Even fewer would have the resources to ob

gitimate use of sub-contracting arrangements is wm@wm in t
and construction industry worldwide. One of the main
is that it facilitates the movement of cost and r ﬁpm’w;
er employers to smaller employers. In turn, many smaller
to move cost and responsibility onto their workers i‘m“

“‘}f‘””‘wﬁﬁ’“%% ?@mﬂi ion ships as mmtmcﬁ:mg mmﬂmﬁm&gb

rever this goes unchecked by regulators (governments &s“‘?df@c

e industry de ?fe? orates until remedial steps are taken. This det
ifest e large number of bamkhp cies and “phoenix” ¢
mw @m@my;m being squeezed out of the industry, loss of

ienced workers leave in disgust, and the failure to ade
rs for the industry. Typical remedial steps in

» deeming certain workers to be employees for the
industrial "ew m@s
& 0
® D @vdmg ‘minimum  standards and outlawing
@ es to gather lost taxation payment

® iwd@ union mmm@gﬁg o educate such workers,

1 arrangements - WRLA (independent Contractors) Bill 2006

We note that the Workplace Relations &@giséﬂﬁ@ﬂ Amendment (Ind
Contractors) Bill 2006 has been introduced in tandem with aﬁm ind
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*@@ndb the WR A@.:“" 1996 by
m J@;%”

r, it is essential that this type of conduct be prohi
cement provisions of the WRLA Bill are weak, be
ated upon a person’s belief or state of knowledge
.*° It would not be difficult for a crafty person to @ .
ricate  an  excuse for having f’fﬂ%rmmgmwd an

hip as an independent contract arrangement.

, a contravention occurs only if an employer’s sole or d
in dismissing or threatening to di m % an individual is to eng
[ as an ﬁd@pm@@m contractor.*® A well advised emp
dif ?émim n Qummg up other reasons for a dismissal or

where the real reason is simply to engage the emp

v inferior rates and conditions.

pe clauses mean that the legislation has no
arrangements will continue to flourish
on @M@S?; ry and in many other industries wh@

1
2 ADLISeT

ISes are

Migrant workers

b workers are gim Hiﬂ%?’ly vutnerable to
ments. The ILO Recommendation states:

‘In framing national policy, a Member should, 2
most representative organizations of employers and
adopting mmmma te measures within its juris
%g)g}%’mm in collaboration with other M@W%@
=ffective gm@zﬂf tion to and prevent abuses mig;
i ,m ry who may be a‘ﬁff@e:é:@d by uncertai ﬁzw as :g:é
an %@ym@m relationship.”

iﬁ?ﬁl" CONst

Fe

w\ i

&0
e
ry

ubtful whether there is any effective protection ag:
Bill or current federal laws. The problem is |
availability and misuse of Temporary Busines
The Migration Regulations 1994 require
457 visa to undertake various
the applicant with all relevant |
mployment entered into by the ap

nsh *;; par. Vit wK
{

et
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mately, when the sponsor is an employer whose inte
guest” workers, these requirements are simply ignored.

15

ases ‘mmﬂvmg the misuse of subclass 457 visas
ention of the CFMEU. These guest wm rkers kn

U“ad@rf Mg tratian &é’»%‘sm and would not k f’*ww the
ct of service and a contract for services. The

[

subclass 457 visa holder from being a party to

here is a proliferation of definitions of employees and
ry of terms used in the Productivity Commission Rese
ludes the following:

ployee: A person who works in someone else’s busine
or salary, excluding unpaid family workers.

Independent Contractor: A self-employed contractor who is 1
not dependent on a single client for business.
Labour Hire Contractor: A self-employed contractor who
labour hire agency as a means of obtaining work. Also knov
‘Odco contractor’.

Labour M re Employee: An @mg}%@y@@ of a labou

h e
works at the work site of a client firm, usually for a short

EE) =4

Own Account Worker: A person who operates |
unincorporated business or engaged independently in
trade and hires no employees.

Owner manager: A person who works in his or her own
or unincorporated enterprise.

employed: An employed person who operates hi

usiness without employees and supplies &abmm
@wmm or implicit commercial contract basis.

Self-employed contractor: A person who meé 25 his or her
bour services by way of a commercial contract.

Worker: Any person, including contractors, who provides his o
labour in return for remuneration.

t last definition puts the whole gquestion of workplace arrange

proper pe %g@@ﬁ'iﬁv& For it is the worker who needs to be protected
the :“y gmr icular form m‘" work. Union efforts to combat sh

ients are not an attack on the system of genuine contra




niy of CFMEU Construction & General Division re Independent Cont

genuine contractors against upn

ilding and construction industry, the

2’ and “@i’ﬁammgi@y@d contr mﬁ'@s? is often highly artificial.

made purely for reasons of cost reductions (by the employer) and tz
: 25 (for the worker).

al Report of the Royal Commission into
uction Industry referred to mwzf'ﬁ;aamy about
‘employee’ in this industry:

traditional common law definition of the terr
'fected by statutory definitions adopted f
to  uncertainty, Dahmﬂ@my
s;'i:mm industry where there is a signifi
Working arrangements cor
a person is an @mp&@y@@
U n *\a&%ﬁﬂgﬂ_ ion of ‘employee’. Whilst a
is impractical, a uniform definition for emyj
purposes would be of assistance in the building
industry in which major contractors operate nati @MHWE”

er was not addressed in Building ¢ @ é_m str
ement Act 2005, and ‘employee’ in mm :
as ‘employee’ under the WR Am Th@ﬂ”@f@fﬁ@; the

ned by the Royal Commissioner continues.

wtractors Bill defines a “Services contract” a

a) to which an independent contractor is a party; and
b) that relates to the performance of work t@y i?*w

kS

requisite constitutional connection ”@ a
'y to the contract must be a constitutional «
w’wmw&&% h authority, or a body corporate).

7

et

m “independent contractor” is not limited to ¢

IC Bill (and the complementary Workplace Rel

A gﬁ?iﬁ:?ﬁ{ {Independent Contractors) Bill 2006) import €

ant f employment and independent contracting.
of the WR Amendment Bill, which notes thal
n the multi-factor (indicia) test to make the dist
ment and independent contracting. The Schedul

ng HCA authorities, and states:

sy B g
nCoon

ers

le ref
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‘Em test operates by loocking at the
hip between the parties, mmﬁm@ not
between the parties, but also impli ied terms and t
| mm jes. E“h@ courts have also demonstrated a willi
look beyond the “labels” parties may apply to their contr:
determining the true nature of the relationship.”'

% ll does not change the current meanings of en
terpreted by the courts. That is fair enough, ¢
m@m et z%e b@L f’E@gﬁﬂ@S @s‘ﬁ‘ con K‘ a%w‘ag ant

*t out to d@vw@ Wayg @nd means @éﬁ exm @7
ements afforded to employees. The current

@g&»pﬁ” pmatf& one when mn%mt@ﬁy applied, an

bi@a w encourage any extension of sham contracting by

@W.w

ILO Rec omme ndation 2@@6} states that members should cc

ty of defining in their laws and regulations, or hy ,
indicators of the existence of an em mployment
ion of the indicia test in the Bill is desirable, as it w
certainty and stability, and would assist pote
to avoid unlawful arrangements. At the same time, the
nent Act should be amended to include a stronger persone
e test in relation to alienation of personal services income.

Settlement of disputes

The ILO Recommendation [2006] states:

‘The settlement of disputes concerning the existen:
employment r@mu@wshﬁp should be a mmwr for il
tribunals or arbitration authorities to which workers and er
have effective access in accordance with mmma& law and pra

area where the existing State legislation is clearl
A% previously mentioned in this submission, %s;}@
s have a more intimate knowledge of working arrangement:
mewg nd employers have easier access to ar
ly less expensive. For many participants in
uction industry, this will determine whether or not th
' h@ ir disputes over contracts. If workers have to go to court, ‘
tendant delays, representational requirements and co g most will
maﬁt their losses and run’.

e
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overnment really wants to provide mmm
n from exploitation, then the IC Bill sh
mm MD ntracts or purported contract uaﬁ

ith a low cost, easy access federal tribunal. mievm“
should @::@m:ému@ to operate to ensure blanket protection for

Report of the Royal Commissio
tion Industry refers to the @a},mwm w L
**’m“,x in the industry:

:uyz“%fi;y of payments was raised with the Commissi
earings, in meetings that | held with ‘i_@w '

ws conducted by Commission investigators,
iummmmm It quickly became appar rent €
mi‘ﬂmady affects the ability of participants in
a va'&:} and to be rewarded for work
@rm‘aedm During the course of their investigati
stigators were repeatedly told of the Saﬁf“i{
‘ Mﬁ to subcontractors by builders who are uvm%‘ﬂ@ or ui
pay for work from which they have benefit Q@ The subcont
who experience payment problems are often small compani
rtnerships. Frequently they do not have the expertise or

force their legal mghi‘,g because enforcement would

=X
ﬂ &

ated m ofitabty and well for many years can be

utw&iw through no fault of their own, often v
sequences for the owners of these businesses, their

to eni

protracted litigation against much better resource

*wﬂﬁ“w”é“m&m?d companies. ma%mwm&yq subcontracts
er

L=
‘”ij’?%

Yy

@%Y“&gj@y@m“ and their creditors.”*
Royal Commissioner Z”@@,,@”W mended that the Commor

mﬁ mm truction Industry Security of Payments

‘ Final R@p@m “ The Government has not a
on. Whilst the CFMEU does not necessarily ag
= in the Royal Commissioner’s draft Act, that draft
ites  the need for comprehensive legislation to pr
ndent contractors from the abuses which persist in this area.

d”ﬁ'ﬁ;
containe

at the Independent Contractors Bill will
> seCl ;ﬁ"w of payments for contractors in
on industry. Enforcement requires ‘protracted lit
resourced and more sophisticated companies.’
ndustry gwpéw do not have the time, let alone the r
w&ﬂ remedies m@» non- Qav"'ﬂ@m‘: They do not have
e ILO Recommendation |

Fessesann
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e employers know this, and deliberately set out to take ad
ctors. Prior to the introduction of draconian penalti
for taking industrial action, many overdue paymen

s were legally entitled were promptly secured by
f ployees who sympathized with the contractor
/ avenu @ available to independent contractors is exp

r

sntational rights and collective bargaining arrangements

endent contractors should be free to choos:
sent them in matters arising under t

most employer/emplovee relationships, larger busines:
er w&w ining power than the contractors who provide
'%wz: some years small businesses have (in theory) had the \
collectively. However, that involves an expensive &m
w“zm% authorization process under the Trade Practi '
HW“:; ions appear to have been issued to self-employed ¢

g and construction industry.

o
=1

Z;
=
5
G2

> (5 Dvernm ment released the Dawson Commitiee’s review
Practices Act. The Government accepted
ommendations, which included r@@“@wm
business by allowing the sector to collectiv
Mmzmﬁum The Trade Practices Amen
third parties could 1 M@ a collective mm
W@up of businesses.* There were no restr

ot

wiled be,

@‘”

:’W Trade Practices Legislation Amendment Bill 2006 prov

ective bargaining notice is not valid if it is given on &
3 corporation by a trade union, or an officer of a tre
ting on the direction of a trade union.” That is an e
of the rights of independent contractors to ¢l
es, and of the rights of trade unions to re
2rs,  Contractors are legally entitled to enroll for m @m"
. Many contractors are members. Under the TPLA Bill
ed by an employer organization, with the @bw@m p
of interest. But the only person or body that is not
it them is a trade union or union officer, etc. Bes
inatory, it makes third party representation impractic
Ji:m s in the building and construction industry. This
rom the Independent Contractors Bill.

r»wr 5
3
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L,

r&j @nw be m@d@ uv a
not exclude any ;@@m@m or ma_ arn
tation for an applicant, it
made by a third party on be
5.13 provides that an applicatiorn
b@ made in circumstances pre
ha\f@ been issued, but this provision
. arbitrary inter vention by the Mini

tions muﬁj be issued to prevent a U ‘
ﬁj 3 @itmw ctor in proceedings concerning unfair ¢

3

z%” predecessor ftrade unions have
- various classes of tradespersons and other buildin
bargaining negotiations and other work-related
the necessary expertise to represent workers,
sary confidence in the union to represent
whether their working arrangements are
c or genuine contracting, the union should not be prec
o them in any matter, including collective bargaining
ces Act.

ine

Eﬁv@i
13

and construction industry, many contract

£ g::,s@,wmg% nt and contractual arrangements, and are
members, They naturally seek advice and assistance frc

g matters. It cannot be seriously claimed th
to protect the freedom of contractors,
oose who will represent them in any matte
as workers.

ol

e framework which recognizes and validates é’%“:a@ W

es and independent contractors is desirab
agislation in this area should not over-ride ¢
there should be harmonization of “ams:;‘wf

ercial nature of genuine ‘,
ors Bill 2006 deals with W@%‘L place
u% ted by the Workplace

1 to add to the complexit
rees Wa?&h Pﬂaﬂy of the provisions of that
pl. arrangements should be regulated by
i, Accordingly, we do not see the need for separz
egislation,




Submission of CFMEY Construction & General Division re Independent Contractors Bill 2006

ly event that the present Government disagrees
t{jfﬁ"éiw azﬁt ntion to the p‘“‘“*’a&,m&@g contained
f June 2006, - P tection for Workers in an
T%a@s% @Hm@ gﬂ@uiﬁ be incorporat

7
'y

into the Workp

rity of payments should also be comprehensively addressed
lation concerning independent contracting.

situations where it is difficult to cha
a%”w? as there is a need for ongoing
the IC Bill should prescribe the multi-

f@y the courts. The Bill should also incor ;}@rm@ a simj

hould expressly state that an apprentice can
contractor. Likewise, the holder of a m;uf%r%m
should always be treated as an emplovee,
=ndent contractor.

E:ay 0

and/or the relevant superannuation legislat
%ww superannuation contributions are mad@
ndent contractors

te legislation should be introduced to ensure that ther:
for employed and self-emploved workers, for
E@Wm o make the same deductions as contractor

‘sham arrangements’ amendments to the WR Act

sthened by placing a heavier burden of proof upon an

srepresents an employment situation. Further, it should be

«a wh sh a breach of the dismissal provisions if a pu m@%@ @;i”w
mmm t purpose) of the dismissal or threat isto e

@ endent contractor.

Bill and the Trade Practices Act should provide t
tor can h&? mm@sem@d in any matter by a p@m@
ractor’s choice. Section 93AB(9) of the Trade Pra
@“"% should be amended to ensure that contractors x
a trade union to make collective bargaining arran

should reconsider the role that
ctlement of disputes &@@ua confrac
IRC would provide a quicker, more
or self- @mp&@y@d contractors.
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e CFMEU urges the Committee to recommend t w th

3
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L] FI N G By e

fore Parliament gives this matter any further cons
- should establish a forum which |
tative organizations of employers and workers on ai
e IO Recommendation), DEWR, and represen
Tax Office. The forum should consider way;«»
; the various Commonwealth, State and Territ
impact upon @mp&@y*ﬂ@n* and independent
forum should be asked to make recommend
national policy for protection for works
a*’“wa W*smﬁm ion.
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ILO Recommendation

WR Act

tractors

formulate and apply a
in order to guarantee
tsufsi@a on for workers who
w:w in the context of an
nt relationship.

Effective protection
employment relationship
reduced by Work Choices.

arrangements in WRL
many loopholes to be &

{w

Al

s bes

> ure and extent of protection
L@ w;wﬂm». 5 in  an  employment
hip should be defined by national
or @1 actice, or both, taking into account
ant ernational  labour standards.
¢ or practice ... should be clear and
{ sure effective for protection
employment relationship.

As this Table indicates,

standards have not been take
L

in the WR Act and 1€ Bil

%"%"W

E*afc“w should be formulated and
in accordance with national
ce in consultation with the
sresentative  organizations  of
and workers,

Trade union organizations
a:@muﬁﬁ:@m M@ wwm
hostile to trade wunions,
they &

ignores whatever views

tional policy shou m at ieast include
s Lo provide guidance for the parties
in @aﬂmwas @mp%@y@m and

3
on effectively  astablishing the
of an employment relationship

the distinction between emp%@y@m

The @'@mmm law mear

and d@pm@;m& m"w&ﬂu

ﬁmpmﬁcd into the
While these do p%’@v’d

certaimy as to how Fhe o1

ommon law test to a ¢
ﬂtua tion.

Y kS

i-employed workers.,

ational policy should at least include
y combat disguised employment
ps in the context of, for example,
slationships that may mdud@ the use
r forms of contractual arrangements
ie the true legal status, noting ... that
can arise where contractual
have the effect of depriving
he protection they are due.

The only measures propos
contracting :@mv;;n mf‘ of

As  mentioned above

contain too many m@pm es i

standards applicable to all
contractua Arrangements,
se fnvolving multiple parties so
o workers have the protection

No standards are prescrib

independent  contract
Proposed regime con
employed workers to |
by being re-engaged as

O5e

cont

standards applicable to all
[ arrangements establish
for the protection

Mo standards
contractors. Court
unfair/harsh contract,

affective access of those
particular employers  and
app jate, speedy,
and efficient procedures
for settling disputes
existence and terms of an
relationship.

Access  to &’Z@um /:ﬁﬁsm not
‘effective’ access for work
reSOUTCEs.,

Ers Wi

compliance with, and effective
m?, laws and regulations
the employment relationship

Under IC Bill, lmited
Inspectors exercis bi
contract outworkers In

{

DO

3
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uction & General Division re

rov r appropriate and adeguate
t . for the judici &a’y arbitrators,
I s, labour inspectors, and other

paible for de @%H@ with the
disputes and enforcement of

niployment laws and standards.

While not specifically provided
legislation, app @prmm ]
training is availabl
in most cases. Th
blatant political app@mm

mt“tiveﬁ protection to workers
fected by the uncertainty as to

. of an  employment
including women workers, as
most vulnerable workers, voung

er workers, workers in the
igrant workers and

itie

Mo specific protection for s

5.
isl account to address the
in that women workers
certain  occupations and
5 where there is a high proportion of
I8 mmmmymmm relationships, or
: a lack of clarity of an
@ﬁsw

No special account takes
gender dimension in
workers in such occupations,

olicies on mmdea equality
ement of the relevant laws
- national level so that the
can  be effectively

covered in

o
i

Not specifically «
Sex Discrimination Act {
the Office for Wamm
national policies. :
that this results in

" enforce

consulting  the  most
e organizations of employers

gmmﬂd@ aeffective protection
uses of migrant workers
ected by uncertainty as to

af  an  employment

Trade unions mm‘ cons
protection of migrant workers un
and proposed laws.

re members are recruited in one
- work in another mwider
i ;‘;rwai agreements to preve

idulent practices which h@v‘w
the avasion of the existing
rotection of workers
an  employment

WM

No such bilateral
contrary, free trad
wsw@x I

Vi@se m pre

r protection of workers
retationship should not
civil and commercial

at the same time
in an employment
he protection they are

ionship have

never suf
protect
relationship, IC
situation

ietermination of the existence of
gment  relationship] should be
by by the facts relating to the
of work and the remuneration
ﬂ“a@w&m%mi“agm’m how the
f:@mmw’

ﬁzg”«ﬁuﬂ between the parties.

to operate. T
address the guestion ¢
is f”na;“af"?@m@ﬁ byt

methods for guiding
deﬁ'iﬂrmmm%w of the
lovment relationship

The Bills contain n
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For the purpose of determining the

P an employment relationship],
range of means for
i existence of  an
t relationship,

i ;;m.m,

[For the purpose of determining the
nce of an employment relationship],
a legal presumption that an
ent relationship exists where one
‘@H ‘vam indicators is present.

The common law test does not provide

that egal presumption.

‘ghwr the purpose of determining the
ce of an ﬂmpkmym«mW retationship],
j v characteristics, in
- in A mﬁ“muim sector, must be
to be either emploved or self-

The IC Bill eschews desming pre
>rate deaming prov

over-rides i:% e Ste
currently exist.

y define the conditions applied for
i the xistence  of  an
relationship, for example,
{ am or dependence.

The IC Bill contains no suc

fine in L@WE and mguiémnsﬁ
, including the fact that
”W'ﬁm out according to the
and under the control of
involves the integration of
in the organization of the
performed sclely or mainly for
of ancther person; must be
i out personally by the worker; is
fed out wsa,é iin specific working hours or
vorkplace Sgwmwﬁ or agreed by the
squesting the work; s of a particular
nd has a Leﬁ*ﬁt@m continuity;
the worker’s availability; or
& provision of tools, materials and
achinery by the party requesting the work,

The relevant laws
define spec Fw indic
test is narrower than i_ £
this ILO recommendation.

a

ors

%gﬂ m@ mm mws amﬂ regﬁui&um s]
period

51 u or pring mai source of income;
n of payment in kind, such as food,
M“ws port;  recognition  of
ch as weekly rest and annual
ent by the party requesting
travel undertaken by the
rio CHW out the work; or
ncia 1( < for the worker.,

As above,

lement of di spuies concerning
e mf@ “ng of an employment
D m“mrci-f:‘ be a matter for
r arbitration
> w%’w i“w wmxem and emplovers
access in accordance with
1d practice.

Settlement of such ¢
matter for the @:@urt.«
industrial  tribunals of thei

relation to unfair contracts, etc.

neasures with a view to ensuring
wi implementation of laws and
memmg the employment

.. for sxample, through labour

Workplace Inspectors have
and ‘mem 5 an irrg::ﬂmwz:;@h-
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General Division re Independent Contraci

iy services and their collaboration | between the various govern
soial security administration and | The Bills do nothing o
tax authoerities, situation,
in regard to the employment | There is no legislation

ip, national labour administrations
associated  services  should
monitor  their  enforcement
1 processes. Special

I be paid to occupations and
igh pr @@mﬁ@ﬂ of women

monitoering ocours on a i

affective measures aimed at
tives to  disguise  an
tionship

No effective meaww@ %
proposed by the

the role of collective
social dialogue as a means,

of finding solutions fo
s related to the scope of the
went relationship at the national

Collective bargaining hs
by Work Choices.
agreements and conirac
the expense of collective |

biish an appropriate mechanism, or

of an existing ona, for monitoring
nts in the labour market and in
ization of work, and for
dvice on the adoption and
ation of measures concerning the
relationship  withi the

he national policy.

No such mechanisn

proposed.

representative organizations
s and workers should be
on an egual footing, in the
monitoring developments in
hour market and the organization of
, these organizations
i under the mechanism as
mw and, Wh erever possible
the basis of expert reports or

Current federal government m
trade unions '5“'%@% any real
and consultation

id, to the extent possible,
am’i statistical data and

= research on  changes in the
and structure of work at the
«mm sectoral levels, taking into

ngd distribution of men and women
want factors.

Limited research is ¢
mch as the Product Nﬂy
this is done on an iregular

wal mechanisms
employment

lish specific nation
to ensure that
can be effectively identified
mework of the transnational
of services. Consideration should
o de @%.@pmg systematic contact
information on the subject

Mo such mechanisms e
other States is generally
forums.






