r [2004] NSWIRComm 108

Supreme Court Shisld

w

industrial Relations Commission of New South V
in Court Session

N Masri v Neany Santoso and anor |
APPLICANT
Masri

DEFENDANTS

Nenny Santoso and anor

IRC 3802 of 2001

H&V‘fiem J

Unfair contract - s 106 of the Industrial
m‘m: ract of employment or arran DPW@{M
parties in Djakarta - initial agreement 1
@mp&@vm@m but an arrangemen
led to formation of contract Nf I
Commission established on @gﬂrm 1
performance of work by applicant in res;
applicant to perform numerous domestic
of young child - promise by respondent o |
rendered by @pmﬁ@” i - payments made to at
those offered - ina d@qmr v of paymen t
p@r‘i@rm@d seven ajy% per Wﬁm as li w ﬁﬁz

a,pph@s ‘i:@ W@Tk p@ﬂf Wmm ‘%}y msm, hb
award as a guide to worth of work rej
actual operation of award or market 1:
- order for payment of money by respo
made in exercise of Commission's wic 3
consideration of what was just in t
Baker v National Distribution Services |
Barclays Australia Investment Services Lt
99 IR 258

Custom Credit Corp Ltd v Goldsmi!
Davies and anor v General Transport
(1967) AR 371

Westfield Holdings v Adams (2001) 114 IR 241)
HEARING DATES: 13/04/2004; 14/04/2004; H/M/m@éf?

OF JUDGMENT: 28/04/2004

f(dﬂ £V

G e
Samne

Al + ‘(’ Fal IS & W
CASES CITES

Mr Reitano of counsel
SOLICITORS
Gilbert and Tobin




ntoso and anor [2004] NSWIRComm 108
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x
(a)

GMEMNT:
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Matter No, IRC 3802 of 2001

Masri v Nenny Santoso and anor.
Application under s 106 of the Industrial Relations Act 199

JUDGMENT 108

[2004] NSWIRCopam

1In Mx:»: 'rpm ceedings, brought under s 106 of the Industrial Relations Act 1996, t

2; “*y@ ar @EC@ woman W%@ was born 1 in ] lndomgm md V/.m came t¢

month. At ﬁ%za@ iim@ h@r Emghgh Aangu@g@ skﬂ%& were a a}imm%; non-ex

four years, until 1999, she lived with the respondents at their house at Y
heart of the n«,@phm‘mﬂ is what precisely were the mmng@m@ms under whi
to be living with the respondents at their house and performing ds lomes
licant claimed that she had been brought by the first respondent to Aus
loyment as a housemaid to perform all domestic duties at the m?p )T
1e. The %@bp@nd@r{m assert that the applicant was merely brought to
favour to the driver of an Indonesian relative: it was never to be paid e
erformed she had volunteered. Assisting the applicant to come
do no more than give her an opportunity to learn Eﬁgh sh, establish her
sibly marry an Australian man.

poss

5]

THE CLAIM

summons for relief alleges that in May 1995 an acquaintar
whether the applicant was interested in being @n’apm}/@@%
:J'ﬂw;d@ Bﬁy h@m@ in New S@mh W aﬁﬁss /%f; a m&mit a m@m

tered the ap;@hmm WOt ?;( as a babv sitter a,md hm% cﬁmm@ff for ﬁ’)@f i
spondents. It was agreed at this meeting that the applicant would m
work for the respondents as a nanny and house servant and would céﬂ 80 ?m
two or Iore years.

wre was no discussion between the applicant and the first responde
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remuneration but the applicant understood, because of what she had been t \
she would be paid approximately 500,000 rupiah (approximately $A250 per
s work. In May or June 1995, it was alleged that the m’% respondent
icant to move to Australia when the first respondent returned to Yowi
i md that the first msp«mdm@ made arrangements involvi

ocuments for the ap@h@am in order to obtain a passpor!
the a zpwhmmg arranging a visa for the a@pﬂﬁ cant, arrangir
name of Martin for the &@ph@@w and obtaining @wm
mrpm@ of %;’h@ mwh@amg amm in Augf*mhw

oo m
(the

&

her arrival in Australia on 11 June 1995, the applicant was u
gal immi gmm The applicant arrived in Australia mfm)m@% o)
gﬁ‘%m arriving, took possession of the applicant's passport, fravel
ation documents. From 13 June 1995 the applicant commence
wuse of the first and mwmd respondent as their nanny @m/@f house ser
Fune 1995 and 2 August 1999 the applicant lived at the respondent's residence in

1

leged that on 13 July 1995 the first respondent told the 2
3,000 rupiah ($A62.50) per month. In fact, over the four
h th ’r‘i;{j nlicant lived with the respondents, she was paid a m@mm al
ent of ap X}wmt@f%y $2,000 was made to the applicant's {a:
however, was th he applicant ever paid a regular wage.

ing the four year period of staying with the respondents, the
ev ma/ day mﬁmmmp general domestic tasks m@fmd ing M’*P following

&)

{a) caring for the E‘*@%p@mﬁmw ' baby who was three months old
menced working for them;

(b) supervising and caring for the respondents’ two other
7 years of age when the applicant commenced with the re

A &S

(¢) cooking, cleaning, washing, tidying, laundering, gar
other personal errands for the Tﬁ%p@ﬂ@@‘ﬁ@? their children and

£

(d) performing other tasks relating to the cleaning and tidying of
office located at Hurstville, usually performed one day a NM‘J@

(o) performing other tasks as requested by the respondents fro m tis

L

3

.

N

i

It was ah@md that during the four year period the applicani
am until at least 11.00 pm seven days per week with only an
one or two hours in the middle of the day. It was alleged that the
%ﬁ“mﬂ'& d to leave the house other than for the purposes of sl
nts' office at Hurstville. During this time the applics

leaving %p@m@mm M@iﬂwa ﬁma am}immﬁ mm»
nt g *f

B ﬂ% ?m en g a;i‘mm a bﬂdgmg visa to @na@k—‘ %@n" m :
status was properly investigated and resolved.

&

T e\ T
?Lv ‘\/.J 3\.9"‘%43? o

T
A iy

and Settings\nobleg\Local Settings\Temporary Internet




*m%;wam‘% was m‘ aﬁ. fimes in 2 ma@wai mm‘gmnm g
:t&”@muﬁ@m 5 and that the arrangement failed to provi 55’3@ f g a
e rernuneration for the work performed by the applicant for ¢
MM,, was no provision of the usual employment benefits such as ann
e and it was asserted that the work was properly regulated

‘ %?imv—“@us W mkmﬂg - @@m@ (,m:@ Eﬁdus‘a‘r‘y (Sm@ @m@é date

m*@hw H,m ammg@m@m Temd@md m@ apphcam
sspondents with no independent means to leave that ﬂmmgm It
arran ;@m&:‘m *@@mw @d the {'@S]DOH@@E ts to mk € ad‘v&mag@ @A

SPONDENTS' REPLY

terms of the ?@%p@ﬂﬁ@ﬁimF reply, sworn and filed in accordance with
on, is of some significance in ﬂh@ case. In the reply, the responde
ding that the applicant had appmad“@@% the first respo ﬁﬁmé”b
m@mm and had expressed her interest in travelling overseas and learni
The chauffeur was asked whether he knew of any pe @,@ "

self overseas. The chauffeur approached the first re

t respondent denied that at the meeting with the applican
bout the applicant working for her. The first re %p@mfﬂ ent

 at hm’ home in Sydney "until she learnt English and fou
v.fﬁm hﬂd s}aﬂ& *thaﬁ: she was keen to ﬁnd an Adb‘&mim

*dmt were @amd on %ih@ pr emise ‘sthdfr the r@&p@n@@m& WOou M let

them at their house until she learnt to speak English and found 4 ]

12 While denying that the applicant was @mpmy@d by the responder

stated that the appéamm ived with them in a "six bedroom mansion witl
The mw‘%wa - had her own room approximately 4 metres by 6 metres whi
itside courtyard, ensuite and water views. The first respe
e z@@imam payment of 125,000 rupiah per month in July 1995.

3?‘? The applicant was never obliged to care for the r¢ %p@mm s' three mon
s taken care of by the first respondent's parents and occasionally b
ified midwife. The respondents’ two other children were mwd fﬂ
“‘ﬁ% although there was interaction between ﬁtm respondents’
. with the applicant expressing an interest in learning how to care |

14 The respondents admitted that the apph@m& engaged in various domu
were shar f{ amongst all family members and guests staying in the house

et

AR
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@‘v er u‘nd@r &m‘s @Mi waﬁtﬁ on to do so. The a“ﬁm'ii@aﬁ%i expressed an 1
full 'y i

v g@aﬂmpmm | in washing Lhﬁ dwhes and ﬁb@ m@m@n and M;@v WEre pr
ners used as well as Ifamﬂy members doing occasional gardening '

> applicant was not required to clean the respondents' Hurstville ¢
it wmﬁ& come to h%% mﬁ“‘me Nl miw r@%mumw %@m sh @@pi”"

TSty

ALRAd

tz“:;ﬂﬁ;gia{f-ﬁ’amma wm‘ﬁa ’é“h@m @Hz dr@m md ‘ih@ @p@lhdft‘t W@Jﬂﬂ @ﬁ

: am%%mda nts asserted that the applicant was free to use her i

g % i
d spent a Eﬂg@ portion of her time watching television progras

ur Lives", "The Young and Restless" and "The Bold and the Be

ymmes were discussed by the applicant at dinner time with the res m

Lo

%;ﬂ 5 @‘a extensively and often read the children's school books t
0 i@ﬁ” W@m Sm*ppmg @ﬂﬂ fi@ the m@we& Wﬁh %h@ respond

sd Mmﬁd pwa@m an j r@smmmm on %:hf apph@am amd ?;%é}ﬁm@& oul

15 admitted that the applicant was not paid any wages but
; m”z cant was employed by them to perform these dome
: rwpem@@mg had given the applicant pocket money as ih

‘}

own children on various occasions to go shopping and to attend ¢

18 The reply asserted tl ere was no jurisdiction to deal wit}
18 The reply asserted that there was no jurisdiction to deal

- a contract whereby work was @@r‘f@r‘wm in an industr
re was a contract and a confract that was in any way u

VIDENCE
r ‘i@ the hearing of the application, the respondents were repre:
1sel with the affidavit evidence and repl jy b@"&ﬁg ﬁl@d Em/ wim o1
Mi =nts. Shortly before the hearing, the S
'“i 3 1t they were no longer representing the I’@Sp@ﬂﬁ.@mg in L 1e proceedin
ing commenced, the respondents r@w@%m@d m@m%@%vmﬁ gave sworn 3
Wf,\@mm@ﬁ the applicant and one other witness called in @hﬁ app plic
ing and as required by directions given by Marks J, soli
i mﬁ filed a document entitled "List of Issues and other mdmm AR
HOUS mx agmpﬂg @f MZ%@ affidavit evidence relied upon by the ap
1‘ ﬂ*n@ objection. £
cons

h

(W Y ala
hi

 her affidavit evidence, the applicant stated that when she cam
speak or understand any English and that, prior to that tme

had worked as a maid-servant in Djakarta for three and a half yea:
had been paid approximately 100,000 rupiah per month.

ents and Settings\nobleg\Local Settings\Temporary Internet F iles\OL
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t was staying there. The first respondent was said to be the niece of a pets
nda in ‘%ﬁ/hOS@ b@m@ sh@ was gtawmg The appwm? Saad 8 h@ hm not met

N%;r Wwa m@z@@% m W@r{k for h@f{“ in Austmhaﬁ d@smﬁmrg aﬁ @h as @‘*Pmmg and tid
m« e and looking after her baby while she was at the off fice. The first r
would have to stay for at least two years before going back hﬂm@ ar
she wmm d the position. The applicant agreed to work for the £ ponder
and to stay for at least two years. The first respondent is then alleged to have said th:
| ?u arran ge a passport for the applicant the next day.

» The applicant had friends and relatives who had worked overseas and had mad
: mmﬁm ﬁnam th@v could in h‘aﬁ@msm and that is Why Shéf“ ‘wag *sr

ch she ‘W@Md be p&id but b@@aaS@ @f a @mvmsmmn Wﬂ.n m@ drm
first respondent's aunt, she expected a lot more than she had been paid as a maid sex
in Djakarta for working in Australia.

23 A few days later the applicant again met the first respondent at the aunt's hou
; first respondent's brother Olin drove them to a house in a Djakarta
wown to the applicant. The first respondent introduced the applicant ¢
she said would arrange a passport for her and said that this person had also
passport for the "first girl who worked for me".

T he first respondent told the applicant that her identification card was from East Ja
d that the person making the passport would make her a Djakarta ID so sh
obtain a passport in Djakarta. She was told to use the name Sriyanti 1
cause it sounded better. The applicant agreed to do so. Arrangements we
meet aﬁ, the first respondent’s aunt's house the following day.

25 The following day, the app}lmam: was taken from the aunt's house t
tice % vy the man who was preparing the ID. With this person's assist:
;,ﬂm mziwa @i@@um@mg as mgﬁ:m@ﬁ;@d by the man. T he ma,rr r@“‘umm

26 A few days later, the applicant met the first respondent again at 1l
she was told by the first respondent that her passport was read y and th
day they would go to the Australian Embassy. The first respondent instruc
pplicant that if she was asked how much money she was zﬂ«@m g to Australia
say that she had $8,000 and that, even th@ugh she did not have that mone
did. A few days later, the applicant again attended the aunt’s house where the fi
respondent introduced her to a person called "Martin". She did not know Marti
surname but the first respondent told her that Martin would be her sponsor
help arrange her visa and that they were going to the Australian Embassy w
\x,‘lf"%,}/,, The applicant stated that she did not know what the first respondent mean
or "sponsor” as she had only been educated to primary school level. She did r
understand anything about breaking the law or immigration and she belie
first respondent and others were doing was what was required to be done a
legal. St he had no reason to believe otherwise and she relied on others in
1 5. The first respondent then took the applicant and Martin to her broth
suburb « kaiﬁﬂd Sunter Agung in Djakarta. The first respondent picked up n T b
the four then went to a bank in Djakarta where the brother ! bought a nur
eques. The first respondent told the applicant that the cheques wer
instructed the applicant to sign the cheques. The applicant noted tha
ivanti on them but she signed them in her name Masri. Tm
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ustralian Embassy in Djakarta and waited there until 3..5@“ i
dent i@ d 1 h@ applicant that Martin had obtained her visa.
t the Embassy and did not speak fo any Emlw%w offi

277 The first respondent then made arrangements with the applicant
's house by 7 June 1995 and to leave by plane for Australi
cant stayed at the aunt's house for those days and on 11 J
2 for Australia on the same flight as the first f@spmm@
he first respondent had paid for her airline ticket: she ha

g them at the airport. The first respondent and the wpm ant
fhm% the course of which the first respondent instructed the
x%mwmﬁ@m officials on landing in Australia. The first “*@mmfim%
w %h@ was gﬁ;ay g with her Laﬁler 8 h@“ T‘@ﬂﬁl lm rtin af B‘

icers the gjp licant's QdSSU@ﬁ and mﬂm@ fmd&a@t Mmj}/ were pi ;%«, i
hondent and driven to the respondents’ home in Yowie Bay.

documents %i%n 1@*{" ?md m@ apphwm agm@d AM ﬂ“‘@ documents wers :
vanti, The applicant did not see the documents for approximat J, by M'@ 3
ant said that at the time she was not aware of her illegal i
ame aware of that fact years later.

The f,;a@pﬁimm'ﬁ appears first to have become aware of h
1996 when the first respondent told her that if anyone kn
the respondents they would know that the apph@m was ] E
that she would be put in gaol by immigration authorities. Wi
pplicant became ﬁ"wh @n@m and then considered that she h:
stay with the fwf‘»p@ﬂd@ﬂmq She did not know anyone else in. %ﬁ
money to buy an airline ticket to return home and the only other ps
were the respondents’ family. The applicant was also told by the

tell anybody that she worked for the first respondent or how ;
%m was to hide when her friends came to the house: the first
that her friends m&ghffg get jealous and fry to take the applicant ;?“ '
licant could only work for her because the first respondent |
Australia and she must work for the first respondent so long as @? ‘
Australia.

st‘%f“

7 16 ”3 , the respondents built a Tao temple in thetr mMgg
; sai @ that she made sure she was out of sight when a
However, @‘%‘utm the temple was built she was told to serve guests whe
>re still some times when the first respondent told h@z’ to hide
rt and identification documents were kept by the first
the respondents’ Hurstville office. The applicant recalled ?
ien the first respondent wanted the applicant to accompany her to 2

A

ﬁ mw n;@[%

&

required the presentation of ID. They went to the office e and the first respo

nts and Settings\nobleg\Local Settings\Temporary Internet Fils
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her desk drawer and used it to obtain access for the applica
kept the passport in her possession.

31 A amm%m* of people lived at the Yowie Bay home of the responde
g H@‘r was a son Aivm a d ughéﬁu «nyom amﬁi a ’b aby na

resp

Wwas abou

;@ B Ff@m?y zmd LaSmk& iskaﬂdaf E?m 3! ab@;ﬁ mmm }‘N”
ine Iskandar came to live at Yowie Bay.

I e T s T
A2 Thu

licant said that from the time she arrived at the house she co
Id by the first r@gp@m@m that she would %w cleaning the house
rs, washing and ironing but not to attend to the baby until she re
vich she had developed. The cough disappeared @mw a few weel

n 1 Ai@?ﬁ %man imkuw aﬁ@x %@ @@by d@m@’ ever; j&hm

baby ¢
W

‘1 w@wmmg for ﬁ;h@ ba,by except b@‘m@ “m‘ {rhm task was
I rour, Lina Tan. Lina Tan stopped bathing the baby aﬁm abou
task was then performed by the applicant although there were times

would ¥

fu 3 1995, the applicant was told by the first respondent to ati
mm@&w ?ﬂu&n@m in ﬁingggr@%f Wh@m Sh “M&mﬁ the off;

34 /ﬁwi y in July 1995 the first respondent said to the applicant, after she I
‘ ; mh that she would be paid "125 for your work”. The fit
er the applicant would like her to hold the money for her
self - the applicant told her she did not know. It was not
as dollars or rupiah. The applicant noted that the custom
‘é?f yod and accommodation were free. The apmﬁmm said 4%
had been offered to her and she went to her bed and cried. Hex
) {‘ rh@ rumpus room which was used by the children and also
Grandma and Gr mﬁmn A few days later, the first respondent told the a
pwmg her 125,000 rupiah per month and that was a lot of money
nt asked if that was Indonesian money, the first respondent repli
what else @@@,&d the applicant expect as the first v@sgmﬂdw had ady 1 her
+ and airline ticket. The applicant did not reply to this comment.

MR v7E

1 September 1995, the first respondent told the applicant she would T

1 each month from September 1995 to December 1995. In January 199
espondent told the applicant that she would be given 200,000 rupiah
rv 1996 until December 1997. In January 1998, the first respondent |
t she would be given 300,000 rupiah each month from j anua
es wmdﬁm told her that she would hold the money for t

did not give any of the money to the applicant.

o

The applicant stated that throughout the time she worked for the
Id ask for her wages "at least once a month, sometimes more”. 5
d %r the wages the first respondent would ask her how much did w&“

mwﬁ he was going to do with it. The apmmam would usually te

st what she wanted to buy y and how much she th &th% - would o
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MF‘WQ would give her just enough money to buy what was reqt bmsd
l%w usually only wanted to buy personal things for herself such

T

impoo or clothes or to send money to her relatives in ‘Fm@nm
nted ‘féi@ but some music for herself but not often. The first respondent d
her used clothes or Grandma's used clothes but they were the

She said s

G in evidence amf s“h@W@d a Smwﬂ @f pa‘vm ts, Mo
some payments in rupiah and one payment in US do §
ts, the majority either being $A100 or $A200 payments. The |
ment of $A5,190.00. It became clear in the evidence that approxim
ney was sent by the applicant to her relatives in Indonesia.

38 During her four years stay with the respondents, the applicant perf

(a) fm *n a textile com pmy associated with the respor \dx
moved about ten bolts of dress material that had been stor
p ndents’ garage in Yowie Bay. These weighed betwee
> taken by the applicant around the house to the lower a@\;f%ﬁé :

D

7

. e

o

,
a few months after arriving in Australia, the f

1t she would be taught how to cook and then w

he said that when her cooking started to get be %
mily and then she started cooking all the meals. This included breakf:
preparing lunches and cooking the evening meal for the whole fami
(c) from August 1995 to September 1995, the first respondent ¢
he grass using a mower and shortly after also showed her how to
three cars. ””h’h cars and working in the garden became another part of

f%
&
i

N
o
we}

7, >
(A
P

PR
gﬁ

5

==

{d) she would look after the baby from early in the morr
as well as the children's school clothes. She changed the
the bab 3 ar sd g@@@mﬂv %@k@d aﬁ@tf h@i

al % the m% re ﬂp@ﬁd@m“ uud@m@m had m be %pama@w wa
made all the beds, cleaned all the floors while continuing 1 f,f
(g) she gmd to make time dumng the day O W@paﬁé er ows
wm'\iﬂ

Mi

di 3 not ,ghgg@@ ifha‘?t Sh@ W@fk@d f@f every 1 mmm@ dmm f{ha tin
expected to be around to w ork during those times. T%w were bre
m«:‘} then but she said she was generally busy doing something a
(h) «jwmg the evening she would plan what to cook for dinner, p
cook it. Dinner was cooked between 5.00 pm and 7.00 pm each evening,
Sometimes Grandma helped by looking after the baby while the applica *1”

ts and Settings\nobleg\Local Settings\Temporary Interne
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cooking but this did not happen all the time. She had to set the dining
serve each family member as they arrived for dinner. Members of i‘h
often want their dinner at se p@m‘m times, such as the two respondents
their dinner later at approximately 8.00 pm or 9.00 pm after they
from work;
i) sometimes the respondents did not finish dinner m‘?
applicant had to clean up afterwards as well as continu
feeding her and putting her to bed. She would also do
a week and usually went to bed about midnight but som
-re was a lot of it mmg to do. Sometimes she would re

e m@ went to Si@@p3

nee mﬂd or wwﬁ;@u Thss h@d to bw done sﬁm gm a,vm}/g ven i 3
other things. The first respondent, in particular, was very mmz,m& i,

everythin g fetched for her whenever she needed them such as a dri
car, take the telephone into her m@m, L@i h T @m&;m Ti’ﬁ‘dh}/ EVETY 1M01

d ’%mﬁ e ff(}“’ﬁ ih@ h@us@ and @’ﬁm mmﬁ‘v@@d moving amm ?m 1 e
e house once every three days, wash and clean the bathrooms on
-an the windows once a week. The grass was cut once a week in summ
about once every month in winter and the cars were washed and vacuu w—:@
twice a month;

(1) from 'i'famuwy 1999, she helped the respondents in their H
wd cleani mg, ﬂ;’a@ @fﬁ@m twice a W@@k on M@May and W @Gﬁ@*

t@ g@h@qeg in mg @fﬁm Wh@f‘@‘v@f ah@ rwp@nd@m&i Were on
she went to the office, she returned home about 6.00 pm or 7
and still had to do all the cooking and her other household T??f
(m) after the baby turned two the applicant had to teach the b
@3 1abet, words and manners and these lessons were fo be giv
and | English.

tasks were gi en to th@ a@phcam Jlmmdmw pammm &1@ mmgm cleand
about once a month, cooking food for up to 10 visitors at the temple )

a week and sometimes, if there was a %;arg@r party at the house, up to
ant cooked and served the food and these parties were held app
six times a year for special occasions. From about the same time, the
became vegetarians and the applicant was required to cook many di
each day, at least four to five dishes for every meal.

1 e

re was a variety of other jobs that were performed by the applic
-ge verandas once a month, sprayed the garden with chem nwji WEe
er, did gardening in the back yard, cleaned marks, fingerpri
ls throughout the entire house, picked up after children, tidied a
nd storeroom approximately once a year, cleaned a large garage at lea
[ | the wooden fence in the front ga}fd@m in the middle of 1998, ch:
in the wardrobes as the seasons changed and cleaned the leather sofas and ch
hree months.

41 The applicant told how her letters were read by members of the fr ¥, 1
grandparents, and how she had been asked questions by Grandma wh

-l L
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ne to relatives in Indonesia. She was queried about where sh
was able to obtain the money in Indonesian currency. The 1
how and where she exchanged the money.

ghe

5

house and she wo 11@ have to &E@@p in {m@ 0fﬁa‘@ cﬁu H&wsﬁw E@ w wa
prospect &'B‘u‘éﬁ the firs @Sp@ﬂdesm told her that she was stupid and %ﬁ,, Was s

"

1 the @ﬁm@ than going back to Indonesia.

¢ applicant said she was not allowed to go to the shops by herself

r the baby or the other children with her. She was only allowed

[N

f an hour or so and the first respondent would always g
be back at the office or at home. Although she did not know 2

in Australia, she taught herself by buying magazines and books

learn. She also m%m an Indonesian/English dictionary
a@;’} %‘% e m/mﬂd a%@ ﬁ”@ad W‘%’M%? Sh e was E@@? ﬂgg, after the be

e first respondent gave the applicant permmm on to disc mi 1€ th
med about two years old which was required as the mﬁd be
e child to the toilet even when she was three and it .
T%«ﬂ child was very messy and the applicant Eau&qﬁ u@r how tids
om. The first r@sp@mdma told the child not to do it any more %:‘;‘ea?:‘
m‘* The applicant said that she did not have very many friends

45 During the four years she stayed with the respondents, the appli @mz { Iﬁ T

ands upon her unreasonable and stressful and regarded herself as b
' @%ﬁ:ﬁ&%aﬂrm '?ou“‘ sta wﬁ that gh@ was never phvgmak v hgm mw gav

;9 wwkk whi @h Sh@z ha@ to d@aﬂ. fmm ﬁim“@ o time. n@m Wwas an
ching television when there were still some items to be wa
r she had to finish her other jobs and she had to do so mﬁm she co

hen the respondents' house was put up for sale, the apmwaﬂ tidi
house and moved the furniture around to make it look good for buyer
%%’wm a week to do and she did it on her own. When the house was s
pack everything in boxes and stack them by herself without help. She w:

-

amily moved out she would have to clean everything, cut Lh@ grass for the ;
owners and unpack the boxes at the new house.

plicant estimated that she spent approximately $A2,160 and §US!
u'**mr g the four years she was th the respondents. She also s

f about $A2,760 to her parents in Indonesia, mem}émg,
v $A5,230 given to her by the first respondent or sent o

n the applicant went to a Tao temple in Bexley every
pond i@ at would tell her not to answer questions about her wa

not working for the first respondent but just helping out a
1 B azlk@'mwu“
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49 While
Mrs Mi
very angry ‘&wh her mm m@ﬁﬂh‘ﬁ? and h@d um@i h@’f hj‘y @;@ma
The applicant telephoned the Muirs and Spm@ to Mrs Muir i«ei ;@g a@"*v
and that she could not take it any more. She was invited by Mrs | w’fm)r
'hm&w which she did. She told Mrs Mmr that she might run away and
rospect with the Muirs who offered to let her stay at their house. Sh
AUSE 8 she was being picked up by Grandpa and taken to the @%ﬁm at

0 ai@ w::mm@ wmk Whﬂ@ at &h@ office she saw hw pmwm

wwwmmﬁ am:‘ﬁ ﬁ was f@mm@d n mprah Th@ ap@h@am %h@m @eimﬂm@ﬁ Mrs
her she had found her passport and made an arrangement to see her that ﬂ“‘!?"
finished worlk, some time between 11.30 or midnight. At about 11.30 orr

she had finished work, the applicant put her clothes in a plastic bag and wen

house. The next morning with the Muirs she looked at the copy of the pas
taken and Mr Muir noticed that the visa had expired around Septe

told her that she was an illegal immigrant and would have to gei
tact the Department of Immigration. Those steps were later taken by
the assistance of the Muirs.

50 In oral evidence, the applicant said that since leaving the respor
conver wﬁ Fm T ﬂﬁ@ l S%émm, faith to the Chmstﬂaﬂ Iaﬁh am& ba@ beco

In relation to the name Sriyanti on her passport, the applicant said {
ame. The photocopy she had of her birth certificate was not in fac
- 5 P

certificate :md it carried the name Sriyanti. She understood the birth cer

>d to obtain her passport. The identification documents from Indon &fw“: awe
ti %&@aﬂm @@@ummwts but bh@ uﬂd@mm@d mh@‘y had b@@m used | t@ obtain

2 The applicant confirmed that prior to 1995 she did not have a

Ve g m%wﬁ prior to meeting the first respondent. The only ;@ 3¢
yne obtained in June 1995. She last saw that passport in the
der nt' 8 desk at the Hurstville office. The applicant photoco
cided to leave the respondents.

54 When working in Indonesia as a maid/servant, she had worked

ning the floor and dusting from 5.30 am until 10.00 am or | ﬁu )
in the late afternoon from 5.00 pm to 6.00 pm. In Indonesia there wi
servants emplo yﬁd in the same house, usually three or four other girls 1
andry and ironing and one looking after little children. Her work in this cay
donesia was paid the approximate equivalent of $A40 to $A50 per mor

CAE

k

55 In her oral evidence, the applicant confirmed again the nature «
performed for the respondents over a period of four years from mid
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ing work, cleaning of cars and minding the children
licant also cooked on weekends and looked after the baby
lid not have to do any of the shopping for groceries. W hen sh
xs, she would ask for her wages. She did obtain some help from
ents with the %%by from time to time but not all ‘z’h@ 4
ng o e rubbish in the first few months she stayed at |
ipa also helped wash the small car which he used to dﬂ%
r assistance was given in cleaning the cars.

n the applicant was cooking meals for the family and when |
e attended the house, she did not speak to those people while serving the 1
: ii‘ﬁ&@ sart in the @ﬁi&@mau@m

57 The applicant said that while her passport was being arr mg@gt ghe w

1 who arranged her passport was the one who had arranged the p:
{ Patima, who was a female who had worked for the respondent
. The first respondent told her that Patima had worked for then
Wm that Patima worked at the house for about nine mont]

1 4 \”),

2 CI¢ nm&mum‘amﬂ of the applicant was undertaken by t
toso on behalf of both respondents. The applicant was shown p
ondents' family and at the temple at Bexley, which she : @‘f\ﬁﬁwtw 1]
'lm es. ‘mm @gr @d that she had never b@m wﬁy:ﬁ@a&v kwﬁ* %W the res

to d iscuss her CU"CMM%&?@Q@Q aé‘ h@me with gm\/b@@w ‘
the temple on Sundays and was friendly with them they were f%m
0 éh@% house or got together apart from meeting at the temple

1,

9 The applicant agreed that, although she worked long hours, she
igazines and learn Eﬁgh@h and, despite the workload she was neve
’“s:w every day of the week, sometimes with as little as two and |

s; up to approximately five hours' sleep per day.

The second respondent asked the applicant why she had run away after
en she could have spoken to them or could have left "two years ea
ed that was not the relationship, the respondents were her boss and nob

61 There was no real sharing of the work load as suggested by the sex
] h very rarely the family did some cooking, although it wa
nt did the cooking in the first few months after the a

62 The second respondent put to the applicant that "we give jy
1 actually go at@ Hm"‘fm ﬂ@ h@p@wg @m@r@” ﬁmvmg ﬁ@;@da
"domestic tr ‘

as always Wmﬂh the children or with mh@a k@ia'imng mf the »@swmdm
there with the children as an accompanying adult. The applica:
ion that she had never been treated as a servant.

Ay

e

63 In the applicant's case, affidavit and oral evidence were called from
ho were %% 1e respondents’ neighbours and had come to know the @prf;ﬁ
gineer. He recalled the respondents moving to Yowie Bay at

'ﬁ
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id that there was an Indonesian girl with them: he later bec
d Pat and worked at the respondents' house. The respondents,
er third child and the first respondents' parents lived at the house.

ving retired in approximately 1992, Mr Muir was asked ne t
sspondents to do small jobs for them a}rmm@ the house such as fi o tap
irilling holes and hands /m;m type jobs. He first met the appimam : ‘
w%@m she was walking @asﬁ“ his house, although he had seen her
e that M@ md not know %hai? the apph@am h\/@d Wﬁ‘h th@ respond

S

xﬁmu&i\i b@ sent to k h@m at@ d@ certain odd jObS at thce hmmﬂ

M When he attended the house to do handyman jobs, he saw the
ybs such as cooking and preparing food, washing the dishes, cleaning up
ring the house, vacuuming and generally picking up afier the respondents'
their guests and also washing and ironing. He often saw the applicant washing
ing gardening when he was visiting another neighbouring proj p ‘*W Mr M
v at the respondents’ house about once every two months id i
about the md {le of 1997, he attended the house for social *mmi ions ﬂ
e months, These were usu&ﬂy visits to attend a mxgmm celeb
1. On these occasions when he visited the respondents’ house,
three or four visitors staying in addition to the mgwm M,mﬁ

W
these times the applicant would be cooking, cleaning and @memﬂw att
of the family and "at the beck and call of the people in the house”.

SR FaEegk O
WETE 5

vid 1999, the second respondent told Mr Muir the respondents
se because of a very good offer that had been made which he coule
mdm’ig had decided to move either to the northern suburbs or the eas

e that was closer to their customer base. A little after this, the applica
rsation with Mr Muir about what she should do and how she should

4{ T

{)

2 August 1999, he had been told by Mrs Muir that the applica

and was very upset. Mr Muir went to the house during the m@m 3] g :

icant was upset. She told him that she wanted to run away and asked if

%@u house. She said she needed help and had nowhere else to go. Ar

wmk to Mrs Muir and the following day Mr Muir became aware that
had stayed at their house that night.

wv @ JT‘

} In discussing what she could do, the &mph@am showed Mr Mui
hat the she had only a three month visa which had been

,ma@wé his SO icitor aﬂd mad@ m‘mﬁg@ﬂ@ms for the a;p olic
aﬂ ﬁ,}

he @m m m %1&@ a hmdgmgg visa @mﬁm@ m@*;r ﬁ@ sm in Aug’a;m ia uniil
the Immigration Review Tribunal dealt with her application

In oral evidence Mr Muir said that whenever he attended the respond
noticed that the applicant was there cooking and serving the food and seemec
always ?dwmg something". He recalled on one occasion there was "heaps of
ts", and while he was working there she was doing the ironing. W% >
for celebrations, he saw the applicant cooking the food, bringing it out a
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‘vod but the applicant never participated in the celebrations but would be out of' ¢
or standing in the kitchen.

g

In cross-examination, Mr Muir was challenged on how @*
rvations of the applicant when he was only wmrr«gmg in

i > house. Mr Muir said that the jobs mguﬂm Iy took him T
more and that he had made these observations on many occasions.

ant working on the cars.

pffm;m,ﬁ her ﬂm@ﬂ@gmm Wmh t’h@m

1995, Mrs Muir and her husband had been invited to a
its b oth at their home and at the temple at Bexley. I
uilt in the respondents' garage, the Muirs regularly at

e which were followed by a traditional }Imwmmm ban

”@@;\ﬂ“ ember or October 1995, Mrs Muir saw the applicant wh
respondents in their house. For the first six to twelve mont
o the applicant but often saw the applicant from her drt
d or taking out the garbage bins. Mrs Muir had been ¢
ur that there was S@mm@m@ in the r@sp@ndmm home mmg
% M“ﬁs Muir spoke more frequently with the applicant as
.. In May 1997, Mrs Muir attended a ceremony at the respo
the @@pha/mx very busy working during the whole of the \,,"
}wi 10.00 am until late in the aﬁ;@m@@n On that occasion,
ng ¢ m:u serving the food and clearing away the plates. At the san
after the respondents’ baby who was then about two years m%
| from time to time at about 10.00 pm or 11.00 pm, the a
respondents’ garbage bin out fo the street and she would see the ap
morning taking the garbage bin back into the house.

ong afz,/mmd@m 0 @m i:h@ grass because h@ was ’8:@@ bu*‘ / ﬂ @‘hﬁ: 0
- the petrol herself She had walked one and a half or two

i

| but there was no petrol station at Miranda.

75 Mrs Muir recalled that on 2 August 1999 the apphmmﬂi E@@§ on
sayi ie had a big problem and asked if they could talk. Mrs F
t who was crying and appeared to be very distressed. ]T

could not stand the amount of work and the way she was e JA@@\ ‘@d to do ever
ouse. They had gone into the respondents’ house where Mrs Muir ol
1 Was ”aﬂ absolute mess” - the applicant told her she had prepared br
e which included guests. She said she wanted to run away
cou M do. % could not stand it any more. She had been in a lot of tro
mﬁi M@md ont ah@w :mmmg b@x es in ‘ih@ "%Eamg@ van m«:ﬁ not |

4

76 A few hours later the applicant telephoned Mrs Muir telling her she was ¢
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ke

sked if she could come to see them that night at about 11.
¢ mui m;dimww %:Ih@ mphmm came to the Muir's house with a g

" office and had found her passport and was copying it |

ay or went tL

papers and mid her Qﬂ@ was in Ausétmha ni@gaﬂ\v md she would need leg

and then contacted the family solicitor who advised that they con

ice Li ﬁw of the Department of Immigration and Multics mﬁ ﬁl Jmﬁ“ ";
t %’- 9, the applicant lived with Mr and Mrs Muir in

LLirs h@ﬁp@d her obtain legal advice, including d@gﬁmg@

by uwn Mrs Muir was called to give oral evidence but was 1

espondents.

nce was given by Mr Thomson, a solicitor employed by i
licant. He gw@ evidence about @ba@lmnﬁ the Miswuamem
‘ y (md e) Consolidated Award and its splinter award, the Misce
e Care Industry (State) Wages /%djusftmmff and Allowances Co
from the Industrial Registry and discussions he had undertaken with s¢
ppropriateness of kh@ Award having regard to the dum@ @@r‘éb; e
st 1 fwg with the respondents. The money claim in the s ,
lated by reference to a classification of Grade 2, Live Ir

w:*kmm h@ m"ms?; appmprmm award @ﬁa&gmcaﬁmn Mr ’i‘hm MSOTL Was Una

RESPONDENTS' CASE
1 'm*“y, the respondents’ case was that the applicant had co
ish and establish herself in the country possibly with a view
ralian , zwd that the respondents would give her food and accommo
no requirement by the rﬁsp@ndﬁmg that the applicant would work as a d
there was certainly no contract of employment and promise of wages fi
domestic maid. The applicant was free to come and go as she “wimsgmy
do any domestic chores, although her assistance would be appreciated as W‘
from time to time. The applicant had not been mistreated physic
respondents felt betrayed by the applicant commencing these pro
»f their generosity and care of her. Generally, the r@Sy@ﬁfﬁ
and statements made by the applicant.

80 The second respondent Adi Santoso filed an affidavit and was cross
contents. He had no knowledge of the applicant's %M@.,Aggmwm the work
previously performed and the arrangements made with the mm m&@
lics mfﬂ was to come to Australian and live at the respondents’ house.
@wx dge of her passport or identification documents. He gmﬁ; he was
cant had come to Australia illegally and he did not discuss the
ﬁf ency while she stayed at his house.

ond msp@@d@m had no knowledge of the a@ph@ nt
vmy '\fme; 1 visifors a‘é ended hlS h@ﬂm (md Sm ed {
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-5 Muir. He said he was not present during any convers
‘z cant when they arrived in Australia fmm N‘ufi@m%a in whic

as to the dm‘m@s or tasks the applicant was to p@rfmm ] i
mé wm m\w said %h @’fﬁm“?@d di ﬂl@ z@mm d@m s' house, Mw Se0

lified m?ﬁdw;‘&, came to ‘ﬁ”ﬂ@ h@u% EmQSk every d&y ﬁ@ ﬁ%gs?
requirement for the ap@ﬂmmﬁi to do anything in relation to ‘i’": |
assistance of Lina Tan and his mother-in-law Mrs Iskandar. T

an assist Mrs Iskandar. Further the applicant was never m@

of the respondents’ business.

wmwd res p@@dm& was never present during any conver

payment of wages or any money directly related to th
xér on various occasions when his wife gave the ap; pm
[imp ‘g or to buy personal things such as clothes. Necessities such as t
ay and shampoo were all provided in the house and were avai ilal
ing the applicant. The first respondent would often give her own
nt if she wanted them before sending them off to a charity or to be

lation to cooking, it was observed that the applicant was keen to le
m mm«gmmﬂy @@@k dinner with the first respondent. Evening «
Wdlﬁﬁy cooked however by Mrs Iskandar assisted by the first resp
t, while breakfast was simply fruit, milk and cereal occasional
) - Iskandar prepared most of the lunches and the applicant w
> by pu itting cheese or ham on the sandwiches. The applicant did n
‘mmdm and dinner for the family on her own every day.

i

second f@@p@ﬂd@m did teach the a@pii@a@’& how to ww% én@
?L

mswim we 'j,u@.‘i as ghe did sthmg ?;h@ cars | *am she was 1

ation to various domestic duties, the applicant was not ooligs
them but aLi members of the family hﬁip@d with these duties and the applics
‘ifu“ any other family member. Each family member was 1@m@rmhi? for kee
droom ‘%”zdfy and family members took turns to clean the bathroom
members of the family would take turns to load the washing machine: Mrs |
looked after the baby on a full time basis with only occasional assistance 1
pplicant. The mpima 1t could do as she pleased at any time and

o~

nember of the far “1"“5‘;/

‘
b

not @mpi@y@@
staff member was 1 @Sp@ﬁsahh for rth@u own d@m 8 zmd %hmﬁ was no cle
i?wﬁw fortnight, either the second respondent or Mr Iskandar would vacu
e applicant would come to the office before going shopping at H

‘i@ am@mmqv by

than 3 ﬁ

here, mmrdmg to @us‘*@m was bmu ght my pmp
people, food would be brought in from outside.

i

87 The applicant had been taken on holidays with the family from time t
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e was visiting from Indonesia and was able to stay at the house. He d
ire to take the applicant to New Zealand was because of her immi

4

was unknown fo him

Wui’»iﬂﬁﬂ m@km Washmg of @am m&wmg and w@mmg f& ter
: o Mr r ot Mrg ﬁsﬁgam”?i

a ﬁl WEre mm@tlm@@ aasmmd b}/ fthe apph@amn Wh@n th@m Were
-age he denied that the applicant did not eat with the w,:a@gm,
& 3

Vhile the applicant was not required to do any work she did assis
h tasks around the house and the second respondent accepted thai
ok after the baby twice a week at no specific time but ranging b@a
hours when required. She was not required to take the children to th

ter them during outings but she would go along with them beca
not necessary for her to d@;@@mpaﬂy the children because of the age
ifﬂmrm ar performed this role

aqa

18

2.3

- the business: ﬁm wﬂi@ was m“a,zsi,@d to mak@ @h@ dww@mg in “"Mm on ¢
mph%m had come to live with them for no apparent reason known to 1
lent and had Smaym for approximately four years. He could not g
s applicant staying in his house for four years. The applicant had com

ife and he trusted his wife to bring anyone - friend or visitor - into m i
not have any reaso n to question her. He trusted whatever she did as b
s the a@nh@am had met his wife through a person mw@;
Chat was as "nu ich as he knew about the applicant and he did not know abc
nything else about her, He denied however that the only sensible explan
plicant had been emploved to work as a maid in his house.

91 The xﬁ@@ﬂd respondent accepted that he worked fairly long hours in his |
1

from 9.00 am to sometimes 7.00 pm to 10.00 pm. His wife howe
he Qfﬁ@@ but she would work between three to five hours every «
flexible whether she started at 9.00 am, 10.00 am or 11.00 am and also whe:

"w

ey g 2o

62 He was asked about the person called Patima and said he did not kn
re was someone else staying in the house before the ap@mmm came m
. He had read Mr Muir's affidavit and had read it for the purposes o
but had missed the reference to a person called Patima worlding ix
able to say why he had not dealt with that matter because it was ¥
he had just flipped through Mr Muir's evidence and it might have glmg
understood that mgpmdmg to the affidavit was important and he underst
rtant to correct anything in the affidavits which was not ammﬂ te, ]

did not know how much and kept no record of it but believed it was jt st
was merely the same as giving pocket money to his children. It wa
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- money
ren were ywm :m@ke? m@n@y Th@ S@@@nd *@Spﬂnd@m conceded
his wife gave the applicant money as pocket money or as wages. I
; had said to him but he left it to his wife because really it was not
hi 1. Lti(;: m@ no idm what arrangement had been made b@m’mm his wife &
i ﬂﬂ@ maﬂm wﬁh ﬁm (md since the appamm Wa

W w @ﬂf‘;\.,hm or m? his Wif@ agff@@d to pay ‘h@ ap%%mam mones
€. i?s‘% dﬂ ﬂm E@mw one hmadmd per ce 1}1 Wha\i his wzf e re

;};h mam wure @mwsbmm wa@h m% Waf@ &b@m W%mﬁt was going on at the hov

before
1t that would occur about once a week. He accepted that wh !
:now who would have cooked the dinner but he accepted what he |
s wife and by his mother-in-law. He was around the hous m W weeker
ew w%m hammm@d during that time. He had seen the mpm \
vice a week and he had seen her doing ironing maybe three tir
know wf@m@ clothes she was washing.

i

econd respondent said that in 1999 the house was
5, ﬂ* @“‘V W@im «m‘:‘mmo costs b@mm@ mznm‘ ‘wm“«e @eﬂ

it was drawn to the second respondent’s attention that in hi
‘%’?m ¢ applicant looked after the baby or the children yet in |
1 that she was required twice a week for two or three hours to loc
sa id he a@zﬂd have forgotten that when he made his affidavit and it m
ion.

o

he

p—a

hen the applicant arrived in Australia, he understood that tha
wife doing a favour for her aunt's driver, a person by the name of ¢
wanted the applicant to come to Australian basically to learn English
He agreed that the family was going to assist her to learn English and se
When asked what steps had been taken to help the applicant learn Eng]
respondent said that she basically learned gmghsh from their children

nes. ﬁ“ here were no @ﬁfimaﬂ courses. He agreed that ”ﬂ € @zmgm

r ab
jons ?@m@m@ his wi f@ hdd ‘m@ tfrﬁsp@ma%zh by fm &hf home and
I'h on his wife gave her pocket money from time to time was to
around the local community, but that was all left up to his wite.

y of affid

98T ;‘;’1 first mﬁpmd@m Nmny Sam%@sm gmf@ @md@m@ @y W
5 §
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d an understanding of simple English but wished to com
1glish. She did not know what the applicant was being | mi *‘n
i y was or what xm&@@gamm were made to her by others ab
She denied that when she first met the applicant she as!
, come to work for her in Australia or told her that the
looking after the baby while she was at the office or tl
‘ ;'ﬂmu@ and would have to stay at least two years. She rf‘“
sport for the applicant.

B

h@ Wwas a wpma,m@d b y @mgmg wh
«:hm ﬂa@ first respondent and told her that
sted in coming to Australia to learn ﬁagimh and who would
ermanently. Masri had asked him for assistance in achievi
agmm and the driver asked the first respondent whethe
I h@ first respondent said that she told the driver
© years zmd Sh@ was prepare @ m @0 n asa favour to hi

md@ i, “%ﬁ asri m?d jh“*“" ?ha @h\w was k Mm Et@ m@mf an Am
The first respondent told her that the dri
i to let Masri stay with her family in Austra
her auv* %}”ﬂ@ W@‘u?d mk@ Mmm o A%ﬁa“a Mam“

, ;\mw of h%,f I%!@ugs; as a way @fiﬁ sﬁwwwgﬂ her ap
ne fﬂ}:}pm:am as a servant was never mentioned in the ¢
said she was simply h@pmv the applicant as a favour to
e mf«ft with the applicant was simply to look after her unt
She did not arrange for or say to Masri that she would ar
nt denied that she had driven with her brother an
Dijakarta and had arranged a passport for the app
n Eﬁmw the same person having made a passport for th
r or obtaining a Djakarta identification card, rather th
ification. She also d@m@@ suggesting that the applicant cha
d denied all of the applicant's evidence as to obtaining
rtment of Immigration and the proposal to tell the Australian Embassy
ng $8,000 to Am@mba

t respondent did introduce the applicant to a person
g a business @ gs&@iaﬁ@ of her husband and was visiting her a
mm the 2 app vlicant that Martin would be her sponsor and w
he denied going with her brother and Martin to a bank in Djak
travel cheques and having the applicant sign them in her name. Sh
the Australian Embassy in Djakarta when Martin came back and gave

ne 1995, the first respondent said she met il
%f she v :\/m d m fly to Amﬁmm on mw 58 ﬁi@
the K‘QQ@‘%‘%&W @@@mﬂ@ms dﬂ@ mm@ &mmg@ an mﬁ g
the gplfau@@z“ﬁ would let her know. She denied teil:
on a plane to Australia on 11 June 1995. She denied b
;ﬂibm&h she did arrange to sit next to the applicant dur
Iso ﬁ@m@d mﬂmﬁ mw dp Jhmm fo m[@r{m ,«mwb '
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The first respondent admitted helping the amph@mi com
not deny or confirm that she completed the applican "% card. £
espondent denied speaking to hﬁmmgraﬁ@w officers on be 'h aif of
he did not have any pngmh or giving the @ff icers the app!
ket. She also denied asking for the dmh cant's passport <
r. The first respondent dwa@d arranging for the a@pi

i that throughout her stay she was unaware of the ap@;mau
d not discuss it with her. She denied instructing the applicant

&

ire mg her not to tell anyone for whom she was working or that st

10 h

e : ¢ money £o the app plic {5 she d
lling the appﬁcam on h f rst ua‘y she arrive d 1 Au v&; '-
g the house upstairs and dow irs, washing and ironing
Y um‘é:‘” 'h@r cough had pas S@d
fmi wtion to domestic chores, the first respondent pointed out that
sher and *‘gﬁm@w e stacked it themselves and there was no need to
nt did this from time to time but so did each member of the
ally the &p‘@hmm assisted. The applicant was not given ﬂ@

she was a young girl and had no real experience of caring
sxperience. The only person trusted by the first responde ent ;
she was at work was her mother and her nmghh@ r Lina Tan, w
midwife. She did not instruct the applicant to clean the bus
er to pay her 125,000 rupiah per month for her work. %% der
payment of her wages by the applicant. The money she ¢ v
ven on a similar basis as that gwm to her children when they went sho
movies. This was no more than pocket money.

ﬁﬂ;

(3}

The applicant did not know how to cook but was eager to le

‘ ?i -nt and her mother cooking and began to assist in the |
eals for them but was never required to cook. Any coo
{ the family.

@ etvith

o she 1
king she v

kate

.wq F‘i’*

relation to all the domestic duties that the applicant Ea
: me said that these were all shared amongst each 0

» the applicant and it was in this way that the applicar iw
She was not asked to do or expected to do more than her fair h&m :
> to time perform tasks on a daily basis to the exclusion of other f

ion to the temple in the garage the first respondent did ne

gm at u»:}m,g any cleaning of the Temple which was mainly done %};' i

", When (h@m was a gathering of gueﬁs) they would bring 1

1 t did not have to cook for them at all. In relation to the h‘
pone %@ nt wmi m« s m@ a:md hf’é? mof hw Were mamﬁ v responsible {

)8 When th @3/ were to move house, the first respondent @:mz:“
s could not have her own room in the new place as she did at Yo
] ﬂwp in the office and if she wished to she could have return
1 mi respondent denied that on two occasions the applicant asked if sh
| had been ignored by her. The applicant could g@ to the shops by b
was never given a time by which she had to be home: she was free to come as
leased.
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09 The first responden ﬂ@m@d keeping the applicant's passport 1
keeping a , record of the amounts of money th at she gave her whi

110 In cross-examination, the first respondent said that it was ur
‘ asa minimum from Monday to Friday from 9.00 am to 5.
She was not at home during those times although she w

& because sometimes she would go shopping and other !
s from the community. It was then drawn to the first re
n reply to the summons for Relief the rsw@@dm& ?n
mumm hours of 9.00 am to 5.00 pm and were not at
e restrictions claimed by the applicant. The first respond
aally at home at 2.00 pm or 3.00 pm in the afternoon

A

r

to H“w im ﬁu'igtmiia emdy in m‘rum 'fﬁ?m p

. e firs f@‘ﬁp@ﬁdwﬂﬁ was going to M, Jh@ ap
a@mmvwwﬁmimm because the respondents had a big house a
d and accommodation while the applicant established h
ement was m iasi mmﬁ Sh@ @Smbhsh@ﬁ E@mea{ a,m M

assi @@a%fﬁ w&u& b momd@d to uhe amiwaﬂ
accommodation and ﬁhat was all, but the first r@mm@m
7 "as a recognition”. When they ﬁr& p@kaﬁ: about coming 1
lent did not tell her that she would be given money. T
gtob be wmwd@d WMh ﬁ"ﬁ@ accommodat mw and fr

A g%ﬂ@

;:é: @H@; zmu'mm m mm” Th@ first re S@@ﬂd@m WOl am '?fp
The first respondent did not think about it in terms ¢
t because she already had her pmm* s with her in Austr “a :
whether she proposed to get a job in Australia nor dic

ging to Australia.

112 She dm not speak to her husband about bringing the applicant to
her husband did not mind what she did in the house and acce M@& ‘fL
r doing it.

was not until they were on the plane coming to m,w:mﬁz
1e was 21 years old and that her real name was Sriyanti.”
%"Mmd@m, aﬁdmi a:he mnd gh@ u@uﬁﬁ not f&‘n mbw z:;vmvi; ng to

lia. The first K‘@S@@ﬂd@ﬁm aﬁ;@mit@n Wwas %;'h@n a‘wm t‘W@ pa

the arrangement with the applicant was spelt out - t
lent's %wmg intil she learned English "and found a job"
| that those parts of the sworn reply were untre.

Mm di"fﬁf@h in Australia she had n
ie had mon @y and the first mgmnd ent knew that she dic
"with me in the house”. Th@ first respondent denied, however, thas

;.,.

( 4
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oyed in the house and that the reason she was br ought to Av
aid in the house.

e
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e first respon
I to @mqe Wmlh her to Auatfaha m i@am Ja 3}1 m@ pote
) ‘fufi which she would help doing jobs around the house. ’T ef
{ that, w%’x@m %’w a@pmmﬁ came ﬁ,@ %ugé‘m 18, she dﬁd j@@f
fil \m@m 0 %

n relation to what the applicant did while she was living at the t
: mmlml accepted that the older children were not old enough to go t
ccompanied by an adult and, although the mph@am went with th
kan ‘i’ r who was the a@mmpammg adult. The applicant did ironing
on for everyone from time to time, although she may have d

st respondent would iron her own clothes. Mrs Iskandar ironed

117 It was accepted by the first respondent that she did not teach tl
sl herself. The applicant was free to return to vmom: SER
ked whether the a@pﬁmam had found a partner and, when {0
>d if the first respondent would send her home to Ir y%w 1681
e 3pr rdent replied that any time she wanted to go home and if
ia she would take her home. She said the applicant always said that s
t o ba y home. At that time, the first respondent said that she was trav
a. Tm@ m S‘ﬂc mﬁm@md@m knew fh ﬁ?@ a@pmaﬂ% de no mg
;

3ions ‘W )3 ' h@}‘{’@ were @% \er amounts m 590 md $ f‘ssU as we M
r when she went %’h@p‘pmg with the children. It was put to the {irs
nt did nothing that required her to give the applicant any moz
id &”Mp "ss around the house" and that was the reason the mo
t was not pay because she worked - it was just like pock
0 to 1 m children. Even though she did not do anything around t!
n money. The money she gave to the applicant was the same amo
hil hm even $100 and $200 if they wanted to buy something.

Ihe first respon ndent denied that the applicant had been rec
ice a week for two to three hours even though she had heard |
vidence. She said that she had not required that to be done but bh
ime m@ (‘a‘pj@ lcant did care for the baby. She denied, howeves 1
1 to look after the baby when her mother, Mrs Iskandar, Nm ,
icant was s only ever asked to help and if she did not want to f?zu 50 1l
Her attention was then drawn to the sworn reply where the resp
nlicant cared for the baby. The first respondent said she was conf
nglish and the difference between "required” and "helped”. She did not !
k after her children when they were still young and z@:@hm on her m
do that. The first respondent accepted that, in fact Masri and everyone caz
Nevertheless, she did look after the baby when the mmmam was with her mot
the first respondent was at work. She denied that *h@ apwhmm was the one who 1

ya I kT I
ired to look oY
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for changing the baby's nappies because that was done i*z;f i
he first respondent. The appi)mmmdﬁa change the baby's nappies and
lo 50, but she did not bathe the baby. She could not rem @mhm the apy
leep. The first respondent accepted that nowhere in W:"”

ppli mﬁ hm af@d m z“w bdby (ﬁ*@ m was 1;2 mo ol

Rl

- e
ake, that's all

 they were in Indonesia, it was the applicant who told
arrange the necessary documents to come to Australia
i ;gpmd@m to be her sponsor and that is when she inr¢
to be the sponsor | because she did not know what was in W%f
( N seen the applicant's passport at the airport but did not ask her w
o come to Australia. She did not ask wth@ Martin had & {

o
o

t respondent was unable to say what her brother's addres
W xm ama, %%@ F@Eﬂd mi mﬂm@m@@r whm ‘M\“ wh@ h

\ 5;:@@ Was nm serious ab@m éth@ app%mam @@mm& to Australia
not bother her

; m@f}t

hen they were at the airport, although the first respondent
-, she did not notice the name m the passport or that she '%ud sig
anti". In ‘mdwﬁ@sm one could use your real mame /m 1 8C
.. The first respondent had not looked at the a p licant's
he was ﬂi@mﬂ-ﬂﬁ to come info Australia because the applic

ge every

o

&3, e

st respondent said that she did not know a persor
on had lived with them at Yowie B@/ There was 1

by iey*ug with them who had that name. She was ,Jimw
1 that it had been shown to her by her solicitors. She may |
ave m@ﬁﬁ@m@d fm h@f ”"Qﬁdmfﬁ ﬂm‘t Paﬁ was not known to

;:7».

-elation to the applicant filling out her passenger card 1 v“@
respondent said she was s he i

g sleeping on the plane w’h@ n sh
nger card bv the applicant but told her to fill it out the same way as th
card had been filled out. The applicant then wrote out €
see me@, was put on it. The card did not have the applic:
> first respondent asked the applicant what her surname w

) ﬂ noticed that the applicant's surname was not on her pas:
d not know what the applicant put on her card in relatios

,M Yy 65 Wh@ﬂ w aﬁpﬁmam came t ﬁ‘?m? Yowie Bay house.
hi Wgﬁf e &0 Au ftm m in W% qd %@mﬁi @h@%ﬁ ﬂmmm of then

in muwmha B@f@‘f@ mu gfatmﬂ to fwswaha th@y hm vis m*m regularly.
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He understood that the applicant had wanted to come to A
was hopeful of staying on a p@mmm@m ”‘bas;@ My Tskandar de

cant v wa {’%mr@@ i‘@ mdmiak@ all of' t hw tafﬂm Sh m‘“ @2 to in her

in T {0 ﬁgw afb@ mmseh@ﬁd mimmgg sm@@mﬁy Ab h Was 1
had a lot of spare time and therefore did as much as he cou W % 238
-in-law around the house and their office as they led a very busy I
> of the household activities he would routinely undertake as being:

transporting the children to and from school;

preparing lunches for the children to take to school;
sutting dirty clothes into the washing machine;
ugmguw washing on the clothesline or placing clothes in
uﬁm and H”@ﬂﬂ‘lm clothes for the family;

§ Wi 11’; Wh@n Sh e was cooking amd s]k;m various fgmf
tain fmd The applicant learned how to cook as a result,
cakes. He often drove the applicant and the children f@ Wf@i%’
n é:%‘a@y wanted to go shopping or see a movie. The apphi
ly on holi da‘yg to four different locations within Aﬁl%ﬁﬁhm and
member mf-;; ir family at all times as she was a guest in their ho ou

he
plained about being homesick nor did she mention she wan

BEte 3»\?313’

In cross-examination, Mr Iskandar said that the applicant slept

&

001 On 2 ﬁmmf@r EP‘V E @f m@ house and h@ ag @@d ﬁwﬁ sormnet

ose %y f‘}m ‘

skandar answered questions about how he came to make |
read to him in the Indonesian language and he had signed it. He
avit as a typed document.

118

Ie understood that the applicant wanted to come to Australia to
he had told him so: she wanted to study here. He understood
fmmuhy and he understood the Indonesian word for "p
i1ly understand the English word.

&
3

1

131 He said he did most of the jobs in the h@@m but when the a
she would give some assistance. She was not instructed to c§
She studied from what she watched on the television md she 9;%
his wife was iromng m@; she wanted to iron her clothes, she ‘W@
not iron for all the members of the household. MJ( hm
ng MM put it on the line or put it in the dryer when it was raining. T
ashing. The applicant only ever washed her own clothes

b4 md washing every morning. It was not true that the ap
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o nor did she do the ironing: Mr Iskandar often did the ironi
splicant did not do the cookin @; Mrs Iskandar did. The mﬁp@} cant
‘ her own taste or her own favourite dishes and he saw

>s helped his wife when @h@ was cooking. The applicant
he fﬂﬂd “&@{ ever see her bam (:ak;@:@ on uﬂ mm Té% >y di

‘]

%%“&ﬂdﬁ‘f 1
aowd 7%&%%11@ @aik@g bu‘i aﬁm considering m&
m; know wh "ih %bm enjoyed baking cakes or1 ml
it was wrong he said he would not know because o

-was Mr Iskandar who mﬁ,@mmrmﬁ the f"%f
not the &ppmm 1t, although sometimes
ping bwﬁz if Me:; mﬂdr@u Wmﬁ'@d to g

A e

the ;i'ﬁ@fﬂiﬂ@& Mr Iskandar said he prepared the tunches and took
d colle cmu them ﬁ(’ﬂﬂ‘l S@h@@‘i H@ d@ﬂmd ‘mm ?‘Vm at giié”:&m W

cars out @f the gaa‘ag@ aﬁd one J{md 0 use mma

134 He and his son-in-law, and occasionally Masri, mowed the las
| n very often, only once in three months or once in six mon
0 “mm she ‘f d mow the lawn. The applicant, however, d

vas @ﬂf@}a‘mm by Mm \{%mdm "Bﬁw m ;

Mrs Iskandar was nearly 62 when the applicant came to 1i
rmoved i into M@ A@u% at ’?[@er t«;&y May bmm% ?@m

ﬁ’ﬁ@?ﬁ share Ci her m@&mg, Wﬁh ‘m@m

fi?w 1 since arriving in Australia, Mrs Iskandar said she had
daw wﬁﬁ wa @m @hf en and the running ot ’ih@ﬂ Z%'

fmm”’ W%f“ hen fch@y WETE J;mamg she mm& lp i’”ﬁi
T nappies, prﬂmuﬁg baby food, making baby w
As ah@v grew up, she took part in preparing their schoo
them which was her hobby. She generally « @9@& for

band with other general household duties such as iron

M

brought a girl to the house by the name of M

er daughter

Al
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ined that Masri had expressed a desire to come to Austr
Wt L& staying here permanently and that she was a friend m»f
Iskandar did not think this was unusual as it was not unce mfm& , T
others. Masri was welcomed into the family and treated as "one of our own".

had expressed a keen desire to learn how to do v
aﬁtm‘ Wm mﬁid en. %h@ was an e ;«gtr@m@-iv F&&;T lea

ughout the day she and her husband would be at home with the

ighter a \md son-in-law were at work and the children were af
i levision together. If Mrs Iskandar was busy with
yaby and could not watch her regular television shows, the

what was happening in those shows.

Iskandar denied that the applicant was required to u

1 in h@‘i” affidavit. She referred to the fact that, bein L
sfien required the assistance and co-operation of each men

“hold running efficiently. The applicant @C‘ﬁi’f@fﬂ’& =d "all her

M»H I“\ W@r‘aﬁh@kg% the a@ph@m@, was ﬂ“@@ to mm«@ m&l 20 as
'Ka
Mx fmd m me ’;%h@ never @bje ted to ‘é;m% %ﬂ SaUSe ;’w e wa
:m "was interacting” with the neighbours. In cross-examination, b
., although she had stated that her daughter was working "full t me”, t
orrect because wmmr}i*ﬂ@s SH@ came h@m@ 3;‘5; 2 @@ pm %1 e d” 1 work

stimes she left »wlth her m“ and %@m@ﬁimes she came home ﬁé 2.0
m, sometimes 5.00 pm. She agreed that her daughter spent mos
v ab work.

> was not aware that the applicant was coming to live at th
she had arrived. Mrs Iskandar did not speak to anyone about
*@ > doing while she stayed at the house nor did she speak to her ¢
the applicant would be doing while she was staying. She did not 3
1t about what she would b@ doing while she was staying nor ~’i‘.§u{
ow she was going to earn a living. She did not speak to her dat
r the applicant was going to try to obtain a job while in A%h ia
to the applicant about how long she was going to stay in the house. She ha
bout whether the applicant would like to stay in Australia permai
.r told her that. Mrs Iskandar's attention was then drawn to her affid
id she @m not understand the word "permanent” but that the contents
been read to her in Indonesian. That was not her word.

slica

Te
Ine

o4

Mrs Iskandar's uaughi: r did not tell her that the applicant would t
ng of the house while she way staying. In fact, she only Tﬁ@ipm wh
s doing something, otherwise she would not do anything. The on

- the baby was when Mrs Iskandar went to see her doctor but that wo

o or three hours and not very often, only sometimes. The applicant did o« 3; look @

he baby many times - that was done by Mrs Iskandar.

".wm T’%/‘% %kgamm and her son-in-law ﬁmwm uhﬁ Mmm

4
HsSea

{
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The applicant never washed the car at al 1, M Iskm
§ % i did the ironing but sometimes the a@ph@amt W
h W {ﬁ@ some rf@mm@ as WPE as zmnmg h@r @m

he mm"%q 1 @nd the ;apphmm ﬁ@m@u hu‘ B@@asmmﬂy? the applican
5. Mr Iskandar prepared breakfast and Mrs Iskandar vacuur ned the E%m@
1t 0CC agmuaﬂy helped. While Mrs Iskandar ironed clothes
lothes and sometimes her son-in-law ironed his own clothes. &
iren's @f 1M s: her danghter did her own ironing because i
applicant ironed her own clothes because she wanted to do
- washing of her clothes separately. Sometimes the applicant cook
normally at parties the guests brought one meal each and Mrs I
fwo m@;ﬁ and was sometimes assisted by the applicant. Durin
15 in the house, Sh@ was not required to do anythir g :»m@ if she v
s free to do that: "... whenever she wanted to go we did not object

said she would not know whether the
n employment, although she was aware that s
t out occasionally.

16 a.ppii@aﬂ‘r oted that in the respondents’ rep
no Con he parties and therefore the Comn
1t the relief sough b the applicant. While it might be accept:
its as to ‘h Tffiﬁ ﬁ&‘&,« was a @@vﬁmm of @mpmwmw‘% and, v

, n. ? n tkw apphmm s Subfhsszoq at ng; Lh f}@

would bring the applicant to Australia and she could stay in h
feration for which the applicant would help her with some tasks
a5 sufficient to constitute a binding contract. Even thougl
m any event there was an arrangement whereby the a
alia, v@ with the respondents, learn English and pos :My f
hich was disputed by the applicant) and in return the apﬂmaz
se ¢ m that was the work that she was to perform.
.’M&W 3 @md@mm bh@r«; Were M‘rm occasions when h{

S

000 ru pwh per mﬁmh {a@m@x*ﬂ’mm@}iy A‘U%?ﬁ: ‘3@“%

ry 1996, when the first msg@mdm t told the mpmaﬁ% imi “ he w
month from January 1996 to December 1997 and 1 h@ p
v%fy 1 %} 2, when the first respondent told the applicant she <
am@‘ h‘@m &HM&T‘/ 3998 to Miy 1998. Further, the
a month and sor

il

licant but denied by the mgi E@ﬁsp@ﬂdmm here C
way, some of the money amounts paid to t‘q@ oq@pﬂ cant @qm
ted by the first respondent. It was submitted that dh A
ted to 125,000 rupiah and the $A200 roughly W@ugm@ J’%
sentations were not acted upon in any more precise w%a

to whether the ap‘phmm performed work, on the evidence t
1t she did perform tasks but the issues seemed to be the frequency
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For m@ pug’p@ﬁm of @,@usid@r* g ‘Fb@ imssv@nw m‘ “:h@

1 every {u&“}/ some
ed on a daily %}asia @wmﬂaﬂ% ﬁ‘m’zjy be a@f@p@d ﬁ:h
und the house but that the vast majority of the tas

ant that, in the first respondent’s affidavit she stated fr* t
ed by y the applicant were in fact shared beiween all mem:
applicant and that was the way in which the applic
t respondent stated that the apph@«m& had never spo
these duties and that, in any event, she was expect ted &
he affidavit also conceded that the applicant, from time

d on a daily basis to the exclusion of other family n

o

150 Quite apart from this concession, the a}@phﬂmﬁ s evidence ges
i and had the support of the evidence gﬁ@h by the Muirs.
tent with the applicant performing a wide range of house ﬁ
dents. It was quite irrelevant that the apphwm may hav

L time to time, words to the effect "Let me help you" mu an ]
> dot g hecause it was clear from the first r@ss@@&d@m: s own evidence 1
tasks around the house was part of the deal whereby the applicant ¢
‘ii:amm there was no evidence that anyone told the applicant not to f
nd the house or told her to relax because she was a guest.

Was

hatever x my b@ aid about the jp@gi‘ézi«m of volunteers, 1
th@ wppmam ha

.
N
d no

o~

vid 1@%M ﬁﬂ@ appimam @f&eaﬁ} ha,d, no mmmy) h&d no friends
ia and was effectively trapped in the relationship w Nf the ¢
evant circumstances in this case were: the applicant came to Aus
1 country and from a background of p@vm ty, where she M:m ‘
she latively young and uneducated; and she was clearly brought
Australia by the r@ep@ﬁd@ms, principally the first respondent. Once i
d by the first 1 esp@md@mt the one person she trusted, not to speak to
e was doing for the wspmndfmg and had promises held out to her
mey in return for doing work in the house. While it muﬁm be
ant fe @ﬂ, @pp@d in this arrangement and W‘m she felt she could d

ur vears, she M&ﬂm&mv did Smw the h@m@ of ‘m@ respor @@? 1ts. |

[
H
B

submitted that the evidence of the applicant
vm that of the respondents and their Wm}@@S@S, In importar
e work that the applicant claimed to have performed was 1
f the Muirs. In contrast, the evidence of the first respondent v
' )g m% and ’Eth@ %C@mmmsm:ﬂ @uﬁd not ‘fm Satwﬁwl as to its it

T i ﬁ“ c:mwm@d ?‘h@ ap@m,am“s mwmwm@m v
1pts taken to diminish the work that the applicant did Z; 118 1€
awdent's affidavit evidence, it was clearly stated that the pp mm
the baby at all and that only two people were trusted with that | *
%mwmiﬁm namely, the grandmother and the neighbour who was a qu
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fmd M’mt she was required day in day out to care for the
er nappies, feeding her and putting her down to sle
Santoso concede @l that the applicant was required to look a
1 two to three hours on each occasion. This was in di
both the first respondent and her mother Mrs
ent conceded that there was at %msi some care @f thce
as not qumd but had been voluntee & There was 1
cant's evidence about the extent of her caring for the respond

e
er the |

&;m@mgd example also arose from the respondents’ de:
k performed by the applicant. In the sworn reply to the Suir

gy

~<" that they were working full time for minimum hours o
e of the second respondent was that the first res pondent
o 5.00 pm, but something less: Mr and Mrs Iskandar said
sondent in her evidence said that she did not work 9.00 arr
but that she would do other things such as shopping and meet

.‘mumt/ a i‘id *ﬂ@ ;ﬁ‘“ﬂmﬂy a@@@pm ﬂxa‘ir she would b@ ««LW 3y fr

e

ondent to *ﬁo N&d( in ﬂfm h@um@ @sp@maﬂy to care fm ﬂ Q
her. Even this evidence was in conflict with the wid@m
red for the bal by because of the busy working life of the mgmmw 1t

ould be wary of accepting this contradictory evidence of the respond
> evidence of the applicant.

[t was submitted that, looking at the whole of the circumstar
ent provided a total remuneration less than an @ﬂﬁ@lu" 26 ¢
have received. Objectively S@@@kmg@ the arrangement did not

sonable remuneration for the work being done. The grounds of un

& +

1 in the Summons for Relief and focused upon the une

he mp‘m cant and the failure to provide reasonable rer
fit, such as a mmali ﬁ@aw, The arr a.ng;?m@m p@mﬂf tec

In relation to the terms of the Miscellaneous Worke
d Award, it was frankly accepted by wum%ﬁ f
ovisions, in particular of the Incidence clause, meant that
work pwmm%@“ 7 the applicant. It was submitted that &hw was &
Id cover a person engaged as a domestic maid or servant en
1 organisations or bodies receiving Government mm i
¢ award was selected because the work it covere
licant. On an analysis of the grading structure,
: }ﬁ@&?’&?@ to come “%/”Vﬁhﬂ" Gr @d@ ?;3 "f;@mw wor i

Jiw L
‘"5 per @mmd by ‘fm, mp*ph@mw? Hmy @*V@ﬁ"ﬂ 1% 58
h Wmm of such work. TM was also uC&,@‘pf@d that an asse
n exercising the discretion under s 106 of the Act and that
ion, the Commission would not be bound to simply order the
 calculated by reference to the award.

)M

a@»k;@ﬂrimzs Mr Santoso read a prepared statement as
sition. The applicant had been well looked after at the Y
ded Wﬁ% a MWE room ‘th Wﬂ@r m@wq tha m mWQ be

+ T
A
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applicant had been provided with a key to the house and kne
and was free to come and go: she was given free board and %@@ ging and in
1€ ass %wd in ah@ upkeep of the family home". The relationship betwee:
nal but a "consensual aw@mgemﬁm‘ whereby the i‘@%ﬁ’ﬁd&“&“’&@@ﬂ‘éﬁ
1 lodging and the applicant in return agreed to assist in the hs
hip was voluntary and was entered into 5@&@5/ to e
yriunity m live in Australia. At all times the applicant wa -
wm%mw” home but she stayed until the respondents wer @ ﬂ@‘wm
d leve ﬁhm She %d been M@a‘?f@d m@p@ﬂy and b

@“

"*hq,h gmd g,@mpm@r SR’(‘*HS Were @nham@d by z}@m@ in ,&;ufm ]
ities she would not have been given if she had stayed in Ind
“dewm believed that what they had done for the applicant conri o he
quality of life at least equally or more than the level of contribution given b3
licant to the respondents' family.

LIBERATION
It is appropriate to consider firstly what was the leg @i Waﬁmﬁ if
ionship between the applicant and the respondents. I
when the mpw icant and the first respondent initially had ﬁﬂsmwm s in
i fa'?iwﬂ of what money would be paid for the domestic duties that v

ed by the appﬁ icant. The applicant had an expectation, part J, beca
1ce in paid employment, and partly because of what @a%m h
 sarn a Em more by performing these domestic duties in Aus
however at this stage did not discuss any money as being offer s'% or ¢
by the applicant. W hile it appears ‘&hgm the applicant understood th
' @mm oyment in Australia, there was no contract of @mp}mym' et

- time. In her evidence, the first respondent a@@@m@é that the
wer to bring the a@ph@mx to Australia, that she would learn English and
in this country and that, in return, she would help the rmp@ndu s with
the hm‘z.ix Counsel for the applicant asserts that, at the very least, this ag
0 i@ mﬂmmu even ‘if not a @@pma@‘i of w@p’ﬂ@yn‘mv T?r» pro]

1ise 3 fm&d m @,mmd@mk@@n m@”@ mﬁgm be issues @f condr
»u@g the contested evidence of the parties, there are many 1o

1

h wq:m 1 m\/w 0 ‘b@ ’@:mmr%d bﬁom it @{mm be @mw@@m?v proc ned

; Undoubtedly having these issues in mind, counsel for the applica
characterise the parties’ agreement in Djakarta as an ' &M@mg&mmﬂ with
n "contract” in s 105 of the Act. In Davies and anor v ‘%JC”’”C?N/ ,',}*‘
Jlopment Pty Ltd (1967) AR 371 in what may be now wwm@
fon J spol % f m width of s 88F (the original statutory provisi

Nor does it tolerate argvmma on such nice qu oS
contractual relationship has been perfected.
be an awamgcmem‘ and for good measure, k
arrangemenis’ are also included.

As long ago as the Full Commission's decision in Custom
Goldsmith and ors (1976) AR 98, it has been held that th
included transactions which did not give rise to contrac

ients and Settings\nobleg\Local Settings\Temporary Internet t Files\OL...
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¢ Toenr
al law,

y that approach, 1 am satisfied that the discussions co

(8
£

t and m first respondent in Djakarta in ),“ 5 prior to the
stralia amounted to an awamxﬁm@m The terms of that arran g@ i
v involved the applicant being able to come to and settle in A

modated by the respondents, in return for which the appli
uties around fh@ respondents’ house. While the fm@h 1
t may resolve the issue as to the Cormission's juri
s not conclusive in determining the claim. In B mmw v Braa

dealt with an apphmﬁum which involved a father, mother and son

Y

na Mm*ﬂw owned hotel in circumstances where the son made a ¢

seriod of some nine years: of this sitnation, his Honour stated at p 9/:

[ do not consider that the 'family understandli
used to describe it by Mr Bradley senior) was
(N”Wﬁﬁgem'@ﬂx ... whe m&y a person performs

within the meaning of those v/mmjé: ins &&'
/i It lacked an essential pre-condition fo ¢
Mm‘mcf or arrangement being a mu mz 5
the respondents to enter info a relationsh
@Z OnSequences.

?»;

<4»4.“

ez
&

’ff is not every relationship pwmm mt fo which
industry which will attract the jurisdiction »

s 88F. Work may be performed by one pe; SON.

which are fmdﬁmm%f@/ social, politica ]

or compassion. I do not consider that work @@?zﬂﬁ

considerations is cognisable pursuant to s 88F.

~

ecessary therefore to consider the surrounding circumstan
the parties in determining the true nature of their arrange
;, the evidence of the parties has been summarised. 1 at evidenc
ion on ;m& part of the respondents and their witnesses with the «
Hency ¢ stic duties performed by the applicant durin 5; h@y ;ﬁ:a;’awzi :
mwwﬁc wce hﬁmﬁ If the evidence called on behalf of the
\en it would establish that the applicant, as a complete st
respondents' home for four years being provided with both food a
n an '“'%« improved her English, went shopping and to the movi

e did very little in the way of domestic chores except {ro1
mair ﬂv M or Mrs Iskandar. The first respondent having a

) ) mf €l 1&@%@ m.m in D akma was one wher&hy ’ih@ ”pﬁh@a

'@m mfm dm‘n@sﬁ@ dm es &mmd the h@u&@ yet sur pﬂ
wce at demonstrating that the applicant did not per #5
Em‘ p@w of ﬂ% am’ang@m@m On a consideration o

.‘
I
139

SLE
de n”i p@d mpmbammy upon ﬁmpmh&mfhw M*r “ﬁ‘

&

k was performed by the applicant with her using the w @mj;::as "I

n¥al
(al‘)
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rowi volition”

-aching this conclusion concerning the exaggeration
s, 1 have taken into account the varying degrees
itnesses has with the English ‘aﬁguag@ The
la 'imsimaﬂ and demonstrated themselves in @aaﬂ
bm mnd@fswitdmd&%lv were umwam m? m

proved h@r language S,AUL the ﬂ@‘w“ Wh@r@ h@‘“ JWR @}h was |
andar had sufficient Engl @ha on her evidence, to watch tele visis
| discuss the content of programmes with her. Answers give
s-examination by Mr and Mus Iskandar indicated an underst mdw w of
sometimes before the question was translated, although there were a numl
hen they seemed uncertain about aspects of a question which had |
totality of the evidence, I am unable to conclude that an’ v of thi
‘ %’%‘y‘ any doubt arising from a misunderstanding of what questior
matters they were dmhng with in answering those ques
sns in the cross-examination of the respondents and their w”
;m @Vn‘i‘ﬂ”\ mm@ ments were drawn to their attention to d@m@nwrﬁ 2
their oral evidence: on a number of those occasions there were
1es requiring the Court to direct that an answer be given:

s to language difficulties.

@'J

onclusions as to the evidence called on behalf of th
mmy on an assessment of the demeanour of the witn
rtant inconsistencies between their written statements and ©
> Court had the additional advantage of the evidence of two witnes
lependent m{ the parties and whose credit was not called int
affidavit evidence was filed for each party and while the r
ented. The evidence of Mrs Muir was never questioned. H
serving the width and scope of the duties performed by the ¢
1097, when she and her husband had attended a ceremony at the
licant was busy working the whole @i the time that Mr and Mrs Mu
vich was from approximately 10.00 am until late in the afternoon
guests food, cleared away plates and she was also looking aﬁ@r‘
y who was about two years old at the time. These observation
nee called on @@?h&if@f the respondents. Mrs Muir |

O T

i the <m;3hmm pum“g; out the garbage bin or retrieving the empty b

ing day. The applicant and Mrs Muir would on some of these o
This is quite contrary to the evidence given by Mr Iskandar t m he
the garbage bin and not the applicant.

164 In March or April

down by the apphmm
respondent had asked her ?i@ ﬁm ‘{h@ grass in mmwmmmm W h@
the mower, She had walked one aﬁd a haﬂi to tW@ ﬂgi“ﬂwm@&t?m to Mira
for ;% w\mm 8§ dmﬂ Wih@m SUCCEss. E i1 1 ‘i‘h’ i

T wd b‘v 13“3:3@ @mhmm at m%, ﬁf‘S‘@@ﬂdﬂﬂ% h@me extended to tasks m"&w me
er than being restricted to assisting or picking up the grass, as

serted. Tn August 1999, when the applicant ﬂﬂ@ﬂ} i:
‘?:"mmm:i@m home, she told Mrs Muir that she could not stand tl

?33
e
i

o
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ahe was mpzﬂm@d to do everything in the house and tha
i a FL,@WM m@@m@ *’mu* *Lh@ @xﬁ;ﬁm‘ @*f’ "Eﬁh@ WW

d;f that the applicant left the respondents' house, s

t she had found her passport, had mpmd it amd ﬁmd
he:‘: mfﬁm Th@ msp&md@m& and in particular the firs *%: res vﬂﬁ

kept possession of the applicant's passport and

s, '”%"}m Mﬂd@m@ demonstrates that, well before this matter bex

not have possession of her passport and ﬁ@w*’r"ﬂmﬂ

epared to take them into her own possession, being satis

' a@tfﬁ 1ce them in the respondents' office. That evidence i

cant's account that her passport and identification doc

sion and control of the respondents, and in particular the

her cont mi It W'O“ifid aﬁmmu’we an @x‘imwd?mry d@gmﬂ of

feA

time to time, Mr Muir was present in the respor
Wd the applicant preparing food, cooking, wash
eaning U; h@h&s@ Vamwmmg ar Mﬁ gt,;g, @ra‘!‘iy piﬂ g

saw her w
1o see all of thm'f mmgs Whm he was umy in ‘a‘m

or in one part of the house. Mr Muir sa aid t‘n .
man's work @r between hv i an }‘%m and zmh

lid :

i
respond m
167 re were inconsistencies in the evidence of the respondents as to

=it attendance at the house and who actually cared 3‘7@:
en summarised in the submissions for the ap@h@a“
nce. The evidence of the working hours of the sec
; the worst placed of the respondents’ wi m@m@r 101
e performed by the applicant throughout the day. T
nee mfimamﬂ that ah@ may have been around the home
r hushand, W@W@ﬁhd@m, between working
nds in the community, she was still spendi
> the home, and therefore unable to speak autho
med by the applicant during these times.

21
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Eth@ household chores. It is likely that Mr '}{Skamda%“ d‘f Qizr
i picked them up and did drive to the shops and the movies @ thi
wd to have been performed by the applicant. It would not be su
idar to be revered in their position as mother and fal va nd
ather within the family. It would not be Smpmgmg J:&aéc thes
to time around the house. What would be surprising 18 that
fr and Mrs Iskandar would be deeply involved in the extens
;v@w of housekeeping for eight people while the applicant, as
- for food or accommodation, simply sat around watching tels
s and @@@a mmﬂy @ffmmﬁ wsgasmnm Wﬂh@uﬁ herself bein

here are a number of other matters which call into question the v
offered by the respondents:

169 1

resp : :
‘W(‘w‘i@% ’é,':“aa'w t ﬁay fora mﬁimum of two years. En CTOSS-EXa1r
respondent a k d the applicant why she had run away after fou
11d have spoken to them or could have left "two years e
'ence is that the arrangement with the applicant was that
minimum of two years, T La@, fact, and many other aspects of
conversation were denied by the first respondent;
(b) on the applicant's version, the first 1 respond dent's brother s
A€ arT &B%@i’ﬂ ents regarding the procuring of a passport and visa fo
e applicant spoke of travelling to the brother's house and nar
Wjaéami which was inserted in her passport as her address wh
“uriously, in her evidence the first respondent could not 1
iakarta her brother lived or even whether or not she had coni
this visit. It was imp@mm to the respondents' case and would
applicant's version of events if the first respondent's brother in fact
in Djakarta and if he Ihad given evidence rejecting any involvement
arram gﬁmﬂmnm to obtain a passport for the a,pph@m Or §Ven meenng
her visit in mid 1995: he was not called to give evidence;
(c) the applicant described how she came to be called "Sriya
name or a name she used. The respond dent denies suggesting that t
he name or having any involvement in arranging the passport and
espondent stated that the applicant said that she would arrang
documents herself. If the applicant had chosen to obtain a pass;
assumed name and as part of a subterfuge if is curious, o say

I [

4

4k
g
Lad

o=

ed the passport using her known name, "Masri". The applican
signed the travellers cheques in the name "Masri" even ﬁﬁ%;ﬁ they v
in the name "Sriyanti". The whole passport saga seems 10 make sens
a stratagem to overcome the three month terms of the visa ar d mal
difficult to find in Australia. The signing of these documents by
her known name rather than the false name appearing on th
against a conclusion that she was knowingly i ‘\ﬂ\f@ivm in {
documents;

(d) in their Reply the msp@md@m@ said that the arrangement included
coming to Australia, learning English and finding a job. Tiz“m"@ W
the evidence that the mspmdmw h@ﬁp@d the appm@m learn Eng
to assist her in finding a job. Her time was so consumed w

STty
2006
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ies for the respondents that there was no time fo1
ther ?(M,m which supports a finding that the applicant’
id or housekeeper for the respondents;

’ n the issue of payment was first raised, about a month af
(Ve %:%’. @%‘ the respondents' Yowie Bay home, the wmiw
1}:’%1&@@1@5 offered her a sum of only 125,000 rupiah 1 per
>t her. When the applicant questioned whether the "1
and not Awmauaﬂ dollars she recalls the first r@gwmdm z@:f ting
dﬁmu dy paid for her passport and airline ticket. Thm first rﬁﬁ'mud nt ¢
conversation but in her evidence refers to @mvmg calls fros
applicant's friend in Djakarta) and agreeing to bring the applic
things did not work out. On the applicant's evidence she had litt
ust 1999 only had ?S“? ‘i@ h@f name. T m @Vﬁdm@@ ’tm, 3; ?.,@ ]

@uﬁmm (}i her coming i@ Au@%‘mhd m im ﬁh“ trusted his
his wife gave the applicant money as pocket money o

t ﬂh@m matters to her and they v were not matters that he was w

no & ca of the ammg@m@n ts made b‘y his wife with the applicant
w‘x ét@ employ the ap g@mam and pad her W@agm The second res

[P U.S FER £ S NSO S S T T T e eI, T
















s and Settings\nobleg\Local Settings\Temporary Interne Files\O






