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Exscutive Summary

A key aspect of change in the employment landscape over the last two d

he increasing proportion of those W@ﬁ\img in non-standard work arran

01 Productivity Commission figures, a significant

10 per cent - are Professionals

25.000, the Association of Professional Engine

inagers, Australia (APESMA) provides services 1o more than 3,500

ontractors and consultants through its special interest group Connect

apesma.asn.au/connect). APESMA maintains a keen interest in a

resources to protecting and servicing these contracting profes

ependent Contractors Bill 2006 and the Workplace Relations Am

The Inde

t Contractors) Bill 2008 were tabled in Parliament on 22

s saf out in this iﬁgésézﬁmm along with amendments made

NorkChoices legislation making clauses which restrict

wdent contractors labour hire workers non-allowable av

-y 3 ol
fard work

d to an increase in the number of professionais operating in non-st:

ents. APESMA’s view is that the legisiative changes may have impl

aftracting to, and retaining people in the professions, for professional

elopment, for the job and income security of both empl

1l as for society more broadly.

esents a potential “double whammy” to many professional

ntractor arrangements, professionals will lose employmen

uch as annual leave, workers compensation, superannuation a

professional indemnity cover, and at the same time, because the ATO is 1

interpreting the Federal Government’s PSI legisl

P

d the opportunity to claim legitimate deductions for the busi iness expen

. This issue remains unresolved while potentially thousands of profe

ing across to these working arrangements while being unaware of the

x

antaged siatus.

Overall, APESMA’s view is that the diversification of forms of emplos

comolex issue which seriously impacts on workers, contractors, families,

communities, businesses and society at large, and which requires considered




| policy development which accommodates the complexity and di

owing group of individuals.

e ki

41.

”‘Hﬁ"ﬁﬂﬁy in place to ensure th

have access 1o the protections ihey are due.

committed to industrial requlation and maintenance of the pc

> appropriate orders where employers are attempting 1o a

yment @bﬁﬁg@ﬁm 1s by way of artificial arrangements which may be spec

| to place workers outside the regulatory protective framework.

e House of Representatives

ations and Workforce Participation and our May 2005 &

e

the Department of Workplace Relations. The views set ot

¥

hased on an extensive survey of independent contractors w

iation of Professional Engineers, Scientists and Managers,

draws on information and data available through APESMA’s

up for contractors called Connect. This Survey report is available on o

[ aoesma.asn.auemplovment/connecl/pdis/surve




introduction

The Association of Professional Engineers, Scientists and Managers, Aus

exclusively the industrial and professional interests

We thank you for the opportunity and outline our submission below.
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Remaoval of protections

)

The principal Bill legislates for independent contractors o be res

commercial laws and institutions rather than Eﬁ:}@m@ @u@j@m* to any forn

regulation under employment law

protect the freed
contracts, o recognise independent co

ent that is primarily commercial, &

1 ger nuine MPD%!"\(}@W contracti ing arrangem

4 that up 1o 400,000 workers currently classified by the Gover

<+

independent contractors actually do all their work for the one af

(O'Donnell, A. 2004, Non-standard workers in Aus stralia; «

o=

controversies, Australian Journal of Labour Law). The proposed le

does nothing to clarify the status of those workers at the inf

commercial and employment law, and in fact removes prot

place for these individuals.

Deeming provisions under state IR laws
The Bill uses the Corporations Power to override stale le
deems certain classes of contractors to be employees. The

provides for the removal of protections at the state ley

s and at the conclusion of this three year period, state-l

avisions will cease 1o have effect. This means that work

nse entilements with no access to any consuliation process.

Unfair contracts provisions

w

The legisiation extends the jurisdiction of the Federal Magistrats

hear cases associated with dispute resolution of unfair contracts

APESMA is of the view that the drawbacks of

anse with ¢ pp% icanis mﬁ‘@mt Eﬁy subjeci o a

Voluntary code of practice

o
[
R
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Government has indicated that DEWR will have a key

a voluntary code of practice for independent coniracting.

view that this ultimately does little to protect those engaged or ¢

labour hire agencies, and provides limited options for redress w fhera

unscrupulous @mp%@y@ra attempt to avoid their obligations by usi

hire agencies.

Challenging contractor status
The Bill m“a@m:%w‘zggj the Workplace Relations Act 1996 pr
of Workplace Services to investigate and prosecute

contracting arrangements with offenders exposed to civil per

ty for misrepresenting an employee relationship as a contra
¥ P g ploy: P

arrangement is a maximum $33,000 for a body corporate and $6,

individual. While it is pleasing to see that employers will bear the o

lishing that the sole or primary purpose of dismissing

not to re-engage them as a contractor, the degree 1o

Workplace Services will be effective in 1 its investigative and prosecution

arent in its processes and open to public s

demonsirated.

Protections retained

easing that the legislation retains protectio

clothing outworkers and transport indusiry owner- -drivers, it is disapp

that the Government does not intend to replicate these ¢

other parties.

Alienation of Personal Services Income legislation (PSI)

Alienation of Personal Services Income legislation which becams

effective on 1 July 2000 restricted many of the potential tax advantage

professionals operating as independent contractors.

sse Professionals are potentially hit with a double whar

concern to the Association. On the one hand, by moving across {¢

FB

arrangements professionals may lose employment entitlements and be

’é‘}

cover expenses such as accident insurance, pro fessional w"eﬂmw i

superannuation themselves, and on the other hand, the ATO, in narrowly

rpreting the Federal Government’s PSl legislation, poter




§ow

capacity fo claim legitimate deductions for the busin

The PS! legisiation has had the unintended consequence of

~f leqitimate contractors to business deductions on the hasis

'L

a single client for a period of time greater than 12 months s and do not

therefore pass the 80/20 income test whil

commercial arrangements which do not aliow them to pass

The lack of understanding of the legislation amongst those whi

choose to operate as independent contractors is a major issue 10

and the professionals we cover.

are penalised under the PSl le

cluding professionals affected by this ¢

increase with the passage of the Independent Contractors Bill, The

Government has not safisfactorily resolved this issue while as the

providing the legislative basis for potentially thousands o of workers i

into independent contracting. APESMA recomi mends that the Tact

ok

individuals are paying accident insurance, proie

and their own superannuation should be ;‘@gar@@d as

actor and personal services business status for tax purposes.

Ocoupational health and safety

islation is silent on the obligations of labour supf

T
\;f NS s

&

srs’ responsibilities for occupational health and safet

ncern with wide-ranging implications for employees, contractors ar

broader community.




5 itself a progressive organisation which recognise s that the

yment landscape and methods of @ﬁqag@wam are changing. We are

s use of contractors and legis n to codify thelr roles. We

cnowledge that flexibility in working ar r@r@@m@mi@ is sought by @mm“:;ww

o

oth meet the demands of economic growth and competiti

trike a better balance between work and other r@smnsébéaé‘ﬁ% . However we

arned that the unfettered growth of non-standard work has the
n employment stability and the availability of guality secure en
> 10 longer term skill shortages. The Association g@@*zﬁ% the presum

sunals and courts have become increasingly interventio

contractor growth; rather the evidence suggests that the relevant deci

s over lime have been in response to applications by various and div

eholders as part of their efforts to keep track of and close down the loc

and oon ces which some unscrupulous operators have used o by

nployment obligations

ed legislative amendments are likely to mean further uncertal

ance on common law litigation and reduced protection for the increasi

of independent contractors and consultants.

In conclusion, the Association reiterates its commitment {0 supporiing

of independent contractors and labour hire workers who form

.
&=

ut also restates its opposition to legislation which en

rupulous employers to contrive {o place segments of workers outside the

framework of standard employment protections and regulation.

ion preparation

This submission was prepared by National Information Officer Kim Rick

further comment, please contact Executive Director Industrial R

MA, GPO Box 1272L, Metbourne, Vic. 3001, Telephone: 03 9695 88

nile: 03 9696 9320, Email: info@apesma.asn.aul.






