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Federal Department of Employment and Workplace Relations
Discussion Paper on Proposals for Legislative Reforms in Independent
Contracting and Labour Hire Arrangements.

T T U R 2

Ouestions to be addressed from the DEWR discussion paper:

1. The Workplace Relations Act (WRA) should be amended to provide that
“awmdm and agreements cannot contain clauses which restrict engaging
independeant contractors and impose conditions or limitations on thelr
@ﬂqm@wmem ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
2. %%mum the current common law definitions of ﬁd@p@mdmiﬂ cm‘%mdm and
2mplo oyee be r@m ned for the purpose of the WR Act, with courts
d@% rmining the question using established common law principles? .. ............4
3, Bhould the personal services business test under the Income k;«wx‘t
ABSESS ‘wmfﬁ, Act 1997 be adopted as ihe sole definition of 'indepandent
contractor for the purposes of workplace relations regulation? ... B
4. SBhould the personal services business test under the 53"“@@5’?’5@ Tax
Assessment Act 1997 be adopted as part of the definition of i m:%@pwdmw
contractor for the purposes of workplace relations mqm@a‘% ON7 e RO o
5. Shouid an ‘Independent Contracting Registrar’ be established o make
declarations about employes/independent contractor status applying the

e

.

AT TEBIE T L e 9
8. Shouid an object be added 1&@ Seﬁ ion 3 of ihe WR Act to the effect that the
status of independent contractors should be upheld and subject 1o minimal

0

industrial regulalion? .. e, e
7. Are thers any State laws other than wm’kpéa@e re%ait ions laws (such as
workers' compensation, anti-discrimination or OHS laws) mmmmg
independent wmmmr nrovisions which the Commonwsalth should
COMSHIRN OWETTICHNG? et e 10
£ Should the proposed Independent Contractors Ac ‘?{@vmwd State and
Territory unfair contracts laws and seek to cover the field (as far as

consfitutionally possible) for unfair contracls provisions? ... B
9. Should the Federal Magistrates Court be given jurisdiction o review
/\q'?{g.

L = o e TP UV ST PP PP PP U TP UPTRROt v
10, Should the proposed Act seek to override the state “deeming provision
which draw independent coniractors into the net of workplace re

regulation, as far as constitutionally possible?........................ 15
11.  Should a civil penalty provision be introduced into the WR fﬁm,,ﬁz apolyir

hirer s who deliberately attempt to avoid emplover responsibilities by

seeking to establish a false independent contracting arrangement?....... ?7
12, Shouid the labour hire industry be regulated 1o ensure high Swmaa’m a

met by 81 PIAYEIST . U A8

13, The WR Act should be amended to provide that awards and a@mm‘wmm

cannot contain clauses Wh ch restrict engag ng labour hire workers or

wﬂpu% ing conditions or imitations on their engagenﬂem e s 19
14, Should the WR Act be amended to include in the definition of ‘employer g

%dmum’ ire agency that arranges for an employee (who is a party to a

contract of service with the agency) to do work for someone else aven

though the @“ﬁp%@y@@ is working for the other person under a labour hire

mramgam&rﬁ?

15,

ive Reforms in Independent Contracting and Labour Hire Arrangements —

WR Discussion Paper
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Federal Department of Employment and Workplace Relations
Discussion Paper on Proposals for Legisiative Reforms in Independent
Contracting and Labour Hire Arrangements.

introduction

Over the past 20 years there has been a steady emergence of non-traditi
working arrangements including temporary and mars g nal workers suct
casual and part-time employees, and a substantial increase in zh@
contracting and labour hire,

Categories include self-employed contractors and subcontractors (includ
’s ny W@b"-“; or home-based workers), temporary (including on-call}, leas if?%
r labour hire) and short-term fixed contract workers.

The Queensland Government supports the use of genuine independent
&:Ha"ﬁ@ However, it has grave concerns about the use @f ”‘
artificial contract arr awg@m&?mg to hide a genuine employment relations
the fol E@ wing purposes

= to undermine empgﬁym@m conditions

» to remove workers out of the PAYE system

» to remove employers’ obligation for worker's compensation and public

liability coverage.

The Queensland Government is committed to the removal of ir :BQWJM%W Ir
these arrangements that are not conducive to good economic and i“ ﬁL ion
ﬁ;ww cy and has introduced sections 275 and 2786 into the @Ju@ﬂa and

ial Relations Act as corrective measures which enable inves m@mm%

i‘mm allegations of unfair or “grey” areas of contractual agreements.

£

‘ same time, the Queensland Government believes that complement
sross state and federal jur“@sd"@f@n@ is essential in establishing a regime 1
is @ﬁ:@m ve m supporting the role of genuine independent contractors m@ﬂ
labour hire industry whilst providing certainty around the coverage of workers
by %@%@@M laws.

R T

Currently, the status of independent contractor and labour hire is subject to
different tests across different jurisdictions including:

» the industrial relations jurisdiction which distinguishes |
emp E@ymﬁm relationship under a contract of service : as
employment arrangement under a contract for service with gsm
areas determined by common law tests;

» the taxation u’@@”mw which extended its powers io tax a person as an
employee under the Alienation of Personal Services Income 2000
Act f@l@aafdﬂ@% mf their employment siatus under other legislation;

LR response oo
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» the Superannuation Guarantee (Administration) Act 1992 (Cth) which
extended compulsory contributions by @m@ﬁmy@m;

« the Workers’ Compensation and Rehabiiitation Act 2003

H“x ‘Zmﬁﬂxh (SB o
W%%«:ﬁh Was @memd@d o n%cm@uc;@ a m,@u its test 1o @m@u @ i

o wm is »@gnd wﬁ@ isnot a W@E’E‘(@R
= discrimination legisiation which applies to contractors as well a
employers and employees.

The Queensland Government believes in the need to develop consi
in definitions across state and federal jurisdictions. In response to ‘%h%
issues identified in the discussion paper, the Queensland Governme
believes that consideration be given to the adoption of the ‘results
applied by the Workers’ Compensation and Rehabilitation Act, fc
purpose of defining an independent contractor. In the event “ﬂ‘\“a’t
definition of independent contractor was ad@mm it may be possit
jurisdictions to re-examine their industrial relations legislation to deter
the ongoing relevance of additional remedies.

DIR response

," slative Reforms in Independent Contracting and Labour Hire Arrangements —
VR Discussion Paper
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1. The Workplace Relafions Act (WRA) should be amended {o provide
that awards and agreements cannot contain clauses which re ’
engaging independent confractors and impose condifions or i
on their engagement,

scribing the content of awards and agreements in the &W@M@ﬁﬁf Relations
,gf (WRA) is problematic at a number of levels. Firsily, using legislation to
npose co m@ @ﬂ;% on award% and a@s’eem@m% d@’ta’a is from the

WOr %xpi&m% ?cm d@ﬁ@%‘”m ine ‘f{h@ ir own @mp&@vm@m awm@ememw inc 5 da
nature of employment. In the same way, if the content of award ﬂ%:@ s pre
h) legislation rather than arbitrated through industrial tribunals,
the p parties to the award are reduced accordingly. In addition,
restricting the use of i wmsw al contractors in agreements Is unnecessary
given the Electrolux decision and cases decided since.

acondly the WR Act has limited constitutional coverage over agresm
=h W?H orevent the implementation of any legislative @mvm ions ove

eme %i% @@vwmg unincorporated workplaces. In addition, the

r e:ﬁ ions’ power may not support the scope of this @mwé@im,

Nnents
r

2. Should the current common law definifions of independent contractor
and employee be retained for the purpose of the WR Act, 3
determining the question using established common law pri

While there may be some ae:;ﬁwamag% in retaining the common law definitio
in that h@ courts and commissions can n%p@nd to individual s ‘zuamm& ‘
common law test can be circumvented by artificial contracting arrangements.
There is evidence to demonstrate that a m@pm tion of contracting
arrangemenis have been developed solely to minimise tax or on-costs and {o
outsource risk from corporations fo individuals, including vicarious fiabi
The practice of people moving income out of Eh@ PAYE sysiem when i
W&’"“W not legitimately operating a business was challes wm by

ommonwealth’s Alienation of Personal Services Income 2000 Act whic
g% ened the definition of an independent contractor.

The practice of disguising employment type arrangements under @s’*&i ial or
‘sham’ contracts is still a common one. The Queensland Industria
Inspectorate has identified a number of arrangements used in Queensland to

avoid the employee/employer relationship, including:

® m@ v B@n@fr ciary Tm@% Umm@r this awaﬂg@m@m wmﬂ ers ar

as T@ﬁ am Be m@f iaries of a cmmwamy Wu&ﬁ: amﬁ pai d u%w; % nds
than wages.

R response

islative Reforms in Independent Contracting and Labour Hire Arrangements —-
I ”'WM Discussion Paper
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» Partnership arrangements: In this instance, a company enters into a
partnership armngem@% with one individual ﬁ@ provide services
(usually labour only) to client businesses

» Franchisees: Under this arrangement, an enterprise allows anotn
person to use its frademark product, but the franchisee has fir
obligations to the franchisor who exercises control. The iﬂfrﬁu%ﬂ
Inspectorate has cited one example of an employer allegi ng a
shop manager was an agent or franchisee of his business. T
Department was successful in establishing an employment re
and obtaining an order for payment of wages.

) ret

While workers operating as genuine independent contractors on a self-
employed basis are not problematic, it is argued that many dependent
contractors have similar characteristics md obligations to employees but with
few of m@ entitlements. For instance, many owner-drivers in the courier and
taxi-truck industry fall into this category of dependent contract

Clors.,

The current arrangements for defining employees do not match m@ realifi
the modern labour market and relying solely on common law has :
to dilute the protective function of industrial relations regulation.

also criticism of the associated common law tests.
or distinguishing employees from independent
f h@ i%ﬁ can be d ﬁ@uﬁ o appﬁy o the mgdwm W@
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éﬁw o m ac m@%% Q&:}E‘ga‘t%@n@ to pmv“d@ a @@“& m@dw m a
employees were under the direction and control of the employer. In
the distinctions are not so clear. Many employees, particularly in
occupations, will have significant control over their own work,
contractors in ‘dependent-style’ situations may be working with little ¢

There is also a view that while the scope of the law may be am@ qus ‘T@J the
inter m@%«m ons placed on them by the courts can be too narrow. Frofessor
Andrew Stewart, for example is critical of the courts for f@m@ﬂ@ too much on
he terms of a contract, rather than the economic reality of a relationship
, f"wim;y Employment - Meeting the Challenge of Contract and Agency
 abour”, Australian Journal of Labour Law, vol.15, pp 1-42, 2002). By
*m mmmw employee status according to the strict terms of the w“miffm
can provide greater scope for lawyers to reconstruct emp loyment relati
to avoid the effect of regulation, for example by requiring the worker to get ai
ABN number and stipulating there is no obligation for the parties to provide
accept work.

Other regulatory areas of labour law in Queensland do not rel ely on the dividing
line between employees and contractors, for example:

IDIR response 2
sislative Reforms in Independent Contracting and Labour Hire Arrangements —
'R Discussion Paper
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o Qccu (pw?@ﬂ@ai health and safety legislatio “T‘ap@ge@ duties beyond the
traditional concept of the employment m% tionship.

» Workers Compensation legislation applies to certain workers under a
contr &am r service

s Discrim “n@"ﬂz ion legisiation applies to both contractors and em p% /ees.

e Payro IJE tax covers contractors performing work other than pursuant 1o a

trade or business which they carry on and do not subcontract to
anyone else.

The Queensiand Government recognised that this narrow d@f r% @ﬁ @
mmﬂwmww relationship did not cover the ‘grey’ areas of artificial or ‘s
coniracting arrangements and introduced sections 275 and 27?‘ m?‘ the
Industrial Relations Act 1999, which gave the Queensland Industrial Relations
Commission (QIRC) the power to declare persons to be employees
(employee deeming) and to amend or declare void unfair contracis.

0 =
ﬂ;‘

in the Queensland Government submission to the recent federal Inquiry mi 0

{
independent contracting and labour hire by the House of Representatives
Standing Commitiee on Employment, Workplace Relations and \f\fmfk”ﬁ,m
Participation, it was proposed that the committee consider the following

option:

“Aligning the different definitions of the employment relationship to prov
consistency in relation to artificial or illegitimate contracling arrangemer %&5‘ :

3. Should the personal services business test under the Income Tax
Assessment Act 1997 be adopted as the sole definition of ﬁmaﬁp en
contractor’ for the purposes of workplace relations regufation?

The ﬁzu@ snsland Government believes that complementarity across ¢
federal jurisdictions is essential in establishing a regime that is effect] )
wwmmi}g the irregularities in contracting and labour hire ar @rg@ ents that
‘vmm not conducive to good economic and taxation policy. In this regard, the

TO pwmmé services business test imposes a more stringent test than the
cot vmm law test in that it establishes a number of specific criteria that have 1o
be met rather than a general checklist.

%—9
¢_§’3

Th @zﬁww@mm of Personal Services Income 2000 Act establ
mwfu actor was running their own personal services business m i
three w&y&

e ffww sibility is that less than 80 per cent of personal services ine

t yvear has been obtained by the contractor from a @mg

ass uwﬁ‘@@ of that entity) and one of three tests is satisfied:

(a) the unrelated clients test — services have been rendered to two or more
entities that are not associated (either with each other or with the

7,
el
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oublic; or
) the employment test — at least 20 per cent of the contractor's pri
work has been performed by one or more other persons or entities
engaged by the contractor and not associated with them; or
)1 ’t%w business premises test — the contractor p@mmm work throughout
the year from premises of which the contractor has exclusive us
wﬁ‘w‘ﬂ ) are physically separate from any premises belonging to a cli
f the contractor or used by the contractor or their associates
w“a% purposes.

ntractor), as a result of the services being offered or advertised to the
ic

e
it

e
[$]
S

Secondly, even if 80 per cent or more of personal services income in &
year is received from a si n@ﬁe source, the contractor may obtain a pe
services business determination from the Commissioner of Taxation, &

n being able to satisfy either the employment test or the business pren

h st (but not the unrelated clients test).

and regardless of the proportion of income derived from any one
. a contractor will be a personal services business if they can satisfy |
ults test. For this to apply, the contractor must derive at least 75 i@m@‘ ce
heir personal services from contracting to produce a result rather thal
supply labour, provided they also supply their own fools and equi W”ﬁ@“‘;i i
purpose and are obliged to rectify any defective work. The results test wa
part of the personal services income provisions as originally enacted, but wa
added with retrospective effect after lobbying from business groups.

At this stage, these tests are applied by the ATO after the cc
arrangement has been established. A %mpﬂ r and more effecti w:% I
V"!’WL Iid be to apply these criteria once an application for an ABN is Mg@dx 80
that illegitimate contracting arrangements can be avoided at source.

The Qu%\mg and Government believes that there should be a stron gﬁ link
between the definition of independent contractor under the Income Tax and
vssessment Act 1997 and any definition applied for employment law
nurposes. This will ensure that engagements have applicable tax and
superannuation categories applied at the commencement of the engagemen nt
and will help pa’“@v@m any unforseen back-payments, which may arise i
employment law definitions differ from the Australian Tax Office definitions.

reEpONsSe /
Jii% Reforms in Independent Contracting and Labour Hire Arrangements —

2 Discussion Pdp@
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The Queensland Government in its submission to the recent federal Inquiry
into ir mﬁw@s dent contracting and labour hire by the House of Represent
Standing Committee on Employment, Workplace Relations and vxf@w@m@
Participation, proposed that the committee consider the following option:

=
o

ngthening the ATO test of genuine contracting status by imposing more

stringent tests when an application for an ABN is made”.

4. Should the personal services business fest under the income Tax
Assessment Act 1997 be adopted as part of the definition of
independent contractor’ for the purposes of | workplace relations
regulation?

This proposal is wide-ranging, incorporating the tandard common law tesis

such as conirol and integration, as well as con d@@mmx of the ecc >

frmw hehind the contractual relationship, by adopting the tests from the
Commonwealth taxation regime.

e benefit of this option % mai it extends complementarity to

es with broader definitions of workers other than employe

» The taxation regime which extended its powers to tax a ‘
employee under the Alienation of P@m@mé SWW@@@ Mémg MA;?
Act regardiess of their employment status under other legislation;

« The Superannuation Guarantee (Administration) Act 1992 (Cth) which
extended compulsory contributions by employers.

» The Workers’ Compensation and Rehabilitation Act 200 31in
Queensland which was amended to introduce a r@aum test’ t
consistency in the determinations made by the ATO and Wor
Queensland as to who is and who is not a worker.

The Queensland Government believes in the need to develop c
definitions across state and federal jurisdictions and @@ﬂseqj@m
adoption of the ‘results test’, as applied by the Workers’ Comp
Rehabilitation Act, would provide certainty around the - %am@;
independent confractors across all jurisdictions.

DIR ms;;wm&
lative Reforms in Independent Contracting and Labour Hire Arrangements —
E& Discussion Paper
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in the Queensland Government submission to the recent federal Inquiry in
independent contracting and labour hire by the House of Repres @"ﬁu@wm
nding Committee on Employment, Workplace Relations amiﬁ Workforce

Participation, it was proposed that the committee consider the following

option:

“Aligning the mﬁ“ rent d@f"ﬂ"&’@m“ of the employment relationship to provide
consistency in relation to artificial or illegitimate contr @t g;, arrangements”.

5. Should an ‘Independent Conlfracting Registrar’ be established fo make
declarations about employee/independent coniractor status apply
the appropriate fests?

The registry would be taking on a role that is currently provided by the
Queensland Industrial Relations Commission (QIRC) through the application
‘he deeming provisions under section 27&3 Asg an autonomous bm%&
£no M?W from the legislative and administrative arms of Governments, the

cisions of the QIRC have both legal and md@@eﬂ@%@m status.

[

paper “Working to curtail rights’, David Peetz and Mark Mourell argue
against the trend by the Commonweal ’th to bypass independent tribunals r:mﬂ
mw ace them with administrative controls regulated by Government.

identify the conflict of interest issues r@guﬁ ting from the dual responsibi
exercised for example by the Office of the Employment Advocate (OF.
both regulating and promoting Australian Workplace Agresments (AVW/

mxwmﬁ ing to the authors, this conflict prevented the OEA from fﬁ@‘ﬁ’*@’acﬁiﬁ“m
freedom of association issues against firms using AWAs to @ﬁ LUnionise
the OEA has been silent in many Federal Court cases when it was @f:ﬂ Aime
AWAs were bei ing used to de-unionise workplaces on the W@t@mm i, in

banking and in mining” (Courier Mail, 14 April 2003).

]
43|

6. Should an object be added to section 3 of the WR Act to the effect that
&

the status of independent contractors should be upheid and subject fo
minimal industrial regulation?

The purpose of an additional object covering mdep@ﬂd@m contracting in the
WR Act would appear to be contradictory if the intention is “that ir ﬁmgu@ ndent
contractors should not be regulated by workplace relations law, but
f“&twmnw::uaﬂ law” as they are covered by commercial contractual
arrangements, not employment arrangements’ (Proposals for Legislative
-ﬁi"am ms in /%@p@meﬂf Contracting and Labour Hire Arrangements DEWR
Discussion Paper, p5).

ements —
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stitutional powers to override state laws, resulting in patchy legis
ion, a number of 6’“@%0@”%’%@@3 have themselves sought flexi m,am
p%za‘,m@ﬂ of commercial regulation, with submissions to the Australian
mpetition and Consumer Commission (A%@Cﬁ) for permission to introduce
guasi-industrial instruments into commercial contract arrange! ments.

A significant issue which should be considered by the Commo mwealth is i

u« pact that a pmi%@y of «ﬂm@uw@ g independent contractors to the detrir

f training a core of skilled workers can have on major building and
maintenance mmg@@ﬁ“g In the current market of sustained high demand and
shortage of skills in the road design and construction sector, moves fo
increase the attracli veness of independent contractors may L be detrimental to
*}t“ﬁ@ industry resulting in lower levels of upskilling and training and increased

ety

ya

7. Are there any State laws other than workplace relations laws (such as
workers’ compensation, anti-discrimination or OHS Jaws) cont fai
independent confractor provisions which the Commonwealth should
consider overriding?

= Workers' Compensation and Rehabilitation Act 2003 esta ablishes a
ka«m @‘;@mpm&sa& ion scheme for Queensland which pro d es F’?:;%
workers who sustain injury in their employment, and encourages if mproved
health and safety performance by employers.

ﬂ "%‘;(

3

he width of the employment relationship covered by the definition o fwor
gam,}i employer in the Act reflects a policy a@pmam which seeks to proy
the most appropriate compensation of persons i njured while performing work,
whilst providing certainty of coverage and premium payment obligations
ss all industries.

The relationship looks b@y@m the contractual arrangements md consid
the context and overall nature of the work relationship. Consequently it is
ited by the bounds of contracts of service, Other mm?tfam éy@@% including
tracts for service, may exist where by an “employment’ relationship will
found for the purposes of workers' compensation coverage. However th
adopts a resulis test or the attainment of a "personal services mmm@m
determination” under the Income Tax Assessment act 1997 (Cwith) as
whic
perform work outside the scope of the Act.

The definitions of worker and employer have received indusiry support
Quee W‘E@ﬂm

A potential « consequence of any change to the current wort
relationshi ; in @u@@ﬁ%%@rd would resuéz n more coniractor
action against their principal under civil | iability laws.

3l
sislative Reforms in Independent Contracting and Labour Hire Arrangements —
WR Discussion Paper

h narrows the scope of the relationship by removing persons who clearly
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The Workplace Health and Safety Act 1995 establishes a framework which
ing

e

e

£

has as its objective the prevention of a person’s death, injury or illnes:
caused by a workplace, by workplace activities or by specified high ri

Wﬂ e%ﬂ@v mwdmﬁ: *LN& r bu% iness or um@&ﬁak ing ei@ 2 M aej@i
gen @mﬂ mﬂ gf:u in Yh@ A@i (s. QQA) mpmgeg an obli gaﬁ:ﬂ@ on all
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E«: »:aexdéwy w M% purrp@S@@ @‘f the business or md@ﬁaﬂ m@ is not mm@@w
risks to their health and safety. These provisions apply to both contract
labour hire agencies.

.

The Government considers that the extension of coverage of the d
wnﬂmp yer r and worker to include traditional independent contracic

ers’ compensation scheme, and the coverage of the obli g&a ons under the
workplace health and safety gch@ me as appropriate for M% r policy objectives.
The overriding of these definitions would be inappropriate and not supported.

indeed, there is increasing evidence that the replacement of employees by

contractors, particularly in the construction industry, is having detrimental

ffects on %’h@ occupational health and safety of workers. This is principally
cause:

» contracting is a ‘payment by results’ system which is base d on the amount
of work, ﬂﬁﬁ; the time required, the;‘e@y encouraging contractors to
minimise time in order to maximise profit;

» contractors are, or work for, small businesses, which are less likely to have
health and safety resources, knowledge or information;,

» contractors often engage | in horizontal and vertical contract relationships in
which responsibilities, tasks, levels of supervision and communication
processes are more inclined to become disorganised or confused anc
‘allow’ occupational health and safety responsibilities to be avoided; and

e coniractors are not well covered by emp @ym@m regulations or union
negotiated collective agreements and retain minimal bargaining power.

Higher rates of injuries have also been identified among labour hire
iployees compared to general employees. A number of reasons are
including:

higher proportion of semifunskilled workers
» hi @M@ proportion of younger workers

tendency of employers to outsource more dangerous tasks.

o
St

R
M

In response, the Queensland Government expanded general duties under the
Workplace Health and Safety Act to protect people other than employees.

In addition, the Queensland workers’ compensation scheme through the
Workers’ Compensation and Rehabilitation Act 2003 “‘deems” that in la
hire arrangements the employer of a worker (regardless of whether a w

ative Rdmms in Independent Contracting and Labour Hire Arrangements —

VR Discussion Paper
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under a contract of service or other contract) is the labour hire agency.  Any
change which resulted in labour hire contractors being excluded from the
eme may result in contractors taking action against their principal under

| liability laws.

he Anti-Discrimination Act also has a broader coverage over people in the
workplace and applies to contractors and those under labour h ire
arrangements as well as to employers and employees. The purpose of the
Act is to eliminate discrimination and sexual harassment fmm h@ workplace
Aami to provide a remedy for those who experience offensive behaviour of th

kind from any person at work, whatever their relationship to the workplace
wm the Act, the employer is vicariously liable for any offensive behaviour
covered %@y the Act that takes place in the workplace. The Anti-Discrimination
Commission consi d@:& that this Act has been highly effecti ive | in raising
awareness about discrimination and sexual harassment and in reducing the
incidence of this b@hav iour in the workplace. The Que @m&amd Government
would be strongly opposed to the Commonwealth overriding the Anti-
Discrimination legislation.

The DEWR discussion paper does distinguish between the legitimacy of those
laws wh sh apply to independent contractors for the purpose @* protecting
ww%& ing lives from those which change the P"ﬁ@ﬁw@ @f cCOMMOon-iaw non-
g:aﬁwy ment contracts. The paper argues that “it i mmwmm t to disti
se laws (OHS, Workers Compensation, Anti D Smmmaw ion and ta
from laws which regulate workplace relations per se. They differ from
= mg’ provisions because they do not change the nature of common law
n-employment contracts.” (Proposals for Legislative Reforms m

‘ »ﬁt;@mu@w Contracting and Labour Hire Arrangements | DEWR Discussion
Paper, p19)

o

8. Should the proposed Independent Contractors Act ov u.; ride State and
Territory unfair contracts laws and seek to cover iy e field (as far as

”}

constitutionally possible} for unfair confracts provision

in exploring the issue of unfair contracts, the paper points @w‘* th
;’ ﬂ‘«% of the WR Act provides a f@medy for independent contractor
unfair contracts within constitutional limitations. D@sp;m the
M) m’mnw@aﬂ th proposed the removal of these provisions in 19
@w paper proposes that the new Act provide additional protect
unfair contracts, which could override State and Territory untal
I

laws,

P

he Queensland Government Taskforce, Wmm represented key employer
arw% union stakeholders, identified the issue of ‘artificial’ coniracting
arrangemenis as problematic and recommended that the new Industrial
Relations Acf in 1999 include provisions to deal with unfair contacts.
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Section 276 allows the Industrial Relations Commission to amend or declare
void a contract for services (or an @"ﬂp oyment contract Ear a non-award
amployee) if the contract is unfair.

Under Section 276(7) Industrial Relations Act 1999, an unfair coniract means
a contract mE at:
e IS M%M nconscionable or unfair; or
® aﬁg against the public interest; or
» provides, or has provided, a total remuneration less mﬁm '%;%f-;? Wi
person @@rﬁ‘“@ rming the work as an employee would receive under an
industrial instrument or this Act; or

» is designed to, or does, avoid the provisions of an industrial instrument.

s that the QIRC may consider in d&,@d ing whether to amend or void &
13; amﬂm::%@ the relative bargaining position of the parties and whethe
wmjw—n influence or pressure was exerted, or any unfair tactics were used
against a party to the contract.

The Queensland Government would oppose the overriding of state
which were the result of extensive consultation and consensus r
business and industry represented on the Taskforce. In the event
broad definition of i ﬂ@@mmd@ﬁt contractor was ad@m@@ t may be p
j risdictions to re-examine their industrial relations legislation fo ﬂ

ONgOir j elevance of additional remedies. This &apm@@mh W % 5
achieved by harmonising Commonwealth and state provisions
the ‘f“:mwmwwhh to achieve its purpose more effecti wﬂy,
the Commonwealth to adopt new provisions which override -
are likely to be patchy, due to constitutional limitations, & and le

Uinder section 276, there have been 153 unfair contract applications between
1999 Wﬂ 2004. Over half the applications were made by persons in the
transport industry, with significant numbers from the retail industry and the
building industry. The other applications were maﬂu@ by workers in a wide
range m‘?" émﬁu%mw including communications, finance, aged care, security,

manufacturing, real estate, education, and farming.

Over this same period, 25 of the applications were made on t s;a:;
contract was designed to, or did, avoid the provisions of the r
The majority of these applications were in the transport industry

in a comparison of three cases, it can be seen that sec \‘;aum 278 has be:s
effective in protecting disadvantaged workers in a variety of industry sectors:

s In Massart v Kentlands P/L T/A Bluebird Taxi m,si:: 5 g%w%
contract was held to be unfair by the Commissiol
remuneration was less than the indusiry S’t@mﬁa@“dw
applicant bought a truck advertised as provi d’%g a “m"v‘wanw
with work available five days per week earning $40-45,000 a year
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client of the company engaging him. The company then severed ifs
relationship with the client, leaving the applicant without work.

o In DETIR v Foster (B981 of 2000), the Commission varied a c
reflect an award when they found that an agreement between a fai
worker and a farmer, and then the farmer's son, over many years was
not a valid. The worker had been paid @my a token wage »%wé as
allowed to live in the house rent-free. The Commission held that

son of the farmer and the farm W@W@s‘* intended o (*;:@a?’&% a leg

enforceable obligation evidenced by the fact that the worker expe

f‘é be paid and the son expected work performed. The Commissio

eld that the relationship between the parties was a contract of service

mm@{ than a contract for services.

s In PGEU V Pacific Coast Plumbing Pty Lid (B 95 M Q?’
Commission held that the applicant’s contract was unfair
provided less “@muneratm than the relevant award and | E
signed the coniract under duress.

eensland Government submission to the recent fe émm Inquiry into

ent mmwm ing and labour hire by the House of Representatives
Committee on Employment, Workplace Relations a mﬁ W:}W«é‘mw
ion, it was proposed that the committee consider the following

“Giving a tribunal or government an ongoi ng power to deem workers inch
dependant contractors to be employees similar to 275 and 276 provisions of
Queensland’s Industrial Relations Act 1999”.

As an alternative option for consideration, the Queensland Government
proposes that:

“the Commonwealth give consideration to the adoption of the

applied by the Workers’ Compensation and Rehabilitation A@
of defining an independent contractor. In the event that a mmad
“mmp@m:ﬁm% contractor was adopted, it may be possible for jur isdlit
examine their industrial relations legislation to determine the ongoir
relevance w?‘ addé‘%é@na% remedies.” |

Y

9. Should the Federal Magistrates Court be given jurisdiction fo revie
contracts?

in Queensland, industrial tribunals have responsibility for reviewing con itracts.
While the Federal Magistrates Court has the ﬂ@vamag@ of a presence in each

state w@i territory, industrial tribunals have a number of advantages

r ng this jurisdictional function. The Queensl and Industrial R@‘
Commission (Q RC) has more @xpev ience in determini @ n@ﬁuw"i&a% matte
which will be pertinent to any review of unfair contracts, it is not a coslts
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jurisdiction and it is more accessible to the parties since the QIRC goes on
circuit to the regions.

While there may be advantages in the Federal Magistrates Court having joint

jurisdiction with the industrial tribunals, the disadvantages of the Federal

Me "ﬁza Court adopting sole responsibility include the following:

a costs jurisdiction;

® ﬂ @ al advice and representation are necessary since the rules of
evidence apply which makes any action in this jurisdiction more
expensive;

e the current lack of resour ces experienced by the Feder

Court will intensify resuiting in increased delays;

lack of accessibility for parties in the regions.

10. Should zh@ proposed Act seek fo override the state “deeming
provisions”, which draw independent contractors into the net of
workplace relations regulation, as far as constitutionally possible?

The Queensiand Government Taskforce, represent “@g key employer and
union stakeholders, investigated the problem of ‘artificial G@Ph@(ﬁﬁﬁ“

ar mg@m@m% and recommended that the Queens! amﬁ Industrial Relations
Commission (QIRC) be given the power, in section 275 of ihm il juww

Relations Act 1999 (IR Act), to declare “a class of persons who performs work
in an industry under a contract for services t

to be employees” (section 275(1)
The declaration may only be made if the full bench of the QIRC
~onsiders the class of persons would be more appropr jately regarded as
employees” (section 275(2)).

section 275 of the IR Act provides the QIRC with the tools necess
examine contractor situations and to determine whether the workers s
be more properly dealt with as if they were direct @mp oyees. This provision
has not been used excessively or capriciously and is not a a threat to proper
independent contracting arrangements. It has been applied in a moderate
manner,

Section 275 of the IR Act was tested in AWU v Hammonds (B% of 1
which h,m:@‘i»a@d at whether contract shearers engaged by Hammonds i
%' bour hire @g@ﬁwsy @}}f@@i’&h ng Odco style contracts should be m ates

:m:sm\;@,@@ The decision of the QIRC first established that the worl
mwh d were @mu inel y contractors and not employees of Hammor
then looked as the circumstances of the workers and whether m ; :
more apmmm mm%y treated as employees. The Full Bench found that there
was no evidence that the workers were being di sadvantaged by the
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rrange ements, even though the working arrangements (including undertaking
aring work on weekends) were at odds with the terms of the award. As a
asult the application was dismissed.

Ad
m

lifferent outcome was achieved in ALHMWU v Bark Australia Pty Ltd. In
ﬂ@é:z&%m@@ a security company engaged security workers as mmm
actors. The workers had previously been employees of a comp

mm formerly been engaged to carry out the security work. The Qi ?%?”?; ‘
that the W;m ire of the relationship between Bark and the workers had n
cteristics of an employment relationship and hence had i M%

5’32&

lecla @ that they should be considered to be employees of Bark and
rated m*ﬁ paid as such.
he ¢ mwﬁ[ﬁ in new types of working araﬂgemem@ such as co «,,Jwr“gg andg
ire, have been met with similar r@%p@mses @th@’@% ’a‘. e jurisdictions,

md ctions explicitly include outworkers in the definition €T apiwvf’m as

as apw@m%@@% and trainees. The NSW legislation aé@@ includes a broad

je @ﬁ” specific occupations that are deemed to be employees, power (o

1 others to be employees by 1 @guﬁafimn a system of contract

srmination and a process to test if employment contracts are unfs in

dition, the federal Government introduced ﬁ"h@ Alienation of W%m@ al
r

&
“?@Wﬁ@m Income 2000 Act to tighten the definition of independent contracior
ar M to reduce the practice of sham mmmw@rg moving out of the PAYE

system.

As ;%ﬁ'r%ﬁm previously, the Queensland Government would oppose the
overriding of state provisions, which were the result of extensive consultation
and consensus reached by business and industry represenied on the
Taskforce. In the event that a broad definition of independent contractor was
: ted it may be possible for jurisdictions to re-examine ﬁeu cm siri
relations legislation to determine the ongoing relevance of addi iﬂ
remedies. This approach, which could be achieved by harmonisin
Commonwealth and state provisions, would enable the @@ﬂr*m@zrw@mﬁ h to
achieve its purpose more effectively. Any attempt by the Commonwealth i‘{}
adopt new provisions which override state legislation are likely to be patch
due to constitutional limitations, and less effective.

Removing ‘deeming’ provisions from the IR jurisdiction n mssy r@%ﬂ%
2 W \r‘%m ons on cof mam &mhw sations bel ng mm@ ﬁ:@y es s J@"ﬂ as the

s
S8
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in the Queensland Government submission to the recent federal Inquiry intc
independent contracting and labour hire by the House of Representatives
S ﬁ;m:“; Committee on Employment, Workplace Relations and Workforce
% rti m ion, it was proposed that the committee consider the following

tribunal or government an ongoi ng g:mwm rto deem workers
@m%ramm rs ‘E:@ be emp@@ye% similar to 275 and 276 provisi

s an alternative option for consideration, the Queensland Government
proposes that:

“the Commonwealth give consideration to the adoption of the
&:@g@p@ ied by the Workers’ Compensation and Rehabilitation /‘\@f for 7% \
fining an independent contractor. In the event that a brmd definition ¢
independent wm;a"@@%{m was a@@m@d it may be possible for jur %ﬁmu ns 1o re-

£

examine their industrial relations e@ slation to determine the magcz ng
relevance of addit .@ﬂai remedies.”

«n

11. Should a civil penalty provision be introduced into the WR Ac
to hirers who deliberately attempt to avoid employer responsioi
seeking to establish a false independent conlracting arrangement:

The DEWR discussion paper does acknowledge that:

cisions about whether an arrangement is one of employment o
inde Nmﬁ«a-:;ﬂw mma acting can involve unravelling complex factual s
éi;»wm and tribunals need to examine @@r@fuéﬂy all the evidence f'»a«‘
%% -d multi factor test in coming to a decision about the true nature
articular re E&%%;m%’h”@ They are r@unP‘@d to balance the need to uph
mm%m::* the parties’ rights in genuine independent coniracting arran @
S

5

H l

with the need to protect workers from sham arrangements. {Propo mig for
Legislative W@f@m& in imd@weﬂdem @@ﬁfra(‘fmg and Labour Hire
Arrangements DEWR Discussion Paper, p22)

pplication of penalties rely on an inspectorate which is well resourced {0
inves g,m“ cases which can be argued successfully in the courts which alc
%*m% the power to impose a civil penalty.

The interaction of the proposed Independent b@mm@ﬂ"mg Act with the
Workplace Relations Act and equivalent state ﬂ@@ on could be confusi
expensive and resource intensive. For instance, if an appﬁ icant {akes a ca
under the proposed ﬂd@perdem Coniractors Act am is found to be :”3%7“’3
employee, then the applicant would have to seek a reme dy under WR Act

S

V?‘i m&mm@
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f”&fﬁ@r@m land Government holds the view that such matiers are most

appropriately dealt with in the QIRC as is currently the case.

12. Should the labour hire industry be regulated fo ensure high standards
are met by all players?

Labour hire presents a number of issues for industrial relations regulators.
There are concerns that labour hire has resulted in lowering of standards in
occupational health and safety and has been used to undermine rates of pay
and wﬂdm ions of employment (see for example Underhill (z@m\;} \a@éiﬁ and
004), Hall (2002), Campbell, Watson and Buchanan (2001) and the f m
report w‘ﬁ‘ ﬁh NSW Taskforce (2001)). European data %hmwa that labour hire
e mmy@w@ are generally paid less than non-labour hire employees «;am
receive inferior conditions of employment (Nienhuser and Matiaske (2004)).
Much of the material used to promote “Odco” style labour hire contractor
arrangements is based on the fact that these arrangements aliow emplc
to avold labour market regulation.

A number of authors have asserted that the workplace health and safety
hi

record of labour hi a@ W@ﬁ“k@ is not as good as that of direct hire employees
{see for example Hall (2002) Campbell, Watson and @uu anan (2002} and the
NSW Labour Hi a%k‘%f@m@ Report (DIR (2001)). Evidence in support of
these @a%@mms can be found in work that was undertaken by Elsa Underhiil

The view that labour hire firms do not invest in training is reinfo f“;'f“
findings of the Brennan et al. (2003) study. This showed H@T onl
g:::&@r cent of H abour hire employers surveyed provided any traini |
E@yw Furthermore, only 48 per cent of labour hire @mpﬂ@w es m e

they had received structured training from their employer. Brennan et al,
@} also showed that the labour hire industry does not invest in trade
wm@ with 88 per cent of labour hire employers surveyed stating that they
rarely or never engaged apprentices.

Workplace Express reported that the Skilled Group, in its submission to the
~ederal Inquiry into Independent Contractors and Labour Hire @"?&?ﬂj@m@
has proposed the introduction of a rigorous national licensing system for the
labour hire industry. They argue that “the recruitment industry now has
irtually no barrier to entry, and "small players can set up shop with an office
and a phm@ and may not adhere to all current legislation regarding OH&S, IR
and taxation”. (Workplace Express, News in brief, April 4, 2004)
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In the Queensland Government submission to the recent federal Inguiry into
independent contracting and labour hire by the House of R@pm%m tatives
nding Commitiee on Employment, Workplace Relations and Workfore:
Participation, it was proposed that the committee consider the following

kW‘“‘WEWE’

Yeveloping higher standards through mechanisms such as the adoption of a
Code of practice for the industry to provide clear direction as to preferred
industry practices that would not only cover practices for employees but also
influence the contractor sector as well”.

13. The WR Act should be amended fo provide that awards mﬂf
agreements cannot contain clauses which restrict engaging laboui
workers or imposing conditions or limitations on their enga g@w

As outlined u ad@r proposal one above, prescribing the content of awards and
greements in the Workplace Relations Act (WRA) is problematic at a number
of levels.

Firstly, using legislation to impose conditions on awards and agreements
detracts from the Commonwealth’s own objective of @mp@w«@mm employers
and «@mp oyees in workplaces to determine their own employmer
arrangements, including the nature of employment. In the same way, if it
VQM«W of awards is proscribed by legislation rather than arbitrated throug
industrial tribunals, the p@W@ﬁ"g of the parties to the award are reduced
accordingly. In addition, legislation restricting the use of i ﬂdu%‘ﬁ:“@ﬂ contractors
in wmwﬂmmm is U nn@@egsafy given the Electrolux decision and cases
decided since.

the
ugh

Secondly the WR Act has limited constitutional coverage over a@% BITIE
which will prevent the implementation of any legislative pmv ons over
agreements covering unincorporated workplaces. In additi a::m, the

corporations’ power may not support the scope of this provision.

in addition, if federal Government initiatives result in loss of protection for
labour hi m workers, this could generate increased disputation for states and
territories including the Queensland Government and Government Owned
Corporations (GOCs)

The Queensland government is a major employer of apprentices and sets the
regulation of apprentice employment within the state. it is noted that a zg h
proportion of ﬂapg@mwt ces are hired out to industry by group training w emes
and provisions in the Queensland Industrial Relations Act protecting the
entitlements of apprentices and trainees should be adopted by the
Commonwealth. These provisi @n% elate to both fraining obligations and
coverage by the relevant industrial instrument.

-
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bour hire firms (group fraining schemes) meet a need in the industry to
service the 10% apprentice training requi s"@mm%zs written into Queenslan
Government a:“;«::zamim@i ion contracts. Group fraining schemes are subsi f*% %;:%;:3
by @@V%m iment. Apprentices with group training schemes exhibit a higher
completion nﬁ@‘t@ than apprentices placed directly with employers

‘

7

14. Should the WR Act be amended to include in the definition of
wmmyw a labour hire agency that arranges for an em

party to a contract of service with the agency) to do work 1
someone else even though the employee is working for the ¢
person under a labour hire arrangement?

(who is

yees v
H"”f \Azﬁy ”?@@4)} in WA In @tha’i case m@ WA RC @ic‘iérm"w@%
en w @ym of a @;mup of labour hire employees was the labour hire agency and
not the host employer.

f\:" in 1 nortant protection for labour hire workers is the specific inclusion by the
Queensland Government of labour hire companies in the definition of
n@y%f in section 6 of the Industrial Relations Act 1999.

The provision was inserted into the Act to ensure that there was clear
coverage of labour hire employees. At the time the Act was drafted it was
recognised that labour hire was one of a number of emet rgent “atypical”
employment arrangements. The triangular nature of the empl loyment
arrangement between the labour hire employer, the host company and the

employee required recognition in the legislation.

This provision on its own is not a protection for labour hire workers who r;wfs
been engaged as contractors. However, when the provision is viewed in
sonjunction with section 275 (discussed ab@v@) the Industrial Relations

Commission can:

» examine the relationship between a labour hire worker and an employer;

» declare the employer to be the employer of the labour hire wmm - and

s determine that the employee will remain an employee of the employer
even when on-hired to another employer.

This means that the Commission has the power to go behind the
qfﬁ, act” engagement and look at the true nature of the relationshi
here the relationship meets the normal common law requirements for

©a
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contracting. If these arrangements are found to be manifestly unfair then the
unfairess can be remedied.

‘*m the Queensland Government submission to the recent federal I

ndependent contracting and labour hire by the House of Representa
nding Committee on Employment, Workplace Relations and Workit
m?a on, it was proposed that the committee consider the m‘%@wwg

W‘%a%w inclusion of labour hire companies in the definition of employer as in
he Queensland and West Australian legisiation”.

£

15. mm | ‘Odeo’ arrangements be statulorily recognised ir
Independent Contractors Act?

A complica ‘Mg factor in any investigation of labour hire is the incidence of
labour hire “contract” workers. In the 1980's a mumb@a’ of companies
developed a strategy of engaging their workers as “independent cont
rather %mm mmmﬁmy@% h@ pwmsa @f ﬂ’n is mam ﬁ@ appm 'S ﬁ"m have

*wmkm £ “%m access Qm@m BEy lower E’&i@% @Haxamm. %n ’?{%@ 3 bour hire
provider, if its workers were not “employees” then it was not liable for an
el ﬁwm‘tg that may accrue to employees such as leave, super ammu&mw
workers compensation insurance and so forth.

he

geme m% is to g& a more pr@@% mabﬁe @@g@ »,mg‘,&w@ h@m ise ‘%:
employer or the client pays only for the work to be done at a spe ecific time,
wer than paying for each hour or day worked. The Queensland
vernment supports the use of genuine independent contracting. Howeve
as grave concerns about the use of 'sham’ or artificial contract
arrangements to hide a genuine employment relationship for the = following
purposes:

» to undermine employment conditions

» to remove workers out of the PAYE system

s to remove employers’ obligation for worker's compensation and public
liability coverage.

E <;Wp%m of “Odco” contracts can disguise genuine employment or
dependant contractual awang@n@mm a"aﬁ can be in (@mrs ct with the personal
husiness test under the ATO. Legitimising these marginal arrangements
%hmuw statute would undermine the a’& empt to regulate artificial or sham
mm tracts through unfair contacts provision and the ATO personal business
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efinition of ‘Odco’ arrangements would need to inclu *‘ﬁ@ a %fw;’w*fﬂg}
@j@p@ﬂd@m f*mm@mf which is currently %h@ subjec
est. That definition will need to cle %‘aréydﬁmm m"i
contracting awmg@mem& from artificial or illegitim

i e interaction of the proposed Independent Contractors Act with
the V¥ /”c afﬁwm@ Relations Act and equivalent state legislation could be
nfusing, expensive and resource intensive. For instance, if an applicant
kes a case under the proposed Independent Contractors Act and is found to

be ar usﬁwﬁuy@@ then the applicant would have to seek a remeady unde
WR Act

2

The Queensland Government holds the view that such matiers are most

appropriately dealt with in the QIRC as is currenily the case

7 pmpy fen ey
Conclusion

The Queensland Government proposes the following options for consideration

» the Commonwealth give consideration to the adoption of
test’, as applied by the Workers” Compensation and P@m
for the ;@umme of defining an independent contractor. In the even
a broad definition of independent contractor was adopted, it may be
m*\wim e %@wufr isdictions to re-examine their industrial relations
legis to determine the ongoing relevance of additional %’W@@d

» the m Q Smmgthm it's test of genuine contracting status by imp
more stringent tests when an application for an ABN is made;

s the Commonwealth develop higher standards for the labour h re

industry through mechanisms such as the adoption of a ﬁw e of

practice for the industry to provide clear direction as fo g@%@ err m

‘mﬂ ustry practices that would not only cover practices for employes

also influence the confractor sector as well;

the {mmm@mwwﬁh include labour hire companies in the definition of

employer as in the Queensland and West Australian legislation.
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