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EXECUTIVE SUMMARY

SUMMARY OF KEY PRINCIPLES:

1. ACCI supports sensible and affordable measures in the workplace and by governments which contribute to an improved balance between work and family;

2. The most important of those measures is a flexible workplace relations system that does not impose ‘one size fits all’ rules;

3. The primary contributor to women balancing employment and maternity is the provision of leave. It is the leave that provides the choice for women to resume a career post maternity;

4. Australian employers already provide 52 weeks of unpaid leave for maternity purposes. This is well in excess of international standards;

5. ACCI supports longstanding Australian practice of the Commonwealth government providing affordable benefits for maternity, parenting and families through the social welfare system;

6. ACCI does not support compulsory employer funded paid maternity leave for businesses of any size. It is not an employer’s responsibility to fund parenthood or population policy in our society. No credible international standard imposes that burden directly on employers. Such an approach may be counterproductive to the employment of women;

7. A better alternative is to review existing Commonwealth social welfare funding for maternity, parenting and families with a view to examining whether such payments should be restructured to include a national government funded maternity benefits scheme. Childcare and re-training needs should also be examined by governments;

8. If a review of existing government payments leads to a government funded maternity benefits scheme, the scheme must be affordable to the budget, and must be accompanied by changes to industrial laws that would prevent the industrial system doubling–up with compulsory paid maternity leave obligations on employers;

9. ACCI supports the rights of an employer and its employees in individual workplaces to negotiate work and family issues through mutually beneficial workplace agreements, so long as any agreement is confined to that business and its staff;

10. Through existing personal and business taxation obligations, employers contribute to funding maternity, parenting and family benefits paid by the Commonwealth via the social welfare system.

SUMMARY OF KEY ISSUES

· ACCI would participate in a review of existing Commonwealth social welfare funding for maternity, parenting and families with a view to examining whether such payments should be restructured into a national government funded maternity benefits scheme.

· If the wider community considers it benefits from the provision of government maternity benefits (including benefits paid whilst on leave from employment), it must be prepared to pay for it.  

· Were Government to consider a revised maternity benefit scheme in Australia further policy debate should be framed solely in terms of a government benefit.  Appropriate policy caution should be exercised in order to minimise cost to government or unintended consequences. It would be important that: 

· Any new approach be capable of integration into budgetary settings and government services, such that there is no detriment to employers, the economy, the labour market, and the society. 

· Consideration be given to options which would recast and re-formulate existing government income transfers on maternity, minimising the need to create additional expenditures and approaches, and minimising scope for inconsistencies between existing and new benefits.  

· The government benefit must be accompanied by changes to industrial laws that would prevent the industrial system doubling–up with compulsory paid maternity leave obligations on employers. 

· Debate on additional maternity benefits should only proceed on a proper understanding of the substantial benefits Australian society already provides to mothers and children, including: 

· The well established and accepted Australian unpaid maternity leave standard. 

· Substantial social security and health benefits. 

· The broader issues of individual and family responsibility for parenting.

· The key considerations in addressing such a major area of social, and potentially budgetary policy, should be sound research, and a demonstrated basis for policy change. For example, assumptions of a relevant relationship between payment for maternity and fertility rates should not be accepted on face value.

· The nominal form of any entitlement or benefit cannot outweigh the need to balance wider considerations, including the most effective approach that best meets the needs of Australian society generally.  Fundamental issues of individual and community responsibility arise in a broader debate about parenthood than simply ‘who should pay’. Many of these issues are raised in the ACCI analysis ‘Who Pays for Parenthood’ (ACCI Review April 2002).

· Whilst the HREOC Issues Paper addresses many relevant considerations, various assumptions and conclusions appear to require further research and examination. 

· Australian employers already significantly support maternity, and provide/contribute to entitlements well in excess of most other societies. It would be inequitable and untenable for employers to be asked to assume sole or partial direct responsibility for the funding of (or payments under) any new scheme.  Employers simply cannot afford to, and should not be asked to, fund any additional benefit. No international standard imposes that burden directly on employers.

· Business viability, and the employment of Australian women would be threatened by any scheme which required direct employer funding.  This has been recognised by the Sex Discrimination Commissioner.  

· Reported international experience must be employed very cautiously, and with an appropriate examination of the assumptions and approaches which underpin research.   When examined in detail, many international comparisons often used to legitimise additional maternity benefits in Australia, do not stand up. No other international jurisdiction has an industrial relations system like the Australian system that can impose compulsory employment burdens on employers beyond any government scheme.

· To the extent that additional employment based maternity benefits are considered relevant by employers and employees in particular enterprises, the best way to progress this is through bargaining. 

· The fact, that a limited range of employers have negotiated additional paid benefits does not support a change in the universal entitlement provided by society.  What some employers can do, does not indicate what all employers can or should do.

· The very real prospect for flow on into industrial claims by trade unions , including claims for top up to some union calculated “standard” of payment, must be properly taken into account, and any national policy changes must quarantine industry against the potential for compulsory top-up of a government funded scheme by employers through the industrial system.

· Other policy options such as addressing unmet needs in the area of child care and re-training are alternative policy approaches, and should be considered.
ACCI
· The Australian Chamber of Commerce and Industry (ACCI) is Australia’s peak council of Australian business associations. ACCI’s members are employer organisations in all States and Territories and all major sectors of Australian industry.

· Through our membership, ACCI represents over 350,000 businesses nationwide, including:

· The top 100 companies. 

· Over 55,000 medium sized enterprises employing 20 to 100 people. 

· Over 280,000 smaller enterprises employing less than 20 people. 

· Membership of ACCI comprises State and Territory Chambers of Commerce and national employer and industry associations.  Each ACCI member is a representative body for small employers and sole traders, as well as medium and larger businesses. 

· Each ACCI member organisation, through its network of businesses, identifies the concerns of its members and plans united action.  Through this process, business policies are developed and strategies for change are implemented.  

· ACCI members actively participate in developing national policy on a collective and individual basis. ACCI members, as individual business organisations in their own right, are able to also independently develop business policy within their own sector or jurisdiction. 

Maternity Benefits 

· ACCI has represented Australian employers in the development, application and refinement of employment based maternity benefits.  This included taking the lead in representing employers in the 1979 Maternity Leave Test Case
, and in subsequent test case proceedings before the Australian Industrial Relations Commission and its predecessors.  
· ACCI also represents Australian business on national policy issues including the Commonwealth budget, taxation, the provision of government services, and thereby the social security safety net in Australia. 
International 

· ACCI is recognised in international forums as Australia’s largest and most representative business organisation.  

· ACCI is Australia’s permanent representative to the International Labour Conference (ILC), the International Labour Organisation (ILO), and on the International Organisation of Employers (IOE). 

· ACCI and its predecessor organisations represented Australia, and employers throughout the world, in the making, revision, and (as appropriate) interpretation and observance of each of the ILO instruments examined in the HREOC discussion paper. 
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INTRODUCTION 

[1] On 18 April 2002, the Sex Discrimination Commissioner released the Human Rights and Equal Opportunity Commission (HREOC) interim issues paper “Valuing Parenthood: Options for Paid Maternity Leave” (the Issues Paper), and invited comment from interested organisations and individuals. 

[2] ACCI welcomes the opportunity to make submissions on various issues raised by the paper. ACCI has addressed not only the 44 specific questions raised, but also other considerations raised by the commentary/ analysis, and by the issue of maternity benefits more generally.  ACCI has also already participated in a number of public forums conducted by HREOC and others on this topic. 

ACCI General Council Resolution 

[3] ACCI General Council passed a resolution in October 2001 regarding maternity benefits:

“Council notes the ongoing debate concerning maternity leave, and the extent to which enterprise agreements have supported the general award entitlement to 12 months’ unpaid maternity leave. 

Council affirms that neither the various enterprise agreements nor the general international position provide support for claims to introduce across the board paid maternity or parental leave. 

Council also notes the extensive maternity benefits already provided by the social security system.  If the current arrangements for maternity leave and benefits are to be varied, this should be done through a review of the social security safety net rather than through imposing new costs on employers.”

[4] We commend this position for ongoing consideration of this issue.  

Guiding Principles 

[5] ACCI’s position on appropriate maternity benefits, and on an appropriate way forward from the current debate is guided by a set of core principles / perspectives. These are outlined in the Executive Summary to this submission. 

The Big Picture  

[6] [Recognising Australia’s Achievements] Australia is a world leader in providing financial support and government services to mothers, children and families. The full range of social and financial benefits supporting maternity in Australia reflects our status as a highly developed country, with a well established and robust social safety net and a strong community commitment to support mothers, children and families. 

[7] [Recognising The Full Perspective] There are multiple dimensions to the maternity benefits provided by any society.  This includes social security based benefits, medical benefits, and health benefits. 

[8] There can be no meaningful consideration of appropriate benefits for maternity without a consideration of the total benefits any society provides.  Partial perspectives, unduly limited to any single dimension or approach, are inherently unlikely to offer a sound and reliable basis to determine ongoing policy.

[9] We already have an elaborate system of social welfare in Australia. There is a long and established Australian tradition of Commonwealth funding through the social welfare system (not the industrial relations system) of maternity, parenting and family benefits. Commitments made by the federal government before the 2001 federal election (which have been implemented through legislation and the 2002/03 federal budget) provide further substantial parenting benefits to complement Australia’s extensive and highly developed social welfare system. Paid parental leave cannot be debated without assessing its interface with these very considerable existing payments to parents including working parents, and the extent to which any policy approaches can accord with existing rather than additional expenditures 

[10] The form of any entitlement or benefit cannot outweigh the need to balance wider considerations, including the most effective approach, and that which best meets the needs of society generally.  Fundamental issues of individual and community responsibility arise in a broader debate about parenthood than simply ‘who should pay’. Many of these issues are raised in the ACCI analysis ‘Who Pays for Parenthood’ (ACCI Review April 2002), which should be read in conjunction with this submission.

[11] In addition to reviewing existing Commonwealth maternity benefits, other practical policy options such as addressing unmet needs in the area of child care and re-targeting some of the existing payment schemes should be considered. 

[12] It is also valuable to consider the extent to which various proposed international comparisons may be valid, and the extent to which it can viably be argued that Australian society does not properly support maternity and childrearing:

	Infant Mortality:
Mortality rate, under-5 
(per 1,000 live births)


	Australia 
	6.5

	East Asia and 
 Pacific 
	44.7

	Developing Countries 
	84.3

	World 
	77.8


[13] [Is Additional Support Required?] The key consideration in examining the adequacy of existing maternity support is the basis for any new benefit, and whether any change in policy is required: 

a) Given the substantial cost of existing maternity, parenting and family benefits, a review of current government funded arrangements involves assessing whether the existing benefit and leave arrangements represent the best approach, or whether a restructured government funded benefits scheme would lead to, on balance, superior outcomes for Australian society generally, and working women in particular. 

b) Debating the case for a restructured government entitlement can only proceed if there is a proper policy justification for any new approach. Broader societal questions about the nature and funding of parenthood are also raised by this debate. The community must be satisfied that the advantages overwhelmingly outweigh the disadvantages, and that the community accords primacy to such a scheme over other priorities.     

· ACCI would participate in a review of existing Commonwealth social welfare funding for maternity, parenting and families with a view to examining whether such payments should be restructured into a national government funded maternity benefits scheme;

· If the wider community considers it benefits from the provisions of government maternity benefits (including benefits paid whilst on leave from employment), it must be prepared to pay for it.  

· Were Government to consider that such a case had been made out for some revised maternity benefit in Australia further policy debate should be framed solely in terms of a government benefit.  It would be important that: 

· Any new approach be capable of integration into budgetary settings and government services, such that there is no detriment to employers, the economy, the labour market, and the society. 

· Consideration be given to options which would recast and re-formulate existing government income transfers on maternity, minimising the need to create additional expenditures and approaches, and minimising scope for inconsistencies between existing and new benefits.  

· The government benefit must be accompanied by changes to industrial laws that would prevent the industrial system doubling –up with compulsory paid maternity leave obligations on employers. 

[14] [The Importance of Maternity Benefits] Maternity and population policy are vital issues for any society.  However economic viability, employment and the viability of commerce are equally important considerations.   

[15] ACCI does not accept the notion that: 

a) The creation of an additional paid maternity benefit based on employment is somehow “overdue” in Australia.  

b) That any such concept of something being “overdue” could, in itself, form a legitimate basis for policy-making, potentially outweighing wider societal, economic and labour market considerations.  

[16] The key considerations in addressing such a major area of social, and potentially budgetary policy, should be sound research, intellectual rigour, and a demonstrated basis for policy change.   Only this can offer a sound foundation for government to address options for policy change through an additional/recast maternity benefit. 

[17] [Why Link Income and Employment] Appropriate maternity benefits policies for 2002 and beyond will be compromised by an unduly blinkered focus on employment based benefits. Mandatory employment based approaches to maternity benefits do not offer Australia the best avenue to support maternity on an ongoing basis.

[18] [The Need to Change Nomenclature]  Given that funding parenthood is an individual and a social issue rather than an industrial responsibility, it is wrong to describe this debate as one regarding “paid maternity leave”.  Such a phrase implies the party providing the leave (the employer) must also provide the payment. This is a flawed rationale.  If a distinction is to be drawn between employer funded and government funded responsibilities (as it should) then a better form of nomenclature is to describe the debate in terms of “national maternity benefits”, not paid maternity leave.  

[19] Existing employment based work and family measures (such as maternity leave) are but one subset of the wider benefits that any society provides.  There is no basis to attach any particular pre-eminence to employment based measures in determining what benefits a society should provide to mothers and children, and how they should be delivered.   

[20] [Does Australia Already Provide Maternity Benefits to Working Women?]  It is clear from international experience that there is a very wide range of options for maternity benefits, and that a wide range of schemes and approaches can be characterised as such.

[21] There are however essentially two key elements to maternity benefits for working women: 

a) Maternity leave, properly supported by a return to work guarantee; and 

b) An income transfer to mothers.  

[22] In a sense, Australia does not lag behind – leave is provided by employers and benefits are payable by government.  We have a world leading scheme for maternity leave, a very strong protection of the right to a return to work after a period of maternity leave, and we have substantial income transfers from the social security system to mothers and families.  An issue for consideration is whether there should be some recasting of existing income transfers by government to more clearly identify them as forms of paid maternity benefit.    

Social and Population Policy 

[23] The extent to which maternity benefit levels can and could in future affect population levels in Australia is a complex one, which is far from determined.  What is clear is that population policy is not an employer’s responsibility.  Further work is required beyond the various assumptions in the Issues Paper. 

[24] This must also occur in the context of a wider national approach to population policy, and the identification of the most effective approaches to securing agreed population outcomes over the longer term (See Attachment B).   

[25] As mentioned, if the wider community thinks it benefits from the availability of maternity benefits, it must be prepared to pay for it. However, society first has to be satisfied that wider social gains beyond the immediate family do exist, and are compelling.  

[26] It also must be recalled that personal family planning has, and always will, require personal financial planning.  Any maternity benefit cannot substitute for the full range of considerations which women/couples must assess to the extent that they adopt reasoned choices in their maternity decisions. 

[27] The case for government funded social support for new parents rests on the unique needs of children and their mothers, and the broader benefits that child raising confers on society. Even assuming that some additional social support for parenting is justified, it is far from clear that paid parental leave is the most efficient or equitable means of delivering that support. 

[28] Society may equally benefit by concentrating its family support efforts on child care and education, which could yield greater benefits for the whole community

Employers and Maternity Benefits: Why Direct Employer Funding Cannot Be Countenanced.

[29] [Employers Already Significantly Support Maternity]  Australian employers already significantly support maternity in their society.   This includes:

a) The financial and operational costs of applying the established universal unpaid entitlement, which are more significant for many employers than is commonly understood.    

b) Contributing to the social security and government services safety net through business taxation, and through the taxation of those earning incomes from enterprise more generally.  

[30] The entitlements Australian employers provide are well in excess of international standards and/or employer obligations in most developed countries. 

[31] [Government Funding Still Costs Employers]  Any Government funded or public approach to this issue does not involve a choice between employers having to pay, or the government paying.

[32] Any public scheme will affect the interests of employers, as with all other taxpayers.  Debate would be more accurately framed in terms of options which would see employers being asked to pay on one level, versus options which would see them pay on another along with the rest of the rest of their society. 

[33] [Employers Cannot Afford to Pay]  Australian employers simply cannot afford to fund an additional maternity leave benefit. This would represent a cost burden at least equivalent to all other forms of paid leave already payable, and would constitute a significant risk to the Australian economy and labour market.

a) The majority of Australian businesses do not operate with margins or reserves which would allow them to pay significant additional remuneration, without any reciprocal productivity beyond that already required under law (e. g.  annual, sick, and long service leave).   

b) It is not simply profit or margins that would be threatened, but also business viability and the capacity of business to offer employment to both men and women. 

c) Australian employers already have substantial employment obligations that do not necessarily or reliably return a productive dividend.  It is not viable to impose an additional such obligation upon them.   

d) An additional payment obligation would effectively double the costs of a single job to employers, as they would need to pay the original staff member and her replacement.  This would occur without any additional productivity (and probably with reduced productivity), nor any increase in employer capacity to pay.  This would be manifestly unfair and unbalanced. 

e) Any additional paid leave entitlement would disproportionately, but far from solely, negatively impact on smaller enterprises.  

f) Both the ILO and the Sex Discrimination Commissioner have recognised that it is inappropriate and impractical for employers to be required to fund a new, universal employment based maternity benefit, and that such an approach can in fact detract from the stated aims of any change to maternity benefit policy.   

[34] The Sex Discrimination Commissioner has clearly summed up the practical impact of imposing any new obligation upon employers: ““If you make employers pay for it out of their own pocket, good night small business, good night a lot of women’s jobs in the workforce”. 
[35] [It is Unfair For Employers to Pay]  There are also important issues of principle here. It is far from clear on what basis employers through just one of the relationships in which any individual takes part (the employment relationship) could or should be asked to fund the complex and individual decision of women/couples to have children.  

[36] [Counterproductive Effects: Female Employment May Be Reduced]  An obligation on employers to fund additional maternity benefits would threaten female employment, particularly in years in which maternity is most likely (but also thereby impacting on the capacity for employment, and for appropriate remuneration and career development throughout women’s working lives).  

[37] Even with the protection of anti-discrimination law, a significant disparity between the cost of male and female employment to employers will influence the decisions of some employers to engage women.   Some employers will not engage employees perceived to offer, the potential risk of multiple weeks of additional labour costs with no productive return. 

[38]  [A Flexible Workplace Relations System and Bargaining is the Best Approach to Employment Benefits] To the extent that work and family issues and employment based benefits for maternity are considered relevant by employers and employees in particular enterprises, the best way to progress this is through a flexible workplace relations system and by individual enterprise bargaining.   

a) Bargaining is a substantial source of innovation in relation to employment conditions.  This is borne out by an examination of provisions agreed by those employers and employees that have chosen to implement an additional paid entitlement by agreement, and those which have pursued other work and family oriented measures by agreement.  

b) One size will not fit all in this area. Employers and employees should have the freedom to agree any maternity or other work and family benefit arrangements which best suit the needs of their enterprise.  

c) Impediments to simplified workplace agreement making – either between an employer and a group of employees, or an employer and an employee individually need to continue to be pursued. With fewer procedural impediments to agreement making, the prospect for more agreements with diverse and innovative characteristics addressing work, working hours and family issues is increased – particularly in businesses yet to formalise work practices or working arrangements in agreements under the workplace relations system.

[39] [Relevance of Existing Paid Entitlements] That a range of employers have negotiated paid benefits to overlay the existing unpaid entitlement does not provide support for a change in the universal entitlement provided by society.  What some employers can do does not indicate what all employers can or should do.  There are intrinsically differing factors at play between the voluntary provision of a benefit and its compulsory imposition.

[40] [There is a Very Real Prospect for Flow On]  The unique Australian industrial relations system and the very real prospect for flow on must be properly taken into account.  There have been numerous examples during the past two decades of supposed broad community wide solutions to issues merely serving as springboards for industry and sectoral “top up” industrial claims by trade unions. These include issues such as: employee entitlements on insolvency, workers compensation, superannuation, standard working hours etc. Australian employers do not accept being put in a position where there may be a government scheme of maternity benefits (partially funded by existing business taxation), only to find that the industrial system compulsorily imposes additional obligations on businesses. It should be a condition of any government approach to this issue that such an outcome not be able to occur. If it were to occur, employers in Australia would face a position of disadvantage not reflected in other international jurisdictions.

[41] This is a fundamental issue in policy debate, given the very real prospect for inappropriate policy in this area to detrimentally effect the employment of women, and damage business interests. It underscores the need for caution and intellectual rigour in proceeding with consideration of any revised policy approaches.

International Issues

[42] Australia’s obligations are those we have signed up to, and not those that have not entered into force under international law for Australia. Consideration of international issues should not outweigh domestic considerations.  The key question remains what is in the best interests of Australia’s economy, labour market and society.      

[43] [Comparing Like With Like]  International comparisons will offer only limited assistance in this debate unless they properly compare like with like, and take due account of differences between national systems.  

[44] It is also important to fully comprehend how international systems actually operate in practice, rather than to merely look at the superficial/reported legal system. There are significant dangers in simplistic assumptions on the transplant-ability of labour relations law based on the form of statute alone.  

[45] A first glance at a league table comparing international parental leave provisions might make Australia seem rather backward in comparison to other countries. However, when the full range of leave entitlements and transfers to parents is taken into account – including both direct tax benefits and benefit payments and indirect transfers through spending on health and education, for example – then Australia’s support for children and families is both relatively generous and more efficiently and equitably targeted than in almost all other countries.

[46] [It is Not A Yes/No Proposition]  Linked to the above, whether a particular country, system, or community appropriately supports maternity is not a simple yes/no, or tick a box proposition.  ACCI can see little use, or legitimacy in simplistic international league tables which appear to illustrate that Australia or any other country is or is not providing an appropriate entitlement without regard to the full range of benefits payable, services provided, nor to the level of income transfer provided to mothers/families.  This theme is taken up in the response to Chapters 3 and 4 of the Issues Paper.  

1 – WORKING & HAVING CHILDREN IN AUSTRALIA

HREOC Issues Paper – Forward etc and Part A (Chapters 1 and 2)

Is this a Work Related Debate? 

[47] Employers support sensible and affordable measures in the workplace and by governments which contribute to an improved balance between work and family. The most important of those measures is a flexible workplace relations system. In terms of the relationship between work and maternity, the primary contributor to women balancing employment and maternity is the provision of leave. It is the leave that provides the choice for women to resume a career post maternity.

[48] Various assumptions are identified in the introduction to the Issues Paper.  ACCI considers that these assumptions need to be subjected to further consideration, and that further evidence/justification would be required before they could provide a valid underpinning for future policy.   

[49] Whilst it may be convenient to assume that maternity benefits are inherently employment entitlements, this is not supported by any reasoned case.   

a) Leave from the workplace, and a right to return to work are clearly workplace issues, and are treated as such in Australia already.   

b) Appropriate income transfers to support maternity are however a separate issue.  This is recognised by the substantial maternity benefits already provided by government without any reference to employment.  There is for example no link between employment and family benefits.  

[50] Similarly, “paid maternity leave” may provide a convenient shorthand. However, there is no inherent reason why payment need be linked to work, and there are substantial reasons why this should not occur.  

[51] Whether or not this debate should address a workplace / employment based entitlement is a key question.   It is not appropriate to proceed on the basis that this can simply be assumed, or treated as a given (p.1).  

[52] It is far from clear that the supposed advantages identified in Section 1.2 of the Issues Paper are inherently conditional upon an employment based entitlement.  Such benefits, to the extent valid, would also potentially flow from other forms of support for maternity.  

[53] It can equally be argued that as existing income transfers for maternity are in the overwhelming number of cases paid by government to families, government funding should be the sole perspective for further consideration of this issue.  

[54] The Issues Paper (p.14) states that: “Finally, paid maternity leave as a work related entitlement has benefits for individual employers, the economy and society which are discussed in Chapters 8 and  9”.  This does not appear logical: it is only the actual incomes to employees which could possibly benefit employers, society and the economy.   This can in no way justify limiting this debate to a necessarily work related entitlement.  

[55] To the extent that the paper is correct in observing that bargained entitlements “are piecemeal and unevenly distributed throughout the workforce”, this further underscores that existing bargaining cannot justify a particular perspective for discussion of a more general approach.    

[56] International approaches also provide no justification for framing this issue purely in terms of an employment entitlement.  This is taken up in our examination of Chapters 3 and 4 of the Issues Paper.  

[57] It is welcome that the Issues Paper notes the importance of work and family initiatives more broadly (p.14) and of outcomes for women beyond the paid workforce.   

Maternity and Parental Leave 

[58] Section 1.3 examines whether further debate on this issue should be framed in terms of a woman only maternity benefit, or whether a substitutable benefit which could be paid to either parent as the primary care giver.  

[59] Given the Australian experience with unpaid maternity leave, it would be naive to assume that any standard for paid maternity leave that was established which would remain restricted to a single gender.  Australian experience is that maternity based benefits quickly spread to become paternity and adoption benefits.  It is therefore wrong to assume, particularly in the Australian context, that such a scheme would, over time, be confined to maternity.

[60] In the event that there is access for both genders there should be no allowance for double dipping, and for any couple to access two paid benefits. Such an “either/or” arrangement is reflected in the existing unpaid paternity standard.    

Cost to Employers / Funding An Additional Maternity Benefit 

[61] Australian employers already bear significant employment and other costs relevant to this area, including:

a) Employers provide 52 weeks unpaid maternity (and paternity) leave, and agreed last year to extend this to regularly employed casuals.   

b) Employers provide multiple forms of paid leave (annual, sick and long service, leave loading, bereavement leave, carer’s leave).  

c) Employers pay superannuation. 

d) Employers help fund (through business taxes) social welfare payments to families through personal and business taxation and the effect of taxation and services more generally on demand and markets.  

[62] Employers will not, and cannot accept an additional responsibility to finance a general entitlement across the workforce for paid maternity leave.  

[63] ACCI wishes to underscore the perspective of the ILO, that an employer funded approach in this area, in addition to being inimical to employment, business viability etc, has significant capacity to detrimentally affect the employment of women.  

[64] It is also important to be very cautious in using international experience to analyse the funding of any entitlement – this is discussed in more detail in our examination of sections 3 and 4 of the Issues Paper.   

[65] Whilst the Issues Paper (1. 4) may be neutral on the funding of additional benefits, future commentary on this issue by HREOC (in addition to properly examining the justification for any additional benefit) should conclude that any additional benefit simply cannot and should not be paid for by employers.  Any discussion should only proceed on the basis of government funding as the only viable option.   

Existing Arrangements 

[66] Australia and most other developed economies provide additional entitlements for parents.  In Australia’s case some of these are more generous than is typically allowed in most other countries – a fact which the current debate on paid parental entitlements has largely overlooked. Qualifying Australian mothers have a right to up to 12 months’ unpaid maternity leave, compared to the typical maximum entitlements of 6-13 weeks in most OECD countries.   

[67] ACCI strongly supports the general entitlement of 12 months’ unpaid maternity leave.  The change in arrangements for casual employees outlined in Section 2.3.1 was supported by ACCI before the AIRC, indicating an ongoing employer commitment to an appropriate maternity benefit through the Australian system.  

[68] These maternity benefits are however far from without cost to employers. Including: 

a) The operational and replacement costs of unpaid leave prior to commencing maternity leave.

b) The costs of recruiting and training replacement employees. 

c) Associated human resource and administrative costs of maternity leave administration and the employment of replacement employees. 

d) Human resource costs of properly communicating with staff on maternity leave (which can often be difficult and time consuming). 

e) The costs of retaining and re-skilling staff members upon returning to work. 

f) Additional labour costs from agreeing to part time work arrangements, including potentially the costs of a second recruitment, selection and induction. 

[69] Section 2.3.1 notes the difficulty in determining the proportion of women who access the established unpaid entitlement: 

a) The Australian Living Standards Study (ALSS) may well underestimate the proportion of employees entitled to maternity, and in particular parental leave, given that it was undertaken in 1991/92.  Since that time, these test case standards have spread into more and more awards, and in particular into the “top 100” federal awards (see www.osiris.gov.au).  

b) ACCI understands that many or even most female employees who are entitled to maternity leave do access such leave, even where they may not be certain of returning to their former position. It keeps their options open, including where they may seek a part time arrangement with the agreement of their employer.   There appears to be no real down side or costs for a female employee in accessing the existing unpaid entitlement.  

c) It is not particularly relevant how many employees use the existing unpaid entitlement, (Section 2.3.1).   There is a very wide community, employee and employer familiarity with the existing entitlement, and there are significant and easily accessible information resources available to assist employers and employees.   

Properly Understanding Existing Paid Benefits

[70] Section 2.3.2 of the Issues Paper examines the incidence and operation of paid maternity leave as an additional employment based entitlement.   

[71] ACCI strongly rejects the notion that existing enterprise bargaining outcomes for paid maternity leave inherently dictate that maternity be addressed purely by way of an employment based entitlement (p.13).   What some employers and employees have agreed to do is up to them, and cannot dictate the form of any mandatory national approach.  It is also clear that most workplaces are not currently choosing to include paid maternity leave in their agreements.

[72] Various data is presented in Section 2.3.2.   The AWIRS data cited is now over seven years old.  ACCI’s reading of workplace agreements on an ongoing basis over this period leads us to believe that there has been an ongoing increase in the inclusion of this condition in agreements.  Section 2.3.2 may well underestimate the incidence of paid leave by agreement in Australian workplaces.   

[73] It is observed that paid maternity leave by agreement is disproportionately accorded to employees in larger enterprises, and that “it is clear that paid maternity leave arrangements have not entered awards and agreements in any great numbers and that enterprise bargaining has not significantly increased women’s access to paid maternity leave”. 

[74] It is no surprise that small business have not generally implemented paid maternity leave by agreement, as the Sex Discrimination Commissioner has recognised, they cannot afford it. 

[75] This reveals the differences between enterprises, and underscores that one size fits all approaches are not appropriate for contemporary workplaces.  There are few similarities between public sector, funded activities, larger enterprises, and the majority of Australian businesses which are medium and smaller in size.  

[76] There are numerous models developed through bargaining which could be adapted at the workplace level.  Without evidence, it cannot be assumed that there a widespread demands for paid leave through bargaining which are not being addressed by employers. There are also other approaches available in agreement making to deal with work and family issues, other than a simple focus on ‘paid maternity leave’ or maternity issues – such as working hours flexibility, and training and re-training. 

[77] The observation that “highly skilled women in full time work have greater access to paid maternity leave than women in more marginal employment, with lower skills, and who are in part time or casual work.”, may be an overstatement.    

[78] Many higher skilled, highly educated and experienced women would also not have access either to agreed paid maternity leave or to any new maternity entitlement as outlined in Chapter 12 and envisaged through the Issues Paper, including: 

a) Women who work as expert contractors, consultants, etc.   

b) Women who work on short term contracts replacing other women on maternity leave.    

c) Those women who have chosen to invest their time and personal resources in operating their own businesses – in other words, women who are proprietors of businesses as employers are also working women. 

[79] Section 2.3 states that “existing paid maternity leave arrangements are limited, haphazard and fall significantly below what could be considered a national system.”.   This ignores the extent to which Australia’s substantial social security safety net and income transfers to mother and families may constitute an appropriate maternity benefit.  This appears to be an undue focus on the nominal form of the existing maternity benefit rather than its level and adequacy.  

Duration of Paid Leave 

[80] It is very interesting to note that the average of paid leave in Australia is below that in the international instruments regularly cited as an appropriate basis for policy, including in the public sector (p. 21).  

[81] This may well be a function of the extent to which employment generally is very costly in Australia, and of comparatively high labour costs (both direct costs and labour on-costs).   In contrast to the so called international comparators, Australian employers agreeing to paid maternity leave do so:

a) Entirely in addition to their already extensive employment obligations.  

b) On top of many employment costs not present in most other international systems.  

c) Without any government financial support. 

d) On top of existing government financial benefits to women/couples.  

[82] In any event, this underscores the extent to which it cannot simply be assumed that Australia can be compared with international experience, nor that Australia’s economy and labour market can easily and viably adopt an overseas model.  

Take Up Rates 

[83] Public sector take up rates are irrelevant in the private sector context.   Public sector employment reflects unique conditions and employment orientations. This has been accepted by Australian industrial tribunals for decades.  In addition, as paid leave is an existing entitlement throughout the public sector, the data in this subsection of 2.3.2 is distorted by whole of Government HR policies not present for many private sector employees.  

[84] It also does not appear relevant to examine takes up rates for all employees.  The issue would appear to be more one of (a) what proportion of all women having children take up paid leave, and perhaps (b) what proportion of the workforce could access such leave (excluding men, and women of non-child bearing age).  

[85] The data presented, and the apparently low figures revealed, should not conceal the real cost to employers having to provide leave.   Aggregated data provides no indication of the capacity of individual enterprises to pay for the same job twice at any time.  

Data Limitations 

[86] It is welcome that the Issues Paper (2.3.3) clearly acknowledges significant limitations with available data in this area, and the significant gaps which exist.  

[87] It is very welcome that the Issues Paper concludes that: 

“Significant gaps in data collection for arrangements and the availability of paid maternity leave remain. This limits the ability to assess the effectiveness of current paid maternity leave provisions. It also places limits on the ability of policy makers to predict behavioural responses to any changes in paid maternity leave provisions or to evaluate the effectiveness of alternative models of paid maternity leave. Future research in this area is vitally important.” 

[88] There are some important dimensions to the data limitations: 

a) Data appears too limited to support necessary macro economic costing required to progress any particular policy approach to this issue. 

b) Proper data and research on behavioural reactions to the stimuli of additional benefits also appears essential.  It cannot simply be assumed that the creation of an additional entitlement will have the benefits outlined, and will create the social changes alluded to.  

Government Payments to Parents 

[89] The Issues Paper (Section 2.4) outlines the substantial government benefits available to women/parents via the Australian social security system, which are designed to “recognise the needs and choices of both single and dual income families”.    

[90] The Issues Paper contains the following observation: 

“Government payments to parents through allowances and tax benefits are a means of supporting parents generally with the care of children, rather than directly assisting women to take leave from work at the time of childbirth.”

[91] This appears to be an unduly limited perspective.   ACCI has already indicated that there are essentially two dimensions to this issue – the leave and any payment.   The leave is already in place, so the debate in the issues paper inevitably turns to the appropriateness of payment. 

[92] It is not clearly established that there necessarily need be a specific government payment for women in work, which is not available to women who do not undertake paid employment or who are self employed, proprietors etc. This is a mater requiring further consideration.  

[93] There is no inherent reason why any additional maternity benefit (if justified) need operate as an employment related rather than welfare based entitlement.  

[94] The Issues Paper also contains the following: 

“Paid maternity leave should not be seen as a replacement to existing government support, but rather as a modification or addition that would support the needs of a particular group of women, namely women in employment. Paid maternity leave is only one of a suite of measures that would ideally be available to give women real choice in how they care for their children and how they combine work and family”.

[95] To the extent that an additional maternity benefit were justifiable, options for the modification of existing entitlements, including social security, certainly offer the best approach. 

[96] The Issues Paper also notes that many of the Government payments relate to a larger group of children and young people than newborns (i.e. a wider age group).  This is a perspective which cannot be ignored.  Decisions to have or not have children (or to have one child, but not two) appear to be based on longer term perspectives than merely the first period following birth.   This underscores the importance of not limiting consideration to a particular policy approach at this time, but to also consider options such as additional ongoing government support for childcare. 
[97] It is however important to also recognise the impact of additional taxation imposts (and of changes in government service priorities) upon employers, the economy as a whole, and individuals.  All Australian employers already support maternity through both the provision of unpaid leave, and through their contributions to Australia’s tax base. 

Chapter 2 - Questions

Q.1
Are you aware of any more specific information that would assist calculation of the number of women who are in the Australian workforce at the time they have a baby? (p.23)

[98] ACCI is not aware of any more specific information that would assist calculation of the number of women who are in the Australian workforce at the time they have a baby.  

[99] Proper research and costing is however absolutely vital.  Without a properly modelled assessment of its impact, there can be no proper consideration of any proposal for additional maternity benefits. 

Q.2
Are you aware of any more specific information that would assist calculation of the number of women who are in the Australian workforce who are eligible for unpaid maternity leave? (p.23)

[100] ACCI does not maintain, and has not analysed any such information. 

Q.3
Is there an accurate way to estimate take up rates for unpaid or paid maternity leave under current provisions based on current information about women and work? (p.23)

[101] ACCI does not maintain, and has not analysed any such information.

Q.4
Is there an accurate way to estimate take up rates for unpaid or paid paternity leave under current provisions based on current information about men and work? (p.24)

[102] ACCI does not maintain, and has not analysed any such information.

Q.5
Is it more likely that women or men would take leave if they were eligible for payments? Please provide details. (p.24)

[103] ACCI does not maintain, and has not analysed any information relevant to this question, and is not aware that any such information is available.

[104] However, ACCI wishes to stress the need for caution in attempting to answer this question.   The extent to which behaviours (such as taking leave) can be affected by any specific incentive, and differences based on gender is a complex empirical research question.   

Q.6
Do you consider that government support for families with newborn children may be considered to approximate paid maternity leave? (p.26)

[105] In general terms, yes. As indicated in the introduction, this debate is about two essential things, leave and income transfers.  Australia clearly has a substantial and effective parental leave system already in place, which provides women with the opportunity to take leave, and return to their pre-maternity position. 

[106] The debate is therefore about incomes, and about how much money should be transferred from whatever source to mothers for maternity.   When viewed from this perspective existing government support for families is indivisible from paid maternity leave.   To a very real extent, Australia already provides a substantial paid maternity entitlement that niceties of nomenclature, and definitions under international standards to which Australia is not party, should not be allowed to disguise.   

[107] The key conceptual question is whether this amount is adequate for meeting appropriate societal goals.  

Q.7
Do you consider that government support for families with newborn children is appropriately targeted? If not what additional or alternative support do you consider is required? (p.26)

[108] Presently the Family Tax Benefit A is targeted to support those on lower incomes, and we believe that this is appropriately targeted.

Q.8
Do you have any more information than provided in this paper on current arrangements that women and their families make to support themselves at the time of the birth of a new child? (p.26)
[109] ACCI does not maintain, and has not analysed any such information.

[110] ACCI suspects however that there is as complex a range of arrangements which families adopt to manage their childbirth choices, just as there are complex reasons for deciding to have children and complex personal relationships/life priorities.   Employment considerations would only form part of these decisions for women/couples. 

[111] Employers cannot of course be held responsible for their employees’ decisions to have or not have children. Decisions on budgeting for having children, as with other life changing decisions, reflect very complex personal considerations which cannot be unduly simplified.

2 - INTERNATIONAL ISSUES AND EXPERIENCE

HREOC Issues Paper –Part B (Chapters 3 and 4)
International Instruments 
Comparing Like With Like / Not a “Yes” or “No” Proposition

[112] ACCI believes a fundamental misunderstanding underpins various commentaries comparing Australian to international practice in this area.  

[113] The Issues Paper states:  

a) “Of CEDAW’s 163 signatories, 158 provide paid maternity leave. The five nations that are signatories, but do not provide paid maternity leave are Australia, Lesotho, New Zealand, Papua New Guinea, Swaziland and the United States of America. New Zealand recently announced that it would introduce paid parental leave from 1 July 2002.”
b) The issues paper (Appendix B) also reproduces an ILO league table purportedly comparing maternity leave benefits between countries. 

[114] Such approaches can be misleading There are serious conceptual and practical dangers in assuming that any international approach can be applied in Australia, or in assuming that the benefits of / experience with, any scheme internationally will necessarily translate to Australia, and could to justify a comparable approach in this country. 

[115] There are serious dangers in unduly assuming transplant-ability, and comparability between national labour laws. 

[116] Professor Sir Otto Kahn-Freund
 issued key cautions which are very instructive in properly understanding the relevance of international material and comparisons to Australia, and the extent to which they can and should inform domestic policy making. 

a) He argued that law (and in particular labour law), cannot be separated from the national purposes and circumstances in which it is made. 

b) He also cautioned against letting homonyms and synonyms lead to undue comparison purely on the basis of similarities in nomenclature.   This is very relevant to our criticisms of the ILO table reproduced at Appendix B of the Issues Paper. 

[117] Professor Kahn-Freund proposed a two step process to determine if any proposed legal transplant is viable: 

a) Examine the relationship between the legal rule that you want to transplant, and the socio-political structure of the donor state. 

b) Compare are the socio-political structure of the donor and receiving states. 

[118] In this case, the propositions being advanced are grounded in labour relations systems which differ markedly from that in Australia, including European social insurance models in which employees contribute to their own benefits. Differences in Australian and international labour law, and the different context of taxation and social security, should be properly taken into account, and should assist in discarding various options identified in Chapter 12.   

[119] [A Lack of Sensitivity to Differing Levels of Development]  A key component of properly employing international data is recognising that countries differ significantly in their levels of development and in the overall level of benefits which their societies provide, and that their comparability may thereby be very limited.

[120] Attachment A to this submission is another league table of national performance, but compares levels of development and societal provision using formulae which adjust for different national circumstances.  This UN Human Development Index illustrates that there are very few countries in the world which can viably be compared to Australia in terms of social provision and development. 

[121] The error of mathematical comparisons (such as 158 of 163 signatories offering paid maternity leave) is underscored by a consideration of the types of evaluation which would underlie such an approach: 

a) Can Australia with a UNHDI of 0.936 really be compared in any meaningful way to Burkina Faso with a UNHDI of 0.320?  

b) Can a country with a life expectancy at birth of almost 80 years, be validly compared to a country in which average life expectancy is less than 50?  

c) Could anyone truly suggest that the society of Burkina Faso better supports maternity than Australia? 

[122] It is not of course an answer to respond that if Burkina Faso can provide 14 weeks paid leave at 100% of wages, then Australia must inherently be able to.  This ignores the existing labour relations obligations in Australia, and the level of benefit such a commitment would demand.  It also assumes that reported arrangements in Burkina Faso actually translate into maternity benefits for individuals, as they would in Australia. 

[123] [No Proper Recognition of Differences In Minimum Wage Levels]  Linked to the above, simplistic league table comparisons are in no way sensitive to differences in labour relations systems, and in the core protections and entitlements offered at a national level.  

[124] There are at least two dimensions to this observation: 

a) Levels of minimum wages compared to median or average wages can differ significantly between national systems, thereby changing the impost of any paid leave requirement upon employers.  Australia’s internationally high minimum wages further render comparison to a number of other countries inapplicable. 

Mid-1997

	Country Minimum wage as % of full-time median earnings mid-1997


	France 
	57

	Australia 
	54

	Belgium 
	50

	Netherlands 
	49

	New Zealand 
	46

	Canada 
	40

	USA 
	38

	Spain 
	32

	Japan 
	31


b) There are also significant differences in the extent to which employment obligations are actually observed in many different countries.   Many countries cited in Appendix B lack the enforcement and compliance system of Australia, and would not actually see reported maternity entitlements translate into practice. 

[125] Again, if we return to the league table on maternity benefits (Appendix B, Issues Paper), we see that some untenable comparisons are invited, including by the statistical conclusions (such as 158 of 163 signatories offering paid maternity leave). 

[126] Serious questions are raised. Could it really be valid to conclude that Myanmar, Afghanistan, or Colombia has a superior approach to any labour condition to that in Australia, or that they should be accorded the same weight in a mathematical comparison as may be implied by reading Appendix B? 

[127] Some countries in the international league table are characterised by institutionalised discrimination against women, very low female participation, and little acceptance of female participation in society during and post maternity, let alone in employment.  What value can be accorded to such countries’ self reported provision of a paid maternity leave entitlement?

[128] [No Proper Recognition of Informal Employment and the Reach of Regulation]  Linked to the above, simplistic league table, “yes”/“no” style comparisons assume that employment obligations are equally observed at a national level. 

[129] It may be for example that for many countries which on their face have ratified and observe obligations which Australia is not obliged to observe, do no such thing for most employees, as the vast majority of employees work in the informal sector (see below)

Size Of The Formal Sector

	
	Low-
Income Countries
	Middle-Income Countries
	High-Income Countries

	Share of Formal Wage Employment in Total Employment
	17%
	58%
	84%


[130] [No Proper Recognition of What Employer and Social Security Funding Means in Each National Context]  The league table in Appendix B of the Issues Paper simply addresses all social security (and for that matter all employer funded) schemes as identical “either/or propositions”.   Logic tells us that the social security system in OECD countries must differ from those which apply for example in Chad (one of the world’s ten least developed countries according to the UNHDI). 

[131] The issues paper has attempted to address this with additional comparisons to the OECD and Australia’s trading partners: 

a) Whilst comparisons to OECD countries may be more relevant, there are still vast differences in approaches to workplace relations, social security, and taxation which diminish scope for comparability.   

b) Australia’s major trading partners extend to some vastly different societies and labour markets to that in Australia.  Comparability is again almost impossible.   

CEDAW

[132] The Issues Paper indicates that (p.27) “A number of international instruments recognise paid maternity leave as a work related entitlement for women”.    This may be correct, but Australia’s international obligations are those which Australia has signed up to: no more, no less. 

[133] Whilst Australia maintains a specific reservation which is legitimate in international law to any provision of an international treaty, such a provision would appear to provide little or no basis to inform domestic law and practice.  

[134] ACCI is unclear of the status in international law of the observations of the CEDAW working party cited in Chapter 3.  Is this interpretive precedent, or is it mere commentary that lacks legal force?   

ILO Convention 183

[135] The issues paper is correct in noting that Australia has not ratified ILO C183, nor did Australia ratify its predecessor, ILO C103. 

[136] The summary of Australia’s basis for not ratifying these Conventions contained at 3.2.4 of the Issues Paper appears valid.  These ILO instruments are predicated on social security approaches which are not applied in Australia and do not form part of Australian law, practice and culture. 

[137] There is no basis to conclude at this time that Australia should change its formal approach with regard to this instrument. 

[138] It is welcome that the Issues Paper notes Article 6(8) of ILO C183. The ILO properly recognises that undue obligations upon employers have the prospect for very real detriment to employee interests. 

[139] It is also welcome that the issues paper recognises (p.30) that whilst international instruments may emphasise employment linked benefits, they also recognise that there are a range of options to meet any obligations under these instruments, including through “comparable social benefits” rather than pay. 

Chapter 3 Questions 

Q.9
If a paid maternity leave scheme were to be introduced in Australia what components would it need to include in order to meet relevant international agreements? (p.31)

[140] There is an undue emphasis on international instruments in the debate on maternity benefits, particularly when, the international instruments cited to do not have legal application to Australia, and are predicated on social security and contributory approaches which are not relevant in Australia: 

a) Australia has a specific reservation from Article 11(2)(b) of the CEDAW; and 

b) Australia has not ratified ILO C183, and C103. 

[141] ACCI rejects any notion that Australia is a somehow deficient international citizen simply as it does not meet the strictures of, and has not therefore ratified, various international instruments. 

[142] ACCI particularly strongly rejects any suggestion that countries at the opposite end of the developmental scale to Australia, with poorly developed social security systems and services to support maternity, and in some cases poor records in compliance with their international obligations, could be said to out perform Australia in any area of social protection.  

[143] Beyond this, ACCI considers that to the extent any new policy were under consideration, it would need to be a social security based approach, and could not defensibly impose a new universal obligation upon employers. 

Chapter 4

[144] It is of concern that the Issues Paper appears to assume that Australia’s top 20 trading partners inherently, and necessarily “share the same economic concerns as Australia”, and implicitly that the introduction of paid maternity leave raises the same impact and issues in each country. 

[145] Criticisms of such a limited basis for comparison have been outlined throughout this section.   In summary, the perspective in the second paragraph on p.32, fails to properly appreciate: 

a) Developmental differences: e.g. Australia vs Indonesia. 

b) Historical differences in the development of social security: e.g. Australia vs France or Italy. 

c) Different taxation and financial systems: e.g. Australia vs China or Vietnam.  

d) Different levels of minimum wages: Australia vs USA or UK.  

[146] The comparison with Australia’s OECD partners may also be incomplete.  Even the inherently problematic table in Appendix B of the Issues Paper appears to indicate that Australian women have a much longer return to work right than those in other countries, regardless of pay.     

[147] It is also relevant to the note that the extent to which any country can implement any benefit is a function of national, industrial relations, taxation and social security history and culture.   It is impossible for example to seek to separate the Swedish contributory and taxation model from that country’s history and culture.

[148] ACCI welcomes the indication on p.34 that the ILO has recognised the inapplicability of employer payment, and notes that (recalling our earlier comments) such an approach has been linked to those of Australia’s trading partners which are least comparable to the Australian economy, society and labour relations system.

[149]  It is also relevant to note that many of the countries identified in Appendix B of the issues paper as having an employer funded scheme appear to be particularly inappropriate for comparison to Australia, and to strongly bear out the comparative concerns outlined above: Angola, Botswana, Burundi, Comoros, Congo, Djibouti, Ethiopia, Gambia, Ghana, Guinea, Libya, Mauritius, etc.   

3 – OVERVIEW OF POSSIBLE OBJECTIVES 

HREOC Issues Paper –Part B (Chapter 5)
Chapter 5 - Questions 

Q.10
Which objectives, whether discussed in this paper or not, do you consider should be the primary objectives of a paid maternity leave system? Why? (p.38)

[150] Government may consider that there are net benefits to Australian society of some revision of social security payments.  This should be based on firm objectives and identified benefits.

[151] In industrial terms, any additional maternity benefit should only be introduced by agreement between employers and employees at the workplace level reflecting the concerns at each workplace. 

[152] As such, any discussion of a single universal set of employment-based objectives is inappropriate. 

Q.11
Do you consider that a paid maternity leave system would be able to meet any or all of these objectives? If so, to what extent?  (p.38)

[153] More research and information would be required to adequately examine this question. It is clear however that any such objectives could not be met by an employer funded scheme, and that if government were to consider such objectives to have been made out, government should fund and administer any scheme on social rather than employment grounds. 

Q.12
Are there particular design elements for a paid maternity leave scheme that would be crucial for achieving particular objectives? If so, what are those elements? (p.38)
[154] There are clearly elements of particular approaches outlined in the Issues Paper which would be particularly prejudicial to societal, women’s and employers’ interests. These are identified throughout this submission, including in particular options based on sole or partial employer funding.  

Q.13
Are you aware of any additional international or Australian evidence or studies that document the effectiveness of paid maternity leave in achieving any of these objectives? (p.38)
[155] ACCI does not maintain, and has not analysed any such information.

4. FURTHERING EQUITY OBJECTIVES 

HREOC Issues Paper –Part B (Chapter 6)
[156] Any un-equal treatment of women in the workplace based on their role in bearing and caring for children can and should be addressed using anti-discrimination options at the state and federal level. 

[157] The Issues Paper considers that “Paid maternity leave is one of a raft of measures that can ameliorate women’s workplace disadvantage.”  Evidence would be required before such a conclusion could reliably be reached.   

[158] The incidence of claims relating to pregnancy under existing anti-discrimination legislation (6.1.2) do nothing to justify a new entitlement, nor do they show that the existing system is not working – arguably precisely the opposite. 

[159] It must be questioned how discrimination would change if paid maternity leave were introduced?  Discrimination may only become worse with the introduction of any new obligation on employers.

Indirect Discrimination 

[160] ACCI rejects any notion that non-provision of an additional paid leave entitlement to particular employees could viably constitute indirect sex discrimination (p.40).  

[161] As indicated, it would appear completely reasonable that an employee be asked to take unpaid leave.  

Women and Workplace Disadvantage 

[162] Various ILO and other observations are reproduced on pp.40-41. 

[163] ACCI is unclear how an absence of additional paid leave compounds any disadvantage women experience when pregnant at work.  Such a conclusion would require further evidence and research to be treated as a viable basis for policy in Australia.

[164] The ILO quote on p.41 of the Issues Paper does not actually compel a conclusion in favour of additional paid maternity benefits.  

[165] The ILO does not say that paid maternity leave is an essential element in establishing a process to overcome such unequal treatment.  It says that a guarantee of being able to resume work after the break with adequate means of supporting herself is important.  Australian employers guarantee work at the end of a clearly adequate break (up to 52 weeks).  It should remain the responsibility of the employee to budget for the birth of a child therefore havening adequate means of support, including with government income support.

[166] The substantial Australian unpaid and return to work benefit, allied with substantial income and service transfers from the state to individuals, dictate that many of these goals are already being met in Australia.       

Workplace Cultures 

[167] Various workplace culture issues are outlined in Section 6.2.  ACCI is unsure of the relevance of this material to the issues raised in the paper.  

[168] To the extent that this were relevant, a process which saw additional maternity benefits only introduced where agreed by employers and employees would better ensure a sound workplace cultural basis for the implementation of a new entitlement. 

An Employee Entitlement?

[169] Maternity benefits should not be conceived of as an inherently or necessarily employee or employment based entitlement.  

[170] Rights to time off, and to a return to one’s former position are clearly employment matters.  Issues of maternity payments are however separate considerations, and there is no necessary conceptual link to employment and employers. 

[171] The Issues Paper states “there may be a strong argument on equity grounds that maternity leave be paid in the same way that other leave is paid”.   ACCI can see no such argument, and can see substantial scope for inequity to both employers and to women in adopting such a perspective. 

[172] The Issues Paper also states that “Employee entitlements such as these assist in the building of trust and respect between employers and employees by acknowledging the personal needs and responsibilities of employees. They also build employee loyalty to employers, can improve productivity and reduce labour hire and retraining costs”.

[173] The best approach to building trust and respect between employers and employees, and in meeting needs and responsibilities, is to do so by agreement at the workplace level.  Imposing one size fits all approaches – particularly on employers can have precisely the opposite of the intended effect – as the ILO has clearly indicated. 

[174] It is also unclear how such an entitlement would improve productivity and reduce labour hire and re-training costs.   There is no reason to viably conclude that a new entitlement will change behaviours.  

[175] Australian employers cannot be expected to pay, under compulsion, another entitlement to employees without counterproductive impacts.  The cost of such an entitlement will be to the detriment of almost all business, including (but not limited to) small and medium business.  As already discussed employers already have a number of considerable additional costs when an employee takes maternity leave (recruitment, on-costs, training and retraining costs).

Spread of Benefits 

[176] Section 6.3 of the Issues Paper notes that some employees have secured an additional paid benefit through bargaining and others have not.

[177] The enterprise agreement system is predicated on differential approaches and outcomes.  The system now has the maturity to cope with this, and undue comparativism is being gradually eliminated.   Until recently, this was specifically reflected in the rules that the AIRC has handed down for wage fixing
. :

Paid Maternity Leave by Industry 

[178] The ACTU may well argue that “the uneven spread of paid maternity leave is the consequence of the high proportion of casual workers in some industries”.  However it is equally viable to conclude that:

a) Only some ACTU affiliate unions have sought to pursue a paid leave entitlement through bargaining.  Other unions have not chosen to do so. 

b) An additional maternity entitlement may well not be a bargaining priority for employees in these industries. 

[179] The suggestion that the low paid will be disadvantaged by not receiving paid maternity leave is not valid.  For the genuinely low paid Family Tax Benefit A will come into play.

[180] In terms of casual employees, they now receive maternity leave, and again if their income is low then the Family Tax Benefit A would come into play.

Paid Maternity Leave by Occupation

[181] The observation in Section 6.3.3 appears to contradict that in Section 9.1.2.  If women who invest in their careers are more likely to secure an additional benefit, they do not therefore provide a particular justification for any new general approach. 

Chapter 6 – Questions 
Q.14
Do you consider that a paid maternity leave scheme would assist to provide greater workplace equity? (p.44)
[182] Not based on current evidence.  The key measures to further workplace equity in Australia are already in place: 

a) Anti-discrimination legislation; and 

b) Substantial maternity protection through return to work obligations (the unpaid entitlement). 

Q.15
Are there particular design elements for a paid maternity leave system that would be crucial for achieving workplace equity? If so, what are they? (p.44)
[183] Perhaps the only equity considerations which could be borne in mind in any further examination of this issue would be:

a) Discrimination between women in paid employment, and those self employed and running their own business. 

b) The inequities inherent in employer funded options. 

Q.16
Are you aware of any additional international or Australian evidence or studies that document the effectiveness of paid maternity leave in achieving workplace equity? (p.44)
[184] ACCI does not maintain, and has not analysed any such information.

5. SUPPORTING WOMEN AND FAMILIES 

HREOC Issues Paper –Part B (Chapter 7)
[185] This chapter of the Issues Paper opens with the words “paid maternity leave is one means of providing direct support to women in the paid workforce following the birth of a child”.  This is precisely correct – this is but one amongst a number of possible approaches to this issue.  

[186] The other, and (based on current information and research) inherently superior approach for Australia, is to support women through unpaid leave and government income transfers. 

[187] Many of the economic benefits to women, families and communities identified throughout this paper for an additional paid entitlement equally apply to unpaid leave and non-employment based income support by government. 

Maternal Health and Recovery 

[188] ACCI agrees that the role of bearing and raising children is socially desirable and should be supported by the community. 

[189] Issues of health and maternal recovery were considered in detail in the original 1979 Maternity Leave Test Case Decision
, which in turn considered ILO instruments.  Maternal health and recovery were direct considerations in the creation of Australia’s existing unpaid entitlement. 

[190] The Issues Paper contains the following observation (p.45): 

“Paid maternity leave can assist by ensuring that women are able to take an adequate recovery period out of the workforce following birth. Without financial support, some women may find it necessary to return to the workforce at a stage which may be detrimental to either their health or the welfare of the child.”

[191] It appears far from clear that the existing substantial maternity leave entitlement does not allow women to take substantial time out of the workforce. 

[192] It is also not clear that paid leave would necessarily change behaviour in regard to breastfeeding (7.2), or the division of labour within couples (7.3).  The observations in the Issues Paper cannot substitute for empirical research evidence that would indicate that any change of policy would necessarily translate into changes in behaviours in the interest of the wider Australian society. 

[193] Many women also want to come back into the workforce for any number of complex reasons, which may extend well beyond those cited in the Issues Paper.  This is specifically recognised in the established parental leave standard, as codified in the Workplace Relations Act 1996
.  

The Cost of Children 

[194] Section 7.4 examines the direct cost of children.  In doing so, it is unclear what time perspective is being adopted.  Financial commitments to children are clearly decades long, and extend in financial and time terms well beyond any options for additional maternal benefits. 

[195] It is not clear that paid maternity leave as such could provide the best approach to supporting decisions on childbirth.  Other longer run options, such as providing superior societal support for childcare may be more effective.  Ongoing retraining and re-skilling may also be relevant. 

Labour Force Attachment 

[196] Any contribution of paid maternity leave to lifetime income would rest on enabling women’s labour force participation (7.5).  It is not however clear that labour force attachment will be increased by any additional benefit – further research is the only way to justify what is apparently assumed in the Issues Paper.    

[197] Various “workforce incentives” are identified on p.50 of the Issues Paper.  ACCI queries the perspectives adopted:  

a) A system of compulsory paid maternity leave that allowed women with less than 12 months service to return to the position they held prior to taking leave is strongly opposed.  This would create an unbalanced impact upon employers and create a substantial employment right for those with little workforce attachment and little service to the employer.   Such an approach could only be countenanced for a revised system of more general government/special security benefits not linked to employment. 

b) It is claimed that paid maternity leave would allow women to ameliorate the costs associated with leaving the workforce, may reduce the need for financially motivated lifestyle changes, and therefore more women would be assisted to make the transition back to work following maternity leave.  This is not currently borne out by evidence and research, and should not be used as a basis for policy prior to substantial further evidence being available. 

c) It is claimed that introducing an employer funded maternity leave payment would generate goodwill between the employee and employer and create loyalty, and thereby provide an incentive for a proportion of women to return to work.   This is very tenuous if viewed on an economy-wide basis.  Such benefits are far more likely to flow from agreed approaches in some categories of individual businesses. 

[198] Paid maternity leave is not the superior approach to providing for low-income families and those with marginal labour force attachment.   Social security appears far more relevant. 

[199] Australian evidence on return to work (p.52) appears to have been concentrated in particular high skill activities, and to some extent in areas of high female employment.  This is not a sound basis for generalisation to industry more broadly.  Return to work rates would also of course constitute only one part of a necessary cost-benefit analysis for employers. 

[200] Loss of earnings information (7.5.2) is instructive.  Any option for paid maternity leave could not constitute significant changes to the overall cost of having children, and does not appear to significantly affect the cost-benefit analyses involved. 

[201] Various observations on superannuation are also predicated on the assumption that additional paid leave will change return to work behaviours.  Again this cannot be concluded without sound research evidence. 

Chapter 7 - Questions 
Q.17
Do you consider that a paid maternity leave scheme would provide appropriate support for women and families with new babies? (p.55)

[202] A revision of existing government payments, in the context of the substantial existing unpaid leave entitlements, is the superior approach to meet this objective. 

Q.18
Are there particular design elements for a paid maternity leave system that would be crucial for providing appropriate support for women and families? If so, what are they? (p.55)
[203] There are a number of parameters that would undoubtedly need to inform any revised paid scheme, including:

a) Government rather than employer funding. 

b) Affordability and budgetary responsibility.

c) Insulating such a scheme from mandatory employer funded top-up via the Australian industrial system.

d) Properly targeted, and maintaining appropriate eligibility arrangements.. 

Q.19
Are you aware of any additional international or Australian evidence or studies that document the effectiveness of paid maternity leave in supporting women and families? (p.55)
[204] ACCI does not maintain, and has not analysed any such information.

6. BENEFITS TO EMPLOYERS 

HREOC Issues Paper –Part B (Chapter 8)
[205] It is welcome that the Issues Paper recognises that “A system that required individual employers to pay the full cost of paid maternity leave for their employees may result in some employers paying a greater cost than the benefit they receive, depending on the nature of their business” (p.56).  
[206] ACCI strongly believes that compulsory employer funded additional maternity benefits (and indeed any scheme funded by employers) have the prospect for such negative and counterproductive outcomes.  

[207] It is also appropriate that the Issues Paper recognises that there are costs as well as possible benefits for employers in any maternity leave option.   It would also be desirable to recognise that a nationally funded, social security style scheme would in itself be partially employer funded via existing business and personal taxation. 

[208] ACCI has two primary concerns: 

a) With some exceptions, the analysis in Chapter 8 appears to apply an undue level generalisation regarding the benefits paid maternity leave could offer employers. The commentary treats employers as having inherently, and necessarily, common interests on this issue, and as universally likely to benefit from maternity leave.  This is far from the case:  

i) Any benefits may differ by the size of the business (as the capacity to fund additional entitlements may also inherently vary). 

ii) Any benefits may differ by the industry of the employer. 

iii) Any benefits may differ by the occupation/position of the employee, including a costs/benefit analysis of retaining investments in training and experience. 

iv) Any benefits may be outweighed by the costs.

Attracting and Retaining Staff 

[209] There are undoubtedly some (mainly larger in higher skilled areas of industry) employers for whom these benefits are relevant, and for whom this can justify the entitlement on a cost-benefit analysis.  This would include those employers who have introduced paid schemes by agreement, and those which may do so in the future. 

[210] However, imperatives will differ for other employers, and for different employment.  The value of staff attraction and retention may also differ from industry to industry, particularly where there is already high staff turnover. 

[211] As a general issue, caution needs to be exercised in attempting to generalise from limited case studies to employers generally.   It may be for example that “A case study of Australian organisations providing paid maternity leave found that the decision to introduce paid maternity leave was linked to the organisation’s business goals of providing excellent service to clients by retaining highly skilled employees and reducing the costs of recruitment.” (p.57). However this appears to be a case study of four companies in a single industry.  Circumstances for other companies and other industries will differ markedly.     

[212] The Issues Paper also identifies business rationales based on becoming an employer of choice, and “the benefit this has in attracting skilled staff, which is crucial to competitiveness”.  Again, for many employers this will be the case.  However for others, the imperative and premium payable for attracting skilled staff will differ.

[213] The various staff replacement costs identified on pp.56-57 are incurred by employers in replacing staff, including any exiting because of maternity.  However: 

a) Not all of the costs listed are relevant to all employers.  Many employers, including in smaller enterprises, do not necessarily incur all the human resource and administrative costs cited. 

b) Mutual and reciprocal considerations should not be ignored.  Employees are entirely free to leave employers, including by choice when they start a family. Many industries have inherently high levels of labour turnover, which render them largely unable to avoid or minimise these obligations. 

c) The capacity of employers to accommodate separation on a cost benefit basis will differ between industries and occupations.  Jobs differ in their investment in skills, and in the inter-changeability of employees, and thereby in the value which any additional maternity benefit would return. 

d) It should also be recalled that all employers have return to work obligations under the existing universal unpaid entitlement.  The costs cited only become relevant when an employee chooses based on a personal financial, familial, experiential etc assessment to leave their employment.  

[214] The issues paper also notes that: “Other costs may include the extra cost of providing temporary cover to absorb the workload of the departing employee until a replacement is found and lost business opportunities because of customer relationships with that staff member.”  It is not clear to ACCI how these costs would be avoided under any alternative approach to maternity benefits, nor that they are not inherent in the 12 month unpaid entitlement which is not proposed to be disturbed under any option for additional benefit. 

[215] Much of the perspective in this chapter appears to have been informed by experience in industries such as finance, banking, insurance and businesses services.   Experience in these industries is relevant, and companies in this sector have been leaders in pursuing agreed approaches to issues such as maternity, and measures to promote both work and family life.  However, these enterprises or industries do not reflect the challenges for enterprises in all industries.  

[216] It is welcome that the Issues Paper attempts a quantification of the existing costs which must be weighed as benefits against the costs of introducing any new approach.  However, the observations on costs on p.57 appear to be of limited value in considering industry more generally:

a) Banks and finance companies operate in a single industry, use unique systems and processes, are often very large employers, and rely on a substantial investment in training and staff development.  The costs of employee exit identified for these companies may tell us little about such costs more generally. 

b) Aggregate staff turnover costs employers millions or even billions, but an additional paid maternity entitlement will not significantly reduce these costs. 

c) That a major employer has quantified recruitment costs, does not mean that this is the same cost for all employers, nor that this could not still fail to outweigh the direct or general costs of an additional entitlement.

d) Employees leave employers daily for any number of reasons.  This is another example of employers being asked to assume an unfair burden of responsibility which employees do not carry. 

Competitive Advantage 

[217] Consistent with the above, some companies consider there is a competitive or image-based advantage in unilaterally providing additional maternity benefits.  These are the companies which have chosen to implement the existing benefit by agreement under the existing system. 
[218] This will certainly not be the case for all companies.  The costs of attracting female employees through maternity policies (which is posited in the Issues Paper, but not demonstrated/proven (p.57)) may not be outweighed by the benefit provided. 
[219] Any gap between lower and higher skilled women in their pay and conditions will already occur under the functioning of different labour markets, and would already occur via a range of HR attraction mechanisms, which may include an additional paid maternity benefit. 
Small Business and Costs 

[220] ACCI welcomes the observation that: “For those companies, in particular small businesses, with a high component of operating costs tied up in wages and operating on narrow profit margins, employer-provided paid maternity leave may disproportionately affect wage costs and in some cases be unaffordable.”
[221] However, ACCI is less clear that:  “Organisations unable to afford paid maternity leave will be more likely to have women resign or not return to work following maternity leave. It may also make it more difficult for them to recruit women.”.
[222] It is not surprising that there were mixed views on this issue (p.58).  Competitive labour markets will see divergence in the terms and conditions occasioned by differing forms of work.     
Q.20
Do you agree that a paid maternity leave scheme would provide commercial benefits for employers? (p.58)
[223] As indicated above, additional agreed paid maternity benefits can and do provide benefits for some, but only some, employers. 

[224] However, there is no basis to argue that these benefits would flow to all employers from any universal scheme, nor that a cost-benefit analysis for all or even most employers would justify the creation of a universal scheme. 

[225] The phrase “commercial benefits” is interesting. It is not clear whether this refers to operational benefits, staff attraction benefits, or to an ability for employers to market themselves to their customers based on particular human resource policies.   Regardless, the core point remains constant – generalisation is not appropriate, employers, employment and the benefits of particular human resource approaches will differ from case to case. 

Q.21
To what extent would paid maternity leave create workforce incentives for women to maintain labour force attachment? (p.58)

[226] This is an issue for further quantitative and qualitative research.  A wide variety of factors may influence the decision of any individual to maintain or leave work, and it is not clear that there will be any genuine incentive from such a change which would influence the longer term behaviour of a wide range of female employees. 

[227] The effectiveness of incentives in affecting behaviour is a complex area of psychological research.  It is far from clear to ACCI that the goal identified would be achieved. 

Q.22
Are there particular design elements for a paid maternity leave system that would ensure commercial benefits to employers? If so, what are they? (p.58)
[228] We have outlined the lack of commonality between employers on this issue and the extent to which workplaces, employment and occupation differ. 

[229] The best approach in an employment context is to recognise this inherent plurality, and to continue to implement work and family and/or maternity benefits by agreement at the workplace level.  This would ensure there is a nexus between the introduction of any benefit (and its form, administration etc), and: 

a) The commercial imperatives upon the employer, and the extent to which any new entitlement benefits employer operations; and 

b) Employee imperatives and priorities (given that they have negotiated and agreed to the additional benefit arrangement). 

[230] The very worst option would be an additional employment based obligation upon employers.  This is well recognised in the Issues Paper, and in various international materials cited.

[231] ACCI can identify some elements of a government funded approach to this issue which appear to best accord with the interests of employers: 

a) There would need to continue to be an appropriate qualifying period for entitlement to any maternity benefits.  At least 12 months service would appear the least amount of time which would need to be served prior to becoming entitled to any additional paid benefit. (A universal government scheme unrelated to employment may not require this qualifying arrangement).

b) Any quantum of weeks would need to be balanced and moderate.  That the ILO or any other organisation has identified a specific number of weeks in an instrument to which Australia is not party, cannot remove the imperative to properly consider a quantum of weeks as a government funded entitlement. 

c) Existing government maternity, parental and family benefits should be restructured for this purpose. It appears logical and equitable that income transfers be well targeted, and be at a largely standard or capped level, and perhaps be subject to means testing to focus them on the persons in the most need. 

d) Any general government funded benefits that were introduced would need to be moderate and standard in level, and be affordable and responsible in budgetary terms. 

e) Any general government funded benefits that were introduced should in no way alter the existing unpaid entitlement, which it may overlay. 

f) Any general benefit that were considered should wholly exclude the potential for any mandatory employer funded top-up through the industrial relations system. 

Q.23
Are you aware of any additional international or Australian evidence or studies that document the commercial benefits to employers of paid maternity leave? (p.58)
[232] ACCI is not aware of such research, and would underscore: 

a) The importance of avoiding any undue generalisation on benefits to employers, which fails to properly account for different circumstances; and 

b) The inherent limitations of international comparisons (See Section 2).. 

Conclusion: The Benefits to Employers 

[233] In summary: 

a) There may be benefits from additional maternity entitlements for some (but only some) employers, including those identified in Chapter 8. 

b) The best way, in an employment context, to recognise and provide for this is through a flexible workplace relations system and a genuine capacity to bargain on the issue of additional maternity entitlements. 

c) There are costs as well as benefits in any maternity entitlement. It cannot simply be assumed that there will be net benefits to all or even most employers.  It will not be in the interest of some employers to implement additional maternity benefits, either directly, or through a social security system. 

d) Mandatory employer funded maternity benefits would have negative outcomes for employers, employees, society and the economy.  

7. BENEFITS TO SOCIETY 

HREOC Issues Paper –Part B (Chapter 9)
General Comments 

[234] Many of the benefits to society identified in Chapter 9, to the extent valid, already flow from the significant maternity benefits already available in Australia.   Unpaid leave assists in retention, returns of education and training, assist parents in raising children etc. 

[235] There is no equity, employment or utility basis for employers to compulsorily fund the childbearing choices of their employees or national population policy.  The choices of women and families to have children are personal ones, for which there is no inherent link to employment or employers.  The community as a whole, via government support, is the appropriate forum for broader financial support for maternity and parenting in our society.

[236] Various assumptions appear to underpin Chapter 9 which require further analysis.   These include in particular assumptions regarding the effect that any new benefit will have on the behaviour and choices of women and families.  The decisions of women/couples to have children are complex and personal – scope for generalisation in the absence of research appears limited. Incentives and responses are complex areas of behavioural research. It is far from clear that some period of weeks of additional payment could influence decisions on the lifelong commitment to have children.  

[237] A wide variety of possible returns to government and society are identified throughout Section 9.  To the extent that additional maternity benefits may constitute an appropriate and effective measure to address a declining birth rate (as outlined in 9.3.3), this is an issue for government, and should determine that government funding is the only viable option. 

[238] The work of Anne Manne cited on p.63 appears to underscore the importance of sound public policy in this area.  Any revised government scheme should only be considered to the extent that it will be effective.  If government spending were only to secure marginal increases in fertility, or marginal workforce retention/return, then its utility and return to the community may be questionable. 

[239] It is also not clear that an additional financial entitlement would inherently alter any opportunity-cost to women of leaving the workforce.  Simply because there is some level of additional entitlement at the point of maternity does not alter the life long commitment of child raising, nor the need to spend a period out of the workforce.  It is not inherently the case that an additional payment will as a matter of course alter behaviours throughout Australian society. 

[240] Chapter 9 also highlights a key equity question revealed by this debate.  What is the societal and social policy basis for providing an entitlement to some mothers (those in paid employment) and not to others (those outside the paid workforce, business proprietors and the self employment)? 

Economic Growth

[241] ACCI agrees that ongoing labour force participation by women, as with all Australians should be an ongoing national imperative.   This is a key consideration in employers’ commitment to providing a return to work following periods of parental leave. 

[242] Human capital, a skilled workforce, and an appropriate future taxation base are major national issues, and are ongoing matters for policy attention.  Two issues are however raised by the analysis in Section 9.1.1 of the Issues Paper:

a) Whether any additional maternity entitlement will actually affect the decisions which determine female labour force participation on an ongoing basis.   This appears to have been taken as something of a given in the Issues Paper. 

b) The economic benefits of any scheme will be determined by a balance of costs against other impacts. For example, an employer funded scheme would have the unintended effect of discouraging employers from hiring women, then the macroeconomic benefits cited would not be realised.  

[243] Other macro-economic considerations include the effect of additional costs to employers on investment, an increase in taxes to fund additional social security, and the impact of any changes in government spending at a microeconomic level.

Return on Investment In Education and Training

[244] Section 9.1.2 appears to reflect substantial generalisations, and the perspectives of a very limited subset of the workforce.  

[245] A model is proposed which may not be borne out in either the education, employment or maternity decisions/ experiences of many individuals. 

[246] It is far from clear to ACCI that the introduction of any paid entitlement would change behaviours as suggested.  

Return to Government 

[247] Returns to Government may offer scope for further consideration of a government funded approach. 

[248] Means testing and capping would be important considerations. Were there a policy justification for an additional government funded payment, then ACCI would only support a scheme which was targeted and which limited possible cost imposts. 

[249] ACCI rejects any suggestion that any additional government funded support for maternity would subsidise business in any way.  There is no sense in which business is responsible for the decisions of individuals to have, or not have children.   It is also not in any way established, as appears to have been assumed,  that employers have a particular responsibility to support the private decisions of employees. 

[250] Any scheme funded wholly by government would purely subsidise the decisions of individuals to have children, end of story.  It is completely unclear how a government scheme which extended to all maternity “would constitute a welfare and business measure”.  This would simply be a government subsidy of maternity whether it was only extended to those in employment or more broadly based. 

Population etc 

[251] The link between the fertility rate, population policy, Australia’s future tax base and ageing population is an interesting and relevant one, and is a major issue for national discussion. Assumptions made linking payment for maternity to fertility rates need to be clearly tested.

[252] However, once again it is unclear whether any additional maternity benefit:

a) Will impact on these considerations, and 

b) Would constitute the best policy approach to further population policy in Australia. 

[253] The Issues Paper makes the observation that “one option for addressing the declining fertility rate is to consider ways in which society can better support families so that they choose to have more children”. Whether or not fertility rates are directly impacted by payments is a moot point.  Nonetheless, the promotion by society of families and maternity is a good thing.  This is a factor underpinning ACCI’s support of: 

a) Review of existing maternity benefits under the Australian system. 

b) An identification of additional options for child-care as a key measure to allow employees to better return to work, and to co-manage their work and child caring. 

c) A workplace relations system that allows for a flexible approach to work and family measures. 

d) The promotion of best practice in agreement making in work and family measures. 

e) The ACCI National Work and Family Awards (now in their 10th year).  

Q.24
Do you agree that a paid maternity leave scheme would provide benefits to society? (p.64)

[254] Government funded schemes do provide a social benefit, as well as a cost. Compulsory employer funded schemes provide no net benefit. 

Q.25
Are there particular design elements for a paid maternity leave scheme that would be crucial for imparting social benefits? If so, what are they? (p.64)

[255] In this submission ACCI has identified elements of a government funded scheme which could be of social benefit, having regard to the facts that: 

a) The major detriment would flow from any inappropriate policy approach to this issue, and from any poorly designed scheme.  

b) Any option which included any mandatory employer funding or top-up would be of no net benefit. 

Q.26
Are you aware of any additional international or Australian evidence or studies that document the social benefits of paid maternity leave? (p.64)
[256] ACCI is not aware of any such material. 

[257] ACCI also keen to ensure that the Australian labour market, economy, society, and welfare state is looked at in its own circumstances.    Our response to Chapters 3 and 4 of the Issues Paper clearly stresses the importance of properly understanding the comparability of various provisions. 

[258] It should also be recalled that there are multiple perspectives in any country, only some of which may be available through a literature search.   For example, Sweden is often cited in support of various policy approaches (and appears in Appendix B, and p.32 of the Issues Paper).  

[259] However, the Confederation of Swedish Enterprise
, now identifies as a major policy goal “Liberalising the Swedish economy and cutting taxes”, and in particular the cutting of taxes on labour / labour costs.   This has also been urged by the OECD, along with  increased labour market flexibility in Sweden. 

[260] The Confederation has in particular noted that between 1970–2000, Sweden fell from fourth to seventeenth position in an OECD league table of the world’s richest countries
. Again, the full story is important. 

9. THE WAY FORWARD

HREOC Issues Paper –Part D (Chapters 10, and 11)
Introduction

[261] Concluding Part D of the Issues Paper (Chapters 10, 11 and 12) addresses options for the introduction of a paid maternity leave scheme, and examines specific applied issues necessary to support the mechanics of any scheme. 

Payment to Women 

[262] Consistent with the general position in this submission, employers and employees should be free at the enterprise level to agree whatever work and family benefits suit them.  In some enterprises this has extended to an additional parental leave entitlement, in others, this may be restricted to an additional maternity leave entitlement.  This is an issue for enterprise determination. 
[263] As indicated however, ACCI considers that it would be naive to assume that any additional universal benefit could be established which would remain restricted to a single gender.  Australian experience is, rightly or wrongly, that maternity based benefits quickly spread to become paternity and adoption benefits.  

Payment to All Women vs Women in Employment Only 

[264] Section 10.4 of the Issues Paper reveals some fundamental questions which underscore the extent to which debate of options to introduce additional entitlements needs to be supported by sound policy research. 

[265] “The paper has taken as a starting point that paid maternity leave is a payment relating to employment.” (p.68) ACCI does not agree that an employment focus is appropriate.   There is no inherent reason why maternity transfers must occur through or based on employment mechanisms.  The questions of what appropriate work related entitlements should be, and how they should be set, are separate to the question of how best any society can support maternity.  

[266] “However, paid maternity leave discussions necessarily raise social policy issues about how to best support women and families around childbirth.” (p.68)  This is precisely the perspective adopted by ACCI.  Clearly the ongoing role, level, form and relevance of social security and other government income transfers for child rearing are central issues to any resolution of this debate.  

[267] The issues raised in Section 10.4.1 (p.69) of the Issues Paper are valid equity considerations, including the argument that there would need to be appropriate targeting and cut offs to support a universal government payment:
[I]t would be difficult to ask New Zealand’s taxpayers to fund a programme that would benefit those already earning above-average salary. If such a programme was implemented, it should be for those earning less than a certain amount. Resources for strategic priorities such as health and education should not be redirected to maternity leave.

[268] ACCI does not accept that a non-employment based scheme would be less effective in delivering the workforce attachment cited in 10.4.2 (p.69).  

[269] The choice argument at the base of p.69 is difficult to follow.  It is the income which would be payable under any scheme which would (according to the implicit assumptions of this section) provide “women with a realistic choice between returning to work with a very young infant or remaining at home for at least the initial period.”.  This is primarily an issue of personal budgeting, parenting choices, and a wide range of other personal factors

[270] Neither ILO Convention 183, nor Article 11 of the CEDAW (p.70) are obligations on Australia.  In addition, it appears that a benefit could apply to all women, and still satisfy the strictures of these instruments. 

[271] Issues of population policy immediately raise the case for a broad based society wide benefit and not an employment based benefit. 

Chapter 10 - Questions 

	Q.27
Should a paid parental leave scheme provide payment to women or both men and women? Why? (p.67)


[272] Were a government funded scheme to be under consideration, it would be naive the assume that any standard could be established which would remain restricted to a single gender.  Australian experience is that maternity based benefits, rightly or wrongly, quickly spread to become paternity and adoption benefits.  

	Q.28
Should a paid maternity leave scheme provide payments to adoptive parents? (p.68)


[273] See above  

	Q.29
If paid leave is made available to adoptive parents, should eligibility be limited to parents with adopted children of a particular age? (p.68)


[274] See above.  

[275] Section 29 of Schedule 1A of the Workplace Relations Act 1996 sets out minimum standards for employees in Victoria, and is a codification of the parental leave standard in awards.  It contains a definition of a child for adoption: 

“Child , in relation to an employee, means a person under the age of 5 years who is placed with the employee for the purposes of adoption and who has not previously lived continuously with the employee for a period of 6 months or more or is not a child or step-child of the employee or of the spouse of the employee.”

	Q.30
Do you consider that there are stronger reasons for a work related entitlement or a universal payment? Why? (p.70)


[276] No. Were government to conclude that a case had been made out for such a revision of existing maternity parenting and family payments then debate should proceed solely on the basis of government funded / social security style approaches. 

[277] There is no basis to relate these to employment, and policy need not rely on a work related entitlement.  To the extent that an equity basis for additional payments did exist, an additional or revised government benefit represents the best approach.

Eligibility 

[278] The Issues Paper notes that existing parental leave is not available to self-employed persons (and thereby not to proprietors, contractors, the self-funded) (p.71). A truly universal scheme of targeted government funded benefits, not linked to employment, and not cast as any form of leave, would appear to better provide for these persons, many of whom have household incomes indistinguishable from many of those in employment.  

	Q.31
Should eligibility for paid maternity leave be limited to women with a minimum length of employment? If so, what length of employment do you consider is appropriate? 
Would this need to be with a single employer? (p.72)


[279] There is a case for qualifying periods in any targeted government funded scheme.  If government tailors its benefits to working women:

a) There should continue to be a minimum length of employment of not less than 12 months for eligibility for any form of maternity leave to the extent that there are links to employment.

b) A minimum period of service prior to becoming entitled to such an employment entitlement reflects a mutuality between employer and employee, and the need for balance which has underpinned the introduction and variation of the existing entitlement over time. 

c) It is also reasonable that the enduring employment right that is implicit in a return to work after maternity be triggered only after an appropriate period of service, which is and continues to be not less than 12 months.   Prior to this time, it is arguable that the employee cannot have built up any basis for such a right in employment. 

d) To the extent that any of the supposed benefits of maternity leave to employers were valid, they would be conditional upon an employee having built up experience, contacts, human capital etc.  For any of the justifications in Chapter 8 to constitute a basis for an additional entitlement, the benefits would actually need to have been built up. 

e) Any government funded scheme linked to employment would need to determine eligibility based on employment with a single employer.  Portability is impractical in this area (as in almost all areas of employment). It would appears to only serve to multiply and maximise the scope for discrimination against women. 

[280] The need for a proper qualifying period is recognised in those agreements which do provide for paid maternity leave.  ACCI understands that most, if not all such agreements provide paid maternity leave based on the 12 month qualifying period which underpins the universal unpaid entitlement
. 

[281] A reduced qualifying period, or no qualifying period at all may also see employers have financial and return to work obligations to employees who they hardly know, who have not effectively worked for any period, and who may not yet have proved themselves satisfactory in employment (for example not having completed probation).  

[282] The original Industrial Commission decision granting maternity leave to Australian employees
 specifically rejected a claim to extend maternity leave to all employees with no qualifying period.  The then Conciliation and Arbitration Commission specifically stated that:  

“As the essence of the claim for maternity leave is security and continuity of employment, we consider eligibility should be based upon 12 months’ continuous service before proceeding on such leave.” 

[283] This remains a relevant approach to this issue and the correct approach to eligibility to all forms of employment linked maternity leave, either paid and unpaid. 

[284] There is also a recognition in international instruments that it is perfectly acceptable to have qualifying periods for maternity rights, and for other employment entitlements.

a) ILO Convention 183 specifically provides mechanisms for countries to exempt particular employees, including through the use of qualifying periods (e.g. Articles 2 and 6(5)).  ILO Conventions 103 also allowed to qualifying periods and exemptions. 

b) Exemption and qualifying arrangements are also allowable in other instruments, including the Termination of Employment Convention (e.g. Convention 158, Article 2). 

	Q.32
Do you consider that the same eligibility requirements should apply for both unpaid and paid maternity leave? (p.72)


[285] ACCI considers that were any new government funded benefit scheme created that linked women in employment, access to the scheme should be based on similar eligibility / service requirements to the existing unpaid entitlement. (at least 12 months service be required before any form of parental or maternity becomes accessible).

Duration 

[286] Any government funded scheme of maternity benefits should be subject to ongoing review. Duration must have primary regard to budgetary affordability, and the appropriate role of government in this area, given all of the other priorities the community places on governments. 

[287] It is also far from clear why debate on this issue is necessarily framed in terms of wage payments either at the minimum wage, or at some other amount.  The issue is one of an appropriate government funded income transfer to women with children, and this is essentially a discussion of the quantum of payment rather than the duration upon which it is calculated.  Again, form should not outweigh function in this area.   

[288] Other options need to remain under consideration, including the government paying a lump sum to any eligible persons, or paying under the standard Centrelink social security payment timetable.  Either approach would obviate any consideration of nominal duration to calculate payment. 

Q.33
For how many weeks should paid maternity leave be available? (p.73)

[289] See above.

Q.34
Should the duration of paid maternity leave be extended in special circumstances, such as illness of the mother or child? (p.73)
[290] See above. 

Level of Payment

[291] Whether a scheme is designed to supplement financial support while absent from the workplace, or to replace income is a fundamental issue to be determined prior to being able to further consider this issue. The first approach seems the more appropriate basis for government policy and expenditure. Equity and budgetary considerations would appear to discard full pre-maternity earnings, and mitigate in favour of some form of targeted single rate approach, with capping and/or means testing.  

Q.35
Do you consider that paid maternity leave should be paid as a fixed amount or a proportion of income? Why? (p.74)

[292] See above.  

Q.36
If paid maternity leave were to be a fixed amount what should that amount be? For example:

· unemployment benefits or parenting payment; 

· the federal minimum award wage; 

· average weekly earnings or a proportion of it; 

· women’s average weekly earnings or a proportion of it; or

· an individual’s full pay or a proportion of it.  (p.74)
[293] See above.

Q.37
If paid maternity leave were to be a proportion of income, what proportion should it be and should there be a cap or maximum rate for payments? (p.74)
[294] See above.

Funding Source 

[295] ACCI has clearly argued there is no conceptual or equity basis for employers to directly fund the creation of an additional maternity entitlement

[296] It is welcome that this has been recognised in the Issues Paper and by the Sex Discrimination Commissioner:   

a) Commissioner Goward stated the following on the Radio National Life Matters program on 19 April 2002: 

““There is no suggestion from anyone I have spoken to that employers should pay for this”… 

(Speaking in regard to international experience)“It is almost universally a government benefit.”.  

“There is no suggestion that employers will pay for it (paid maternity leave)”.  

“If you make employers pay for it out of their own pocket, good night small business, good night a lot of women’s jobs in the workforce”. 

[297] It is completely unwelcome that the ACTU has chosen to frame its preferred approach to this issue in terms of an employer levy to top up a government payment.  This ignores the very real scope for detriment to employment, employability, the economy and labour market stressed throughout this submission.
  The ACTU has advanced an unsatisfactory and un-costed submission which it has not proven to be effective or equitable. The ACTU intervention highlights the imperative argued by ACCI in this submission that any government funded entitlement insulate employers from mandatory top-up via the Australian industrial system.

Q. 38
How do you consider paid maternity leave should be funded? Why? (p.75)

[298] In this submission ACCI has argued that the Commonwealth should examine and consider restructuring existing government funded maternity, parenting and family payments made via the Australian social welfare system. 

[299] There is a clear and established recognition that mandatory employer funding is not appropriate.    

Q.39
Do you consider that there is a stronger case for funding by government, employers or employees? If so, why? Would a form of combined funding work effectively? How? (p.75)

[300] See above. 

Q.40
If employers were to contribute to paid maternity leave, do you think this funding should be provided by individual employers or be spread across all employers? (p.75)

[301] There is a clear and established recognition that direct mandatory employer funding is not appropriate 

[302] A levy and individual funding would have the same prejudicial and detrimental effect upon employers, and thereby on female employees, the economy and wider society.  There are also significant conceptual and practical difficulties with a levy which dictate that it also not be further considered. 

Q.41
If employers were to contribute to paid maternity leave, should there be any exemptions for certain types of employers (e.g. those with less than 20 employees)? (p.75)
[303] Employers should not contribute directly, or via a levy to any additional maternity entitlement.   

10. COMMENTS ON SPECIFIC OPTIONS 

HREOC Issues Paper –Part D (Chapter 12)

Option One: Employment Based Payment – Government Funded 

[304] Any payment should not be employment based.  Maternity is a societal not an employment issue.  There is a distinction between the unpaid entitlement which relies upon employers to implement a return to work, and an income transfer which has, to date, been payable by government. 

[305] A government payment appears inherently superior to any other payment option. ACCI agrees with the advantage that such a payment would “reduce disincentives to the employment of women that may arise if employers were required to directly fund paid maternity leave”.
[306] Any government payment would need to be accompanied by changes to law which quarantined the issue outside of the mandatory powers of the industrial relations system. 

[307] Government payments should be paid by the government.   Employers are not a substitute for Centrelink for the payment of government benefits. Employers would have a preference to only return employees to their payroll when they return to work. 

[308] There is also scope for considerable confusion in the administration, taxation etc of any payments by employers on behalf of government, and major bureaucratic and transfer costs.  

[309] The supposed advantage that this option would “limit the cost of government compared to a universal payment” appears spurious.   The issue should be the level of payment that is warranted based on the social policy rationale for the scheme. 

Option Two: Direct Payment – Employer Funded 

[310] ACCI opposes any form of mandatory employer funding, which would fundamentally compromise any supposed gains from pursuing this issue. 

[311] We have also clear public recognition from the Sex Discrimination Commissioner on this issue, including her conclusion that: 

““If you make employers pay for it out of their own pocket, good night small business, good night a lot of women’s jobs in the workforce”.

[312] It is also difficult to reconcile the proposed basis of payment based on previous earnings with any general notion of equity or supporting the meeting of costs.   A single rate, capped approach would appear more appropriate. 

[313] Any mandatory employer top up is also inappropriate.  There would be large transaction and administration costs inherent in any composite funding scheme in Australia.  

[314] The identified advantages of an employer funded scheme are spurious: benefits to employers are vastly exaggerated and incorrectly tag maternity as a workplace rather than societal issue.   In contrast the disadvantages reflect valid concerns. 

Option Three: Universal Payment – Government Funded 

[315] This would appear to be the best of the options identified in Chapter 12, although it would need to be accompanied by the qualifications outlined in this submission (for example, its suggestion of employer top-up is objectionable). 

[316] It has the advantage over Option One of allowing a single payer (the government) to use existing administrative and payment processes to pay an additional entitlement.  It does not require any administrative role of employers, nor does it create the confusion inherent in employers continuing to pay “wages” on behalf of government to employees who are not working. 

[317] It is difficult to comprehend the cost shifting argument on p.79.  To date, the efforts of those who have agreed to paid leave have been lauded by proponents of additional benefits.  It is difficult to comprehend that such employers would reverse the human resource rationale for creating paid leave in the first place. There would need to be a quarantining of the mandatory powers of the industrial relations system to prevent any forced top up by employers. 

Option Four : Social Insurance / Superannuation Scheme – Joint Funding

[318] This proposal is opposed. The cost of superannuation to employers in Australia is already high, and the creation of what in effect would be a new tax will be a cost on employment. 

[319] There are significant potential administrative, funding and equity problems based on the marrying of funding to individuals seeking to access benefits on a contributory basis.  It is far from clear how such a scheme could become sufficiently funded.  

[320] Once there was a recognition that superannuation could be used for this purpose, there would be a never-ending series of claims for access to superannuation.   Retirement incomes could be compromised.  

[321] It is unclear whether there will be access to payment for those who do not have children and at what point in life. 

[322] It is also far from clear why this proposal has been articulated without a requirement for employee contributions. There are major conceptual and practical flaws inherent in this option.

Option Five: Employer Levy

[323] This is also opposed. Levies cost employers, both directly and in their administration.   As an additional labour on cost – they directly detract from the capacity of employers to create jobs.  They thereby cost the community. 

[324] Any levy would also come on top of existing labour on-costs such superannuation, payroll tax, workers compensation, and FBT.    The true cost of employment would increase from its already high level. 

[325] It is absolutely correct that a levy would be a new tax, paid by all employers.  It is thereby a tax on employment.

[326] The remainder of the disadvantages of a levy are also valid, including inherent administrative cost and complication. 

[327] The proposed approach implies the creation of an additional administrative bureaucracy.  In contrast, a government funded approach could be implemented solely from revenue, and using additional agencies.  (Option 3)

[328] It is instructive that there do not appear to be any specific advantages to a levy above any other potentially viable proposal.  

Chapter 12 Questions 
	Q.42
Who should be responsible for funding paid maternity leave? (p.82)


[329] Mandatory employer funded options are not acceptable.  The Sex Discrimination Commissioner’s conclusion in this regard remains highly valid: 

[330] Were there to be an additional maternity benefit (on the basis of a sound and demonstrated public policy rationale), this could only proceed on the basis of government funding.  

	Q.43
Do you support a particular option or model for a paid maternity leave scheme? (p.82)


[331] See above. 

	Q.44
Do you have any information relevant to costing these models? (p.82)


[332] See above. 
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ATTACHMENT B – ACCI POPULATION POLICY

PRINCIPLES OF POPULATION POLICY

Australia’s economic prospects and social fabric are dependent upon the level and composition of the resident population.  

The age profile and the education/training standards of Australia’s population will underpin our economic competitiveness, while the cultural mix and spatial distribution of the populace with have a powerful influence on our society. 

Successive Australian Governments traditionally have not pursued explicit, extensive or transparent population policies. Rather, ‘population policy’ in Australia has been conducted implicitly through various mixes of immigration, education and training, regional development and infrastructure policies. 

While continuation of the implicit approach to population policy may be the preferred approach of policy-makers, it is important population policy have a high degree of consistency, cohesion and transparency, as a sound approach to such an important area of public policy. 

POLICY OBJECTIVES

ACCI’s overarching population policy objectives are: 

· to encourage the Australian Government to produce on a regular basis explicit, integrated and transparent statements on population policy 

· such policy statements should address, and be informed by, over a medium to longer term time horizon the broad range of issues linked to and associated with population policy 

· these issues include immigration, education and training, health, indigenous peoples, regional development, infrastructure and transport 

· governments can legitimately pursue a more active role in elements of population policy such as immigration, education and health, and infrastructure supply, however, natural increase and internal migration are properly the sole and unfettered prerogative of the individual

· while not endorsing a deterministic approach to population policy, commerce and industry would generally prefer a nation with a growing, rather than a declining, resident population.  

· beyond that inclination, commerce and industry does not discriminate on the basis of age, sex, racial, religious, or ethnic profile, while the internal geographic distribution of the resident population should be at the choice of the individual. 

THE POLICY FRAMEWORK

Successive Australian Governments of both political persuasions have pursued implicit population policies through channels such as immigration, education, urban and regional development, and retirement incomes policies. The Australian approach to population policy can be likened to loosely linking pieces of a fragmented jigsaw. 

These policy approaches have tended to be responsive to population change and, with the exception of the migration component, have not sought to influence its direction or composition. 

While such policy approaches may have the advantage of recognising the limited role for government in population policy, they have the disadvantage of lacking cohesion and transparency. 

The better and preferred approach is for the Australian Government, in consultation with the State and Territory Governments (recognising their direct responsibilities in key aspects of population policy e.g. education and health), to enunciate an explicit, extensive and transparent population policy. 

The central thrust of such a population policy must be to influence and respond to population change in ways which advance Australia’s national interests. Similarly, population policy must be viewed, and pursued, over a longer (generational), not a short-term time frame. 

Operating a Population Policy 

The role of government in population policy must be a judicious mix of seeking to determine and influence the relevant components of population policy, and to clearly understand the appropriate role for government in each case (i.e. where and when it has an active and deterministic, and where and when it has an influential, role). 

Governments can legitimately play a more active and deterministic role in areas like migration, education and health, while natural increase and internal migration (i.e. location of residence) are properly the sole and unfettered prerogative of the individual. 

Governments should adopt a clear anticipatory approach to population developments. The foundation for this work is the continued production by the Australian Bureau of Statistics on a triennial basis of independent and high-quality projections of the Australian resident population, both in aggregate and for key demographic parameters. 

Reflecting the need for a more explicit and transparent approach to population policy, the Australian Government, at Ministerial level, should present to the Parliament within a reasonable period following the release of these projections, a formal statement on population policy, including their implications for policy. 

The State and Territory Governments are encouraged to undertake similar initiatives for their respective jurisdictions regarding, in particular, patterns and projections of internal migration, and education, health and infrastructure provision. 

The Australian Government could usefully be assisted in framing its views on population policy, and in development of the triennial Ministerial Statement, by a National Population Council. 

The Council would be chaired by the responsible Minister and comprise high-quality and objective individuals with expertise in relevant areas, complemented by a Key Centre on Population Research and Policy located within a suitable Australian tertiary institution. 

The primary functions of the National Population Council would include co-ordinating the disparate work on population-related issues within government, facilitating a national perspective on population issues, and coalescing the better analytical and objective thinking on population issues within the Australian economy and society. 

Commerce and industry recognises the value of the National Population (Borrie) Inquiry undertaken almost a quarter of a century ago, and considers it may be timely to initiate a similar inquiry. Any such inquiry would be worthwhile provided it was independent and analytically rigorous, with broad and objective terms of reference. 

The Components of Population Policy 

Australia’s population is likely to evolve in reasonably predictable ways over the next half century. 

Advances in demographic methods mean, excepting war and famine, the main characteristics of population growth through natural increase (e.g. numbers, age, gender) can be projected with relatively high degrees of confidence. Net migration is also relatively easily predictable, given its largely managed nature. 

National governments can play a more deterministic role in the migration intake, through their capacity and prerogative to manage, inter alia, the numbers and composition of the intake (i.e. how many, where from, what economic and/or social characteristics). 

Australian Governments should continue to manage carefully and sensitively our national migration program, both for its economic and social contribution to the nation, and for its role within a wider population policy. 

But, immigration is not, and must not, be regarded as the totality of population policy. Immigration cannot be a complete substitute for continuing declines in fertility rates (which are expected to remain below replacement well into the foreseeable future). 

Governments, however, have a much lesser policy role in determining the natural increase component of population policy. 

While governments may wish to pursue an influential or persuasive role in the natural increase component, this should not extend to a deterministic or heavy-handed interventionist role, such being incompatible with the civil liberties approach of Australian society. Decisions regarding natural increase should be the sole, exclusive and unfettered responsibility of the individual. 

Governments can legitimately seek to understand and make appropriate resource allocation decisions for the economic and social aspects of projected fertility and mortality (e.g. for the location of schools and hospitals), but should not seek to directly and deliberately manipulate outcomes. 

Issues in Population Policy 

The issues of Australia’s ‘carrying capacity’ and/or optimum population’ have been recurrent features of past debates over the nature and thrust of a national population policy. 

Commerce and industry regards both concepts as lacking precision, having variable application across the nation, and as such should be discounted in framing population policy. As such, Australian Governments should not enunciate any ‘optimum population’ or preferred absolute (numerical) population outcome. 

Given the contentious and emotional nature of the science’ underpinning such matters, considerable care and due diligence should be used in considering environmental arguments when setting population policy. 

Environmental issues should no more than lightly inform population policy. Many of the environmental issues which are often linked to population are more the legacy of inadequate land management policies and/or practices, and should properly be dealt with directly through separate policy mechanisms. 

Population policy extends beyond mere quantitative measures of human beings living within our national borders. It must also include qualitative aspects. 

The associated dimensions of the compositional issues (i.e. ‘who are they’) and the locational issues (i.e. ‘where do they live’) can be equally, if not more, important than the quantitative issues (i.e. ‘how many’) of population policy. 

The geographic distribution of the population across the continent has traditionally been a focus of policy-makers for reasons of economic and social development, and national defence. Population movements from rural to provincial, inland to coastal, and provincial to urban areas are also of significance for infrastructure provision and regional development. 

While commerce and industry supports the freedom of the individual to reside where they wish, policy-makers will need a clear understanding of the causes of the various patterns of internal migration, with governments focusing on policy-based causes of these movements, for example in infrastructure supply. 

Other qualitative aspects of population policy, such as health, education and training, employment and indigenous peoples are addressed in other, discrete elements of the Chamber’s policy platform. 

While Australia is an island and sovereign nation, our national population policies must be developed and operate in cognisance of global trends - economic, population, social and strategic. Australia must not seek to practice isolationism in any aspect of policy, including population policy. 

Nevertheless, commerce and industry considers immigration policy an inappropriate mechanism for dealing with population pressures in other parts of the world. Insofar as the Australian Government identifies or is called upon to play a role in global population matters, this is best done through our foreign aid program working in conjunction with like-minded countries in the best interests of the recipients. An orientation in our aid program, in relevant countries, towards education and health could be particularly useful from a global population perspective.  
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