WORKPLACE RELATIONS AMENDMENT (PAID MATERNITY LEAVE) BILL 2002
SENATE EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION LEGISLATION COMMITTEE

SUBMISSION BY THE AUSTRALIAN CHAMBER OF COMMERCE AND INDUSTRY (ACCI) INTO THE PRIVATE MEMBER’S BILL INTRODUCED BY SENATOR STOTT DESPOIJA

ACCI

· The Australian Chamber of Commerce and Industry (ACCI) is Australia’s peak council of Australian business associations. ACCI’s members are employer organisations in all States and Territories and all major sectors of Australian industry.

· Through our membership, ACCI represents over 350,000 businesses nationwide, including:

· The top 100 companies. 

· Over 55,000 medium sized enterprises employing 20 to 100 people. 

· Over 280,000 smaller enterprises employing less than 20 people. 

· Membership of ACCI comprises State and Territory Chambers of Commerce and national employer and industry associations.  Each ACCI member is a representative body for small employers and sole traders, as well as medium and larger businesses. 

· Each ACCI member organisation, through its network of businesses, identifies the concerns of its members and plans united action.  Through this process, business policies are developed and strategies for change are implemented.  

· ACCI members actively participate in developing national policy on a collective and individual basis. ACCI members, as individual business organisations in their own right, are able to also independently develop business policy within their own sector or jurisdiction. 

· ACCI has represented Australian employers in the development, application and refinement of employment based maternity benefits.  This included taking the lead in representing employers in the 1979 Maternity Leave Test Case, and in subsequent test case proceedings before the Australian Industrial Relations Commission and its predecessors.  

· ACCI also represents Australian business on national policy issues including the Commonwealth budget, taxation, the provision of government services, and thereby the social security safety net in Australia. 

· ACCI is recognised in international forums as Australia’s peak business organisation.  

· ACCI is Australia’s permanent representative to the International Labour Conference (ILC), the International Labour Organisation (ILO), and on the International Organisation of Employers (IOE). 

· ACCI and its predecessor organisations represented Australian employers in the making, revision, and (as appropriate) interpretation and observance of each of the ILO instruments concerning maternity benefits. 

BACKGROUND

· ACCI has taken an active interest in the current Australian debate on paid maternity leave and family policy.

· During 2002, ACCI has formulated a comprehensive multi-industry response to the issues concerning paid maternity leave that have been raised by the Human Rights and Equal Opportunity Commission (HREOC) in its April 2002 interim discussion paper ‘Valuing Parenthood: Options for Paid Maternity Leave’.

· Many of the issues raised in the HREOC discussion paper and in the ACCI response to it are directly relevant to the consideration of the Workplace Relations Amendment (Paid Maternity Leave) Bill 2002 introduced by senator Stott Despoija in to the Australian Senate.

· A copy of the ACCI response to the HREOC discussion paper is attached to this submission, and forms the basis upon which ACCI responds to the general policy issues raised in Senator Stott Despoija’s Bill.

KEY PRINCIPLES

· It is unnecessary to repeat the content of the ACCI position as outlined in the attachment to this submission.

· Suffice to say though, that in general terms ACCI approaches the policy issues contained in Senator Stott Despoija’s Bill (and the HREOC discussion paper for that matter) according to the following principles:

1. ACCI supports sensible and affordable measures in the workplace and by governments which contribute to an improved balance between work and family;

2. The most important of those measures is a flexible workplace relations system that does not impose ‘one size fits all’ rules;

3. The primary contributor to women balancing employment and maternity is the provision of leave. It is the leave that provides the choice for women to resume a career post maternity;

4. Australian employers already provide 52 weeks of unpaid leave for maternity purposes. This is well in excess of international standards;

5. ACCI supports longstanding Australian practice of the Commonwealth government providing affordable benefits for maternity, parenting and families through the social welfare system;

6. ACCI does not support compulsory employer funded paid maternity leave for businesses of any size. It is not an employer’s responsibility to fund parenthood or population policy in our society. No credible international standard imposes that burden directly on employers. Such an approach may be counterproductive to the employment of women;

7. A better alternative is to review existing Commonwealth social welfare funding for maternity, parenting and families with a view to examining whether such payments should be restructured to include a national government funded maternity benefits scheme. Childcare and re-training needs should also be examined by governments;

8. If a review of existing government payments leads to a government funded maternity benefits scheme, the scheme must be affordable to the budget, and must be accompanied by changes to industrial laws that would prevent the industrial system doubling–up with compulsory paid maternity leave obligations on employers;

9. ACCI supports the rights of an employer and its employees in individual workplaces to negotiate work and family issues through mutually beneficial workplace agreements, so long as any agreement is confined to that business and its staff;

10. Through existing personal and business taxation obligations, employers contribute to funding maternity, parenting and family benefits paid by the Commonwealth via the social welfare system.

GENERAL COMMENTARY

· It is premature for the parliament to pass any legislation that would constitute a paid maternity leave scheme.

· ACCI would however participate in a review of existing Commonwealth social welfare funding for maternity, parenting and families with a view to examining whether such payments should be restructured into a national government funded maternity benefits scheme.

· If the wider community considers it benefits from the provision of government maternity benefits (including benefits paid whilst on leave from employment), it must be prepared to pay for it.  

· Were Government to consider a revised maternity benefit scheme in Australia further policy debate should be framed solely in terms of a government benefit.  Appropriate policy caution should be exercised in order to minimise cost to government or unintended consequences. It would be important that: 

· Any new approach be capable of integration into budgetary settings and government services, such that there is no detriment to employers, the economy, the labour market, and the society. 

· Consideration be given to options which would recast and re-formulate existing government income transfers on maternity, minimising the need to create additional expenditures and approaches, and minimising scope for inconsistencies between existing and new benefits.  

· The government benefit must be accompanied by changes to industrial laws that would prevent the industrial system doubling–up with compulsory paid maternity leave obligations on employers. 

· Debate on additional maternity benefits should only proceed on a proper understanding of the substantial benefits Australian society already provides to mothers and children, including: 

· The well established and accepted Australian unpaid maternity leave standard. 

· Substantial social security and health benefits. 

· The broader issues of individual and family responsibility for parenting.

· The key considerations in addressing such a major area of social, and potentially budgetary policy, should be sound research, and a demonstrated basis for policy change. For example, assumptions of a relevant relationship between payment for maternity and fertility rates should not be accepted on face value.

· The nominal form of any entitlement or benefit cannot outweigh the need to balance wider considerations, including the most effective approach that best meets the needs of Australian society generally.  Fundamental issues of individual and community responsibility arise in a broader debate about parenthood than simply ‘who should pay’. Many of these issues are raised in the ACCI analysis ‘Who Pays for Parenthood’ (ACCI Review April 2002).

· Australian employers already significantly support maternity, and provide/contribute to entitlements well in excess of most other societies. It would be inequitable and untenable for employers to be asked to assume sole or partial direct responsibility for the funding of (or payments under) any new scheme.  Employers simply cannot afford to, and should not be asked to, fund any additional benefit. No international standard imposes that burden directly on employers.

· Business viability, and the employment of Australian women would be threatened by any scheme which required direct employer funding.  This has been recognised during 2002 by the federal Sex Discrimination Commissioner.  

· Reported international experience must be employed very cautiously, and with an appropriate examination of the assumptions and approaches which underpin research.   When examined in detail, many international comparisons often used to legitimise additional maternity benefits in Australia, do not stand up. No other international jurisdiction has an industrial relations system like the Australian system that can impose compulsory employment burdens on employers beyond any government scheme.

· To the extent that additional employment based maternity benefits are considered relevant by employers and employees in particular enterprises, the best way to progress this is through bargaining. 

· The fact, that a limited range of employers have negotiated additional paid benefits does not support a change in the universal entitlement provided by society.  What some employers can do, does not indicate what all employers can or should do.

· The very real prospect for flow on into industrial claims by trade unions, including claims for top up to some union calculated “standard” of payment, must be properly taken into account, and any national policy changes must quarantine industry against the potential for compulsory top-up of a government funded scheme by employers through the industrial system.

· Other policy options such as addressing unmet needs in the area of child care and re-training are alternative policy approaches, and should be considered.

SPECIFIC COMMENTARY

· ACCI does not advocate the passage of the Workplace Relations Amendment (Paid Maternity Leave) Bill 2002 as introduced by Senator Stott Despoija.

· For reasons outlined above, it is premature for the Australian parliament to enact any legislation giving effect to a paid maternity leave scheme in the absence of a clear resolution of the issues outlined above by ACCI, and in the absence of a settled rationale for a national paid maternity leave scheme.

· In addition, the Bill does not adequately deal with the crucial issue of the interface between a national paid maternity leave scheme and the operation of the Australian conciliation, arbitration and bargaining systems – in federal and State workplace relations laws.

· The interests of employers is not protected by a government scheme that exposes industry to top-up claims being pursued through the industrial system. Under no circumstances should employers be exposed to the risk of compulsory paid maternity leave contributions being imposed by industrial tribunals – either through award variation or through arbitration under dispute resolution provisions in workplace agreements.

· The Bill by Senator Stott Despoija is deficient in that it would expose employers to the risk of compulsory payments on both counts.

· The Bill is also deficient in that it would impose a new administrative obligation on employers – whilst it proposes a minimum government funded scheme, it does this by a government advance to the employer who then has to make the payment to the relevant employee. This is an unacceptable administrative impost on industry. More so, it also blurs the line that must be drawn between government funded maternity benefits on the one hand, and the industrial system.

· Government funded maternity payments should be government provided, not handled by employers.

· The blurring of the necessary demarcation between government and industry responsibilities in this area is also reflected in the proposition in the Bill that maternity benefits would be treated as normal wage and salary income for the purpose of industrial entitlements such as superannuation and leave. This is not justified, and is inconsistent with the treatment of the unpaid entitlement in the industrial system.

· However the Bill introduced by Senator Stott Despoija does add to the constructive debate of this issue in the community.

· The Bill is valuable in that it is premised on the proposition that a national scheme should be government funded and not industry funded. As explained above, however, that proposition is undermined by subsequent terms of the Bill which open the door for compulsory employer top-up under the Australian industrial system.

