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9 July, 2002

The Secretary

Senate Employment Workplace Relations and Education Legislation Committee

Parliament House,

Canberra  ACT   2600

Re:  Workplace Relations Amendment (Paid Maternity Leave) Bill 2002

The Community and Public Sector Union (PSU Group), welcomes the opportunity to comment on the provisions of the Workplace Relations Amendment (Paid Maternity Leave) Bill 2002.

We believe the CPSU (PSU group) has a unique insight into thirty years experience with the application of the Maternity Leave (Commonwealth employees) Act 1973, which will assist your deliberations.

The CPSU (PSU group) is a federally registered union whose coverage is predominantly in the federal public sector.  Our coverage also includes the Australian Capital Territory and Northern Territory governments, and public and private sector employers in the communications, aviation, broadcasting and pharmaceutical industries.  We understand that the CPSU (SPSF group) will address issues relevant to State public sector employees.

A number of relevant issues to the bill have been canvassed in detail in our recent response to the Human Rights & Equal Opportunity Commission’s options paper – Valuing Parenthood – Options for Paid Maternity Leave: Interim Paper 2002.  A copy of our submission is attached for your information.  

The key recommendations to note in relation to our submission as they pertain to the legislation before the Committee are:

1. Where employees are currently entitled to paid maternity leave, they should continue to receive full payment.

2. The Commonwealth continue to provide a legislated right to Paid Maternity Leave at least at current levels of entitlement.

3. The Commonwealth, ACT and Northern Territory governments improve the current entitlement of 12 weeks paid leave to a minimum of 14 weeks.

4. Transitional arrangements to any new universal paid maternity leave scheme address the needs of all Commonwealth, ACT and Northern Territory government employees currently excluded from entitlements under the Maternity Leave (Commonwealth Employees) Act 1973.

5. The Commonwealth to undertake a review of current policy in relation to transmission of business, outsourcing and privatisation of public sector agencies, statutory authorities and government business enterprises such as Medibank Private and Telstra, to ensure access to paid maternity leave as currently provided under the Maternity Leave (Commonwealth Employees) Act 1973 is retained.

6. That any consequential or adjustment to State and Territory grants as part of the process of introducing a universal paid maternity leave scheme should ensure no detriment to ACT and Northern Territory public sector employees entitlements under the Maternity Leave (Commonwealth Employees) act 1973 and the capacity of their respective governments to fully fund 100% income replacement.

7. Support for the ACTU paid maternity leave model for a general government funded scheme and employer levy as outlined in its submission to the HREOC interim discussion paper.

In relation to specific matters contained in the Workplace Relations amendment (Paid Maternity Leave) Bill 2002, the CPSU makes the following comments:

Specific clauses

Proposed s170KD

S170KD (5) (and clause 12(1))

“This maternity payment does not affect or reduce any other entitlement that the employee may have under the terms of any other employment agreement, award or law."

A possibly inadvertent, outcome of this wording could be that a certified agreement, which actually provides an entitlement inferior to that provided for in the Bill, would prevail over the provisions of the Bill.  Words such as “This maternity payment does not operate to reduce any other entitlement…..” might be preferable.

S170KD (6)

“However, this maternity payment is not paid to Commonwealth, State or Territory government employees (who receive other government funded payments).  It is payable to other employees who meet the eligibility requirements.

It should be noted that there is wide variation in relation to paid maternity leave entitlements received at a Commonwealth, State and Territory level. In the main, Commonwealth and Territory public sector employees are scheduled to the Paid Maternity Leave (Commonwealth Employment) Act 1973, however, there are widely divergent entitlements for State public sector employees.  It is therefore recommended that a more exhaustive review be done in relation to this clause to ensure no detriment occurs to government employees at the Commonwealth, State or Territory level.

Proposed Schedule 15, Part 2

Clause 4(1)(b)

Suggest tighter definition for this clause as there could be considerable debate as to  what organisations constitute  “non-market, non-profit institutions…” resulting in some employees in need of paid maternity leave being inadvertently be excluded. 

Clause 10(2)(a)

In this situation there could be an overlap between the required notice period (eg. s170CM) and paid maternity leave entitlement. We would recommend the addition of a subparagraph that provides that any required period of notice would be served separately (or at the conclusion) of the period of paid maternity leave entitlement.

Clause 11(2)

We assume this subclause refers to situations where an employee is employed concurrently by more than one employer.  We would strongly recommend that a formula be devised, so that there can be no dispute, as to the proportioning of entitlement in these circumstances.

Clause 12(1)

Please see comments in respect of s170KD (1)

Clause 12(3)

Interaction between these clauses and Part VIII of the Act is problematic. Part VIII only covers breaches of awards, Certified Agreements or orders. The prohibition in this clause, if breached, would be a breach of the Act (as well as a breach of the relevant Award or certified agreement if an entitlement was not paid). Accordingly remedies for breach might be better suited for inclusion in this clause/Part of the Act. 

In conclusion 

As outlined in more detail in our HREOC submission (pages 12-15), the CPSU has been able to improve current public and private sector access to both paid maternity and paternity leave provisions in Enterprise Bargaining. Initiatives such as six weeks paid maternity leave in the commercial television industry and an additional two weeks paid maternity leave in the Refugee Review Tribunal, highlight contemporary bargaining outcomes as well as pointing to increasing demands by employees for the modernisation of their entitlements to maternity and paternity leave.

So, while it can be seen that enterprise agreement making under the provisions of the Workplace Relations Act 1996, has resulted in initiatives at the enterprise level, and while welcome, these will inevitably fall short of the provisions of a nationally legislated scheme.  These initiatives are potentially restricted to unionised and industrially organised sectors of the workforce.

The CPSU fully supports the introduction of a national scheme of paid maternity leave and endorses the proposal outlined by the Australian Council of Trade Unions in its submission to the HREOC Valuing Parenthood- Options for Paid Maternity Leave: Interim Paper 2002.

Further comment 

For the purposes of further comment or contact on the CPSU submission, my direct telephone number is 02 6220 9664.

e-mail address : margaret_gillespie@cpsu.org
Yours sincerely

Margaret Gillespie

Assistant National Secretary

Community and Public Sector Union

1st Floor,

40 Brisbane Avenue

Canberra  ACT  2600
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