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July 2002

Summary of Recommendations

4.
Preferred Scheme

RECOMMENDATION: That Option one be adopted, being an employment-based government funded model of paid maternity leave for 14 weeks set at the national minimum wage.

RECOMMENDATION: That any paid maternity leave scheme should include an assurance that women accessing paid maternity leave should not experience any loss of seniority upon return to work.

5. 
Casual Employees

RECOMMENDATION: That any system of paid maternity leave be made accessible to casual employees with 12 months' service and a reasonable expectation of ongoing employment. 

6. 
Fixed Term Contract Employees

RECOMMENDATION: That an employee who is employed on a fixed term contract whose contract expires when the employee is at least 20 weeks pregnant, and whose employment does not continue beyond the date of expiry should be entitled to paid maternity leave unless:

a) she was offered and refused another contract of broadly comparable employment; or

b) the work she had performed under the fixed term contract is no longer being performed at all. 

AND that a fixed term contract employee who is on maternity leave at the expiry of the initial contract, and who is subsequently employed on another employment contract after a gap in time, should be entitled to the full paid maternity leave payment.

1. Introduction

The National Tertiary Education Union (NTEU) represents more than 26,000 staff employed in tertiary education in Australia. NTEU represents academic and general staff in the university sector, staff of student organisations, English Language Intensive Courses for Overseas Students (ELICOS) staff and staff working in university companies. It represents an increasing number of staff working in private education providers, TAFE and adult education.

NTEU’s membership includes 49% women, who are well represented in all the union’s representative elected bodies, and who also participate in the union’s affairs through the Women’s Action Committee. The Women’s Action Committee comprises representatives of women from each State and Territory and an Indigenous representative. It represents the specific interests of women working in Australian tertiary education institutions. The Women’s Action Committee advises on the development of policy and industrial strategies: this submission has been developed in conjunction with the Women’s Action Committee and the NTEU’s annual Women’s Conference.

The NTEU welcomes the advent of Valuing Parenthood: Options for Paid Maternity Leave and the debate it has engendered in relation to a common standard of paid maternity leave for Australian working women. Whilst in the higher education industry paid maternity leave is the industry standard, NTEU believes that this should be a universal right applicable to all working women – not just to those who have the industrial and political strength to achieve it through workplace enterprise bargaining.

The benefits of paid maternity leave are comprehensively set out in Valuing Parenthood and the NTEU does not wish to repeat those, save to say that the NTEU agrees with those reasons for an Australian system of paid maternity leave for working women.

2. A Work-Related Entitlement for Women

The dual presumptions in Valuing Parenthood in favour of, to start with, a system of paid maternity leave for working women and for such paid leave being available to mothers rather than to men and women alike, are also agreed by the NTEU.

Whilst NTEU would not wish to make any assertion that the current social security system is in any way adequate to support the needs of Australian mothers not in the workforce, NTEU agrees that the current debate about a standard of paid maternity leave should focus on the rights of women who work. This is simply because fundamentally different issues face women in the workforce who have children from those issues faced by women who are not working. 

Women in work face unique disadvantage, including employment discrimination, lack of access to career progression and low wages compared with their male counterparts. This disadvantage is often exacerbated greatly if a woman chooses to have a child. Paid maternity leave for working women is one way to combat this kind of overall disadvantage for women: the fact that provision for paid maternity leave for working women is reflected in International Labor Organisation and United Nations Conventions
, and that almost all western nations provide for paid maternity leave for working women reflects international acceptance of this view.

NTEU agrees that non-working mothers should receive adequate financial support, however discussion about the breadth and the form of such financial support opens up a plethora of issues that go to the fundamental nature of the Australian social security system. NTEU’s submission is that this goes well beyond the scope of the debate about paid maternity leave: indeed, because these issues are so vitally important, such questions should be properly addressed in a comprehensive review of the nation’s overall social security system. 

Further, NTEU agrees with Valuing Parenthood in relation to the presumption in favour of paid maternity leave to paid parental leave, including adoption leave, for the reasons set out at 1.3 in that document.
 

3. The Higher Education Sector

In the higher education sector, as in most industries, women are still underrepresented in the higher classification levels. This underrepresentation is one continuing result of gender disadvantage experienced by women in higher education. However, underrepresentation of women in the higher education sector is not as extreme as in many other industries, a factor that can be attributed to some extent to the ongoing existence of a paid standard of maternity leave in the industry.

3.1
Gender Balance in the University Workforce
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Latest data from the Department of Education, Science and Training reveal that women comprise 51.7% of staff working in universities. However, women remain substantially underrepresented among academics, where they make up only 34.5% of all academic staff positions calculated on a full-time equivalent basis
. Their representation has hardly changed since 1991, when 31% of all academic staff were women.
 

Furthermore, the proportion of women working at the senior academic classification levels has changed little over time (Table 1). In 2001, the proportion of women working at Levels A and B (Lecturer level) was far larger than for the academic workforce generally: 70% of academic women were employed at Levels A and B, compared with 54% of the total academic workforce.
 In contrast, only 44% of male academics work at Levels A and B. 

Conversely, 20% of all women academics were employed at Level C (Senior Lecturer) compared with 25% of the total workforce (and 28% of male academics). 10% of all women academics were employed at Levels D and E (Associate Professor and above) compared with 21% of the total workforce (28% of male academics).

Not surprisingly, the concentration of women at lower levels of academic employment is reflected in their underrepresentation at senior academic classification levels. Table 2 reflects data on the gender composition of staff employed at levels D and E – that is, Associate Professor and above. The proportion of staff at these levels who are women has grown only slowly, from 10% in 1991 to approximately 17% in 2001. This remains well below what might be expected given women’s share of the academic workforce - suggesting that there is still a measure of disadvantage experienced by women in progressing academic careers.
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Underrepresentation at senior levels is, of course, reflected in terms of levels of income earned, and a study of gender pay equity in higher education by RMIT researchers Belinda Probert, Peter Ewer and Kim Whiting showed that in 1997, on average, male academics earned around $439 per fortnight more than women
.
This is not to suggest that women are not committed to their careers, or capable of achieving academic success. The study by Probert et al, which incorporated extensive interview and survey data, found women academics to be just as career-oriented and ambitious as men. However, the study also found that women were far more likely to be working part-time than men, and to have interrupted employment, with negative influences on their chances for promotion.

Further, the fact that women are more likely to work part-time than men cannot be put down to any concept of free “choice”. In the Probert, Ewer and Whiting study, nearly half of academic staff said that they had dependent children – but over 90% of women academics had a spouse who worked full time, compared with 57% of male academics.
 Consequently, when asked who was the main carer of children, only 4.3% of men said it was themselves, and only 44% said it was shared equally. Double the number of women than men said that family responsibilities influenced their work hours. For those women, “choice” to work part time was clearly highly constrained. NTEU would not suppose that the higher education sector’s experience is unique in this regard.

Interrupted and part-time employment and workplace discrimination can operate together to create barriers to women's career progression, and these barriers have been working effectively to restrict women academics' access to senior academic positions.  

3.2
Paid Maternity Leave and Career Progression

What conclusions for the paid maternity leave debate can be drawn from the ongoing problems women academics face in achieving career progression? In the higher education industry, the standard is for 12 weeks paid maternity leave. This standard emerged gradually during the 1970s and early 80s, had become standard custom and practice by the mid-1980s, and was incorporated into most awards of the Federal Commission. 

Despite attempts by the Federal Government in 2000-2002 to coerce employers to move away from national awards standards – through the so-called Higher Education Workplace Reform Programme - no employers have sought to reduce this standard, and at a minimum, it is reflected in all higher education certified agreements. All mothers employed on a continuing basis (except casuals) and, under certain circumstances, the 20% who are employed on fixed-term contracts, are entitled to 12 weeks paid maternity leave. The acceptance of this standard by university employers reflects the fact that they see it as in their interests in maintaining a skilled and efficient workforce.

This standard of paid maternity leave can be seen to go a long way towards ameliorating the impact of having children and the consequent pattern of interrupted employment on women's career progression. As stated in Valuing Parenthood, international evidence from the United Kingdom and the USA supports increased rates of return to work where paid maternity leave is provided
. Provision of paid maternity leave demonstrably increases a woman's likelihood to return to work after giving birth, meaning earlier re-entry into her career. Without this access to paid maternity leave, the glass ceiling could drop still further - as women's increased absence from the workforce after pregnancy leads to less access to promotion and seniority.

In general, the 12 weeks' standard of paid maternity leave in the higher education sector serves to offset women's workplace disadvantage in terms of career progression and income. Clearly however, the gender disparity in the upper academic classifications shows that this is not enough to ensure gender equality in all university classifications. More must still be done, which is why NTEU will be pressing for an improved standard of paid maternity leave in all its upcoming enterprise agreements within the university sector, including 14 weeks' paid maternity leave and 38 weeks leave at 60% pay
. The fact that paid maternity leave is already a reality for women in higher education increases NTEU’s ability to build on women’s rights, and to make this claim for improved entitlements, which is much closer to a real workable standard.

4.
Preferred Scheme

While there remain significant problems for women in higher education, it is accepted that having a basic standard of paid maternity leave leads to better retention of staff and improved continuity of service. What we can also say is that the percentage of women working in the higher education sector has not fallen, because women in the sector have an income guarantee through the existing paid maternity leave standard.

NTEU believes that the most effective way of supporting women who do not have the industrial or political strength to bargain for employer-funded paid maternity leave, such as in the higher education sector, is a government-funded 14-week payment for all working women set at the federal minimum wage, being Option one as set out in Valuing Parenthood. 

NTEU believes that supporting the International Labor Organisation standard, paid by government, is an important first step in positively reconfiguring family life. In this respect the NTEU echoes the submissions of the Australian Council of Trade Unions in response to Valuing Parenthood.

NTEU calls for a process of negotiation between employers, state and federal governments and unions to agree all the elements of the scheme. 

RECOMMENDATION: That Option one be adopted, being an employment-based government funded model of paid maternity leave for 14 weeks set at the national minimum wage.

NTEU further submits that any women accessing paid maternity leave should be assured of retention of seniority upon re-entry into the workforce.

RECOMMENDATION: That any paid maternity leave scheme should include an assurance that women accessing paid maternity leave should not experience any loss of seniority upon return to work.

5. 
Casual Employees

NTEU further believes that any system of paid maternity leave should be accessible to casual employees. NTEU notes the recent success of the ACTU in achieving 12 months' unpaid maternity leave for long term casual employees, and suggests that any paid standard should be similarly extended to casuals. 

RECOMMENDATION: That any system of paid maternity leave be made accessible to casual employees with 12 months' service and a reasonable expectation of ongoing employment. 

6. 
Fixed Term Contract Employees

In higher education, there is a very high incidence of fixed term employment, with around 29% of full time equivalent staff (academic and general) being employed on a fixed term basis.
 Despite recent gains through the Higher Education Contract of Employment Award 1998, it is still the case that many employees are employed on a succession of fixed term contracts.

NTEU is concerned that the expiry of a fixed term contract (which is not a “dismissal” for the purposes of the various unfair dismissal jurisdictions) can be used to remove an employee who is pregnant. Recent research by the Productivity Commission suggests that the use of fixed term employment is growing throughout the economy and that it is being used to avoid various forms of industrial regulation.

Further, NTEU believes that where an employee employed on a fixed term contract is on a period of maternity leave at the expiry of that contract, and is offered a subsequent employment contract after a gap in time, there should be a prima facie presumption that this gap is because the employer wishes to minimise its liability for paid leave. 

RECOMMENDATION: That an employee who is employed on a fixed term contract whose contract expires when the employee is at least 20 weeks pregnant, and whose employment does not continue beyond the date of expiry should be entitled to paid maternity leave unless:

c) she was offered and refused another contract of broadly comparable employment; or

d) the work she had performed under the fixed term contract is no longer being performed at all. 

AND that a fixed term contract employee who is on maternity leave at the expiry of the initial contract, and who is subsequently employed on another employment contract after a gap in time, should be entitled to the full paid maternity leave payment.
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				D and E		Women at D/E as % of all Women		C		Women at C as % of all Women		B		Women at B as % of all Women		A		Women at A as % of all Women		Total

		1988		684		9.4%		937		12.9%		3,255		44.8%		2,382		32.8%		7,258

		1989		358		4.9%		972		13.2%		3,537		48.0%		2,505		34.0%		7,372

		1990		432		5.1%		1,124		13.2%		4,249		49.8%		2,723		31.9%		8,528

		1991		510		5.5%		1,272		13.8%		4,645		50.5%		2,775		30.2%		9,202

		1992		547		5.5%		1,459		14.6%		4,916		49.2%		3,065		30.7%		9,987

		1993		604		5.8%		1,625		15.5%		4,942		47.1%		3,321		31.7%		10,492

		1994		682		6.4%		1,749		16.5%		4,886		46.1%		3,277		30.9%		10,594

		1995		738		6.7%		1,866		16.9%		4,925		44.7%		3,501		31.7%		11,030

		1996		804		7.1%		1,975		17.4%		5,021		44.1%		3,574		31.4%		11,374

		1997		897		7.8%		2,078		18.2%		4,957		43.3%		3,510		30.7%		11,442

		1998		939		8.2%		2,146		18.7%		4,906		42.8%		3,472		30.3%		11,463

		1999		1,033		9.0%		2,264		19.7%		4,908		42.7%		3,294		28.6%		11,499

		2000		1,122		9.3%		2,419		20.1%		5,065		42.1%		3,424		28.5%		12,030

		2001		1,213		9.7%		2,557		20.4%		5,287		42.2%		3,478		27.7%		12,535



Sources: DEETYA, Higher Education Staff in Australia: Time Series, December 1997, Table 4.1, p. 13 for 1998-1996; DEETYA, Selected Higher Education Staff Statistics, 1997, November 1997, Table 11, p. 32 for 1998;  DETYA, Selected Higher Education Staff Statistics, 1998, December 1998, Table 11, p. 37 for 1998;  DETYA, Staff 1999, Selected Higher Education Statistics, November 1999, Table 17, p. 43 for 1999; DETYA staff statistics 2000, table 17 at http://www.detya.gov.au/highered/statpubs.htm#staffpubs
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				Men		Women		Women D/E as % of all D/E

		1988		4,488		684		13.2%

		1989		4,170		358		7.9%

		1990		4,338		432		9.1%

		1991		4,713		510		9.8%

		1992		4,878		547		10.1%

		1993		5,034		604		10.7%

		1994		5,206		682		11.6%

		1995		5,288		738		12.2%

		1996		5,397		804		13.0%

		1997		5,502		897		14.0%

		1998		5,546		939		14.5%

		1999		5,593		1,033		15.6%

		2000		5,852		1,122		16.1%

		2001		5,836		1,213		17.2%
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