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Introduction

The National Tertiary Education Union (NTEU) represents more than 26,000 staff employed in tertiary education in Australia. NTEU represents academic and general staff in the university sector, staff of student organisations, English Language Intensive Courses for Overseas Students (ELICOS) staff and staff working in university companies. It represents an increasing number of staff working in private education providers, TAFE and adult education.

NTEU’s membership includes 49% women, who are well represented in all the union’s representative elected bodies, and who also participate in the union’s affairs through the Women’s Action Committee. The Women’s Action Committee comprises representatives of women from each State and Territory and an Indigenous representative. It represents the specific interests of women working in Australian tertiary education institutions.

The NTEU welcomes the introduction of the Workplace Relations Amendment (Paid Maternity Leave) Bill 2002 (“the Bill”), and believes it should be carried by the Senate and the Parliament, with certain amendments.

The enactment of the Bill would be an important step in Australia implementing International Labor Organisation standards in relation to maternity leave. The NTEU broadly supports the submissions being made by the Australian Council of Trade Unions to the Committee. To the extent that the Bill would not undercut existing entitlements, the NTEU supports it. The NTEU has been able to negotiate minimum 12 weeks for 98% of its membership.

General Background

The NTEU has prepared a detailed submission in response to the Human Rights and Equal Opportunity Commission Sex Discrimination Unit’s Valuing Parenthood: Options for Paid Maternity Leave, that included general information about the question of existing maternity leave provisions in the tertiary education sector. The NTEU believes that submission may assist the Committee in its deliberations. We have therefore attached that submission.

Proposed Amendments

The NTEU would make the following suggestions for amendments:

Schedule 15, Clause 3 – continuous service

The NTEU believes the reference to “service under an unbroken contract of employment” is open to abuse by employers. The NTEU would prefer wording as follows:

"continuous service means service (otherwise than as a seasonal employee) under:

(a) an unbroken contract of employment; or

(b) an unbroken series of successive contracts of employment with the same employer; or

(c) a series of contracts of employment with the same employer broken by periods of no more than four (4) weeks between contracts, and includes a period of leave, or a period of absence, authorised: [remainder of clause as per existing wording]."
Schedule 15, Clause 3 – multiple employments

The NTEU believes the reference to “each of the employees’ employments” is ambiguous. The NTEU would prefer the following:

"(2) An employee's entitlement to rights and benefits in respect of parental leave must be determined by treating each of the employee's employment relationships with different employers separately, if the employee has more than one employment."

Schedule 15, Clause 10(3)(a)

Use of fixed term contracts for employees performing continuing or ongoing work is a widespread practice in many industries.  In these circumstances, although the form of the employment is fixed term, the reality is that the work is ongoing.  A pregnancy resulting in childbirth at or near the end of a fixed term contract will often result in a subsequent contract not being offered, even though it would have been offered in other circumstances.  Furthermore, as a result of the exclusion of fixed term contract employees from the unfair dismissal jurisdiction in the federal Workplace Relations Act, it is difficult for the non-renewal of a contract in these circumstances to be challenged.  Where the work is genuinely ongoing, and the employee, but for the pregnancy, would have had a reasonable expectation of a further contract, it is unfair that she should be denied a full entitlement to paid leave simply because of the accident of the date of nominal expiry of a contract.

For this reason, NTEU would prefer the following wording:

“

(a) if the employee takes parental leave only from fixed term employment, in which case the payment stops on the date on which fixed term employment ends, unless:

(i) the employee would, but for the pregnancy and birth, have had a reasonable expectation of a further contract of employment with the same employer, and;

(ii) no further contract of employment is offered to the employee;

in which case the termination payment of the employee shall include an amount for the remainder of the maternity payment which would have been payable under subclause (1) had the employment continued indefinitely."
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