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Senate Employment, Workplace Relations and Education Legislation Committee

Submission to the Inquiry into the Workplace Relations Amendment (Paid Maternity Leave) Bill 2002

Introduction

This submission raises a number of issues in relation to the effect of the Bill on women, specifically mothers, and questions the extent to which the Bill achieves its aims of recognising the social good and value of maternity by all stakeholders.

1. Period of paid leave 

The Bill proposes a period of 14 weeks of paid leave. It is acknowledged that this period adheres to ILO Convention 183. However the ILO recommends a preferred period of 18 weeks to enable mothers to fully recover from the effects of pregnancy and childbirth and to establish breastfeeding.

2. Eligibility  - period of employment

It is submitted that a requirement of 12 months continuous employment with a single employer may hinder a woman’s ability to combine parenting and career planning. Women who delay their first child may take up to 12 months to conceive. The inability to immediately conceive coupled with a requirement of 12 months continuous employment with one employer may produce the result that such women’s potential to plan and pursue their careers is stalled. Moreover, if the proposal is that paid maternity leave be funded by government, there is no inherent reason why the 12 months continuous employment need be with one employer. If it is simply a question of administrative complications, it is submitted that is an inadequate reason to needlessly penalise women. 

3. Eligibility of mothers only

There is an inconsistency in the Bill in so far as it relates to mothers who adopt children and fathers. The Explanatory Memorandum states that a fundamental basis for the legislation is to provide for the physical recovery of mothers from the effects of late term pregnancy and childbirth and, where possible, for the establishment of breast feeding. It is submitted that, if this is so, it is nonsensical to offer paid maternity leave to women who adopt children since they will require any such physical recovery. Alternatively, if paid maternity leave is provided in recognition of the fact that care of infants is demanding and exhaustive, then there is no justification for restricting fathers’ access to the leave. If the dual purpose of the Bill is to provide for mothers’ physical recovery while recognising the demands of caring for an infant, then the Bill should reflect that.

Another reason for limiting the payment primarily to mothers was said, in the Second Reading Speech, to be to curtail the potential obtain a higher financial benefit by nominating fathers for the payment. It is submitted that the active participation of men in parenting is extremely important and should be supported at all levels of society. Restricting fathers’ access to such a payment patently institutionalises the role of women as primary care-givers and potentially invites discrimination by employers against women of child-bearing age.  

4. The rate of maternity payment  

It is submitted that providing the payment at such a low rate does nothing to promote maternity as a social good, nor to value the work women do in bearing children. Providing the payment at the level of the minimum wage send the message that pregnancy, childbirth and raising children are in fact the least valued contributions a woman can make to society. The Bill should provide for payment at the woman’s actual salary immediately before commencing maternity leave in order that she not be personally penalised for having a child. 

The Explanatory Memorandum notes that the cost of the proposed legislation is lower than that of the current Baby Bonus scheme. It is submitted that there is little justification for not passing on the difference in cost by way of the payment if the aim of the Bill is to encourage women’s participation in the labour force as well as to facilitate a higher fertility rate. 

5. Enforcement

Given the social importance of this initiative, provision must be made for its effective enforcement in the event of non-payment by a recalcitrant employer. Any non- or under-payment should be enforceable as a debt recoverable through an ‘eligible court’ (for the purpose of the Workplace Relations Act 1996), with the ability to recover legal costs on an indemnity basis.

Further, the Bill should;

i) deem a company director as personally liable for any non- or under- payment;

ii) treat the entitlement as a Priority Payment for the purpose of Section 556 Corporations Act; and

iii) be recoverable for the Government’s Employee Entitlements Support Scheme in the event of the employer’s insolvency.

Debts for modest amounts are often not commercially viable to sue to recover. These means will ensure that is effective enforcement of women’s entitlement to this benefit. 

Conclusion

Children are a social resource and the cost of their birth and upbringing ought not be sheeted home to the individuals who ‘choose’ to have families. Rather, like education and other social costs from which we all benefit, the costs of maternity leave ought to be distributed between all levels of society. 

In view of the fundamental changes to women’s role and their increased labour force participation, it is recommended we support a non-gender specific scheme in order to promote and support men’s active participation in parenting as well as avoiding the further institutionalisation of women as primary care givers. A non-gender specific scheme also has the advantage of limiting the potential for employer’s to discriminate against women of child-bearing age.   

Finally, such a Bill should not be considered the end of the debate. It ought to be the beginning of a comprehensive policy which addresses longer term issues such as the availability of child care in order for all Australian workers to achieve a work-life balance that benefits all.
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