Workplace Relations Amendment (Better Bargaining) Bill 2003


SECOND READING SPEECH
6 November 2003

Mr ANDREWS  (Menzies—Minister for Employment and Workplace Relations and Minister Assisting the Prime Minister for the Public Service) (9.28 a.m.) —I move:

That this bill be now read a second time.

This government is committed to continuing our program of workplace relations reform, to enhance our living standards, our jobs, our productivity and our international competitiveness. The government will continue to promote a more inclusive and cooperative workplace system where employers and employees talk to each other, making agreements on wages, conditions and work and family responsibilities subject to a safety net of minimum standards.

The overwhelming majority of Australian employees in the federal workplace relations system are now employed under enterprise or workplace agreements—whether individual or collective.

Enterprise bargaining has benefited both employees and employers. Employees have gained better wages, more relevant conditions, more jobs and greater workplace participation. Businesses have gained higher productivity, increased competitiveness, and lower industrial dispute levels.

Employers and employees have embraced workplace bargaining. Since 1991, more than 53,000 collective agreements have been formalised under the federal system alone, with thousands more under state bargaining systems. In addition, more than 380,000 Australian workplace agreements have been approved since early 1997. By the end of June 2003, over 1.6 million employees were covered by current federal registered collective wage agreements, including approximately 162,100 employees under collective agreements made directly between employers and employees. A further 176,400 or so employees were on Australian workplace agreements as at June 2003.

This bill will ensure that the bargaining process continues to benefit workplaces by ensuring this process is as user friendly as possible.

Cooling-off periods
During protracted disputes, parties often lose sight of their original objectives. Cooling-off periods allow negotiating parties to step back from industrial conflict and refocus on reaching a solution which works for the business and employees in question.

The Australian Industrial Relations Commission currently cannot order a cooling-off period in the case of a protracted dispute. The commission has used the provisions in section 170MW to order de facto cooling-off periods, to provide a circuit breaker in particularly difficult bargaining disputes, but it is not able to do this in all situations where a cooling-off period may benefit the parties. This needs to be rectified so that the commission can do its job properly. 

Proposed section 170MWB would allow the commission to order a cooling-off period if it will assist the parties in resolving the issues between them. The duration of a cooling-off period is a matter for the commission's discretion. 

The commission will be able to extend the cooling-off period—once only—on the application of a negotiating party, after hearing the other negotiating parties. 

If the commission suspends the bargaining period or extends the initial suspension, the commission will inform the negotiating parties that they may attend private mediation or ask the commission to conciliate the dispute.

Suspensions by third parties 
This bill also seeks to address the harm that some industrial action causes third parties. Industrial action by negotiating parties can impact upon, or aim to harm, third parties who are not directly involved in the dispute—for example the clients of health, community services and education systems and other businesses. 

Currently, there is no scope for third parties to apply to the commission for relief from threatened and ongoing significant harm they may be experiencing due to industrial action occurring during a bargaining period. The commission can provide indirect relief to third parties using the provisions of section 170MW, which operate in limited circumstances, but only through the commission's initiative, or on application by the minister or a negotiating party.

Proposed section 170MWC will give the commission discretion to suspend a bargaining period for a specified period, on application by, or on behalf of, an organisation, a person or a body directly affected by the industrial action, other than a negotiating party, or the minister.

Proposed subsection 170MWC(1) will require the commission to consider a number of factors to determine whether a suspension is appropriate, including whether the action is threatening to cause significant harm to any person other than a negotiating party. 

It may be relevant to the commission's consideration that the significant harm is presently occurring, but the provision only requires that the action is threatening to cause such harm.

The extension provisions are the same as those for cooling-off periods.

The purpose of the provisions is not to detract from the existing rights of employees to take industrial action. They simply provide the commission with a remedy to address the impact of industrial action on the welfare of third parties who are not directly involved in a dispute.

These amendments deliver on promises the government made earlier this year to amend the Workplace Relations Act, as part of the higher education reform package.

Industrial action taken in concert is unprotected
Elements within the union movement have attempted to orchestrate a return to industry level bargaining, conducting their negotiations across a range of employers or an industry and ignoring the needs of individual enterprises and their employees. 

Amending section 170MM will protect genuine bargaining and clarify that industrial action is unprotected action where it is taken in concert with employees of different employers. 

Protected action and involvement of non-protected parties
Currently, protected industrial action can be taken by employees of different but related businesses. This right is inconsistent with genuine workplace bargaining.

Subsection 170ML will be amended so that two or more employers cannot be treated as a single employer for the purpose of identifying certain action as protected action. 

Industrial action before expiry of agreement 
Protected industrial action should not be available during the life of the agreement. Parties should stick to their agreements and all agreements have dispute resolution provisions to deal with disagreements that occur during the life of the agreement. 

The full court of the Federal Court concluded in the Emwest decision that protected industrial action may be taken where a certified agreement has not passed its nominal expiry date but the action is to pursue claims not covered by the agreement. 

Subsections 170MN(1) and 170MN(4) will be amended to clarify that no industrial action can take place during the life of an agreement. 

Claims not related to employment relationship
The Electrolux decision has also raised questions as to whether protected industrial action can be taken in relation to claims which do not pertain to the employment relationship. Again, this has led to uncertainty for employers and employees in their bargaining processes. Protected industrial action is a mechanism for allowing parties negotiating certified agreements to take legally sanctioned industrial action to support their claims. If protected industrial action was allowed about any claim made by the parties, this would exceed the appropriate and sensible boundaries for the right to take such action.

Section 170ML will be amended to clarify that protected industrial action is only available to pursue claims which pertain to the employment relationship.

Conclusion 
This bill recognises that the government's workplace reform has brought benefits to the Australian economy—more jobs, better wages, higher productivity, increased competitiveness and fewer strikes. This bill will clarify some emerging uncertainties. I commend it to the House and I present the explanatory memorandum to the bill.
