Senate Employment, Workplace Relations and Education Legislation Committee

Workplace Relations Amendment (Fair Termination) Bill 2002

Workplace Relations Amendment (Fair Dismissal) Bill 2002

Workplace Relations Amendment (Prohibition of Compulsory Union Fees) Bill 2002

Workplace Relations Amendment (Genuine Bargaining) Bill 2002

Workplace Relations Amendment (Secret Ballots for Protected Action) Bill 2002

___________________________________________________________

Submission of the National Union of Workers

The National Union of Workers (NUW) endorses and supports the submission of the Australian Council of Trade Unions regarding the above Bills. The NUW does not seek to repeat what is put by the ACTU but merely adds a number of particular observations regarding several aspects of the Bills.

Workplace Relations Amendment (Fair Termination) Bill 2002 and Workplace Relations Amendment (Fair Dismissal) Bill 2002

It is the NUW’s view that the major problem with the operation of the unfair dismissal jurisdiction under the Workplace Relations Act 1996 is the primacy given to compensation as the remedy for unfair dismissal claims. Neither of these Bills address this issue.

The first and foremost role of the unfair dismissal jurisdiction is, or should be, employment protection i.e. workers should be protected from being dismissed without just cause. It seems blindingly obvious that the way to give effect to this objective is to provide for the reinstatement of workers unfairly dismissed. In this scheme, the role of compensation should be to compensate unfairly dismissed workers for damage or loss they may have suffered because of their unfair termination. Compensation as a sole remedy, unattached to a reinstatement order, should be a last resort that is made available only where reinstatement is unworkable. 

That the system does not work like this is demonstrated by the statistics. There have been over 2700 unfair dismissal cases since the end of 1996 in which the application was determined by a decision of a Member of the Commission. The table below shows the way in which the matters were resolved:

TABLE – Result of termination of employment matters disposed of by decision under the Workplace Relations Act 1996
	
	31 Dec 96 to
30 June 97
	1997-98
	1998-99
	1999-007
	2000-01
	Total at
30 June 01

	Compensation
	63
	462
	96
	121
	96
	838

	Reinstatement
	8
	29
	26
	27
	42
	132

	Other (e.g. breach found but no order)
	0
	6
	2
	2
	11
	21

	Dismissed on merits
	54
	154
	153
	196
	142
	699

	Dismissed out of time
	43
	85
	92
	67
	85
	372

	Dismissed no jurisdiction
	35
	154
	164
	171
	129
	653

	Total
	203
	890
	533
	584
	505
	2 715




[Source: AIRC Annual Report 2000-2001]

Reinstatement was ordered in less than 5% (132 cases) of the 2,715 determinations. Compensation on the other hand was ordered on nearly 31% occasions (838 cases). A more stark way of illustrating this point is to note that of the 991 cases determined in favour of the applicant, nearly 85% resulted in a compensation order, only 13% of cases leading to reinstatement. It is difficult to see how the jurisdiction, working in this way, serves to promote the goal of employment protection.

These statistics deal only with those matters that proceeded to a Commission determination. However, approximately 75% of cases are settled at the conciliation stage. Statistics are not available on the way in which these matters are resolved. One could only speculate that a similarly small percentage of these cases result in reinstatement. Then there are the anecdotal complaints from employers who allegedly pay “compensation” merely to avoid the time and expense of an arbitration hearing.

Associated with this “compensation culture” are the agents and third parties (including legal firms) who service and promote the compensation jurisdiction. It is this culture that has lead to the “no win, no fee” contingency based services promoted to predominantly non-union, dismissed workers. Media reports of significant cases and, ironically, the strident, uninformed Federal Government criticisms of the jurisdiction fuel expectations of large compensation payouts.

Amendments designed to promote reinstatement as the primary remedy would resolve most of these issues. Employment would actually be protected. Speculative cases lodged with an eye only to compensation would be discouraged if a successful claim was only to lead to reinstatement. Those third parties who feed off the system and the compensation payments it generates would not feed so well on a diet of reinstatement orders.

Workplace Relations Amendment (Secret Ballots for Protected Action) Bill 2002

Where is the evidence that workers are being compelled to engage in industrial action that is not supported by a majority of workers? As the ACTU submission notes, there are existing mechanisms under the Act for a party to seek a secret ballot. Since 1995, the AIRC’s Annual Reports show not one application was made for a pre-industrial action secret ballot in accordance with section 136 of the Act. The table below sets out the number of applications made to the AIRC for a secret ballot in relation to an industrial dispute under section 135 since 1995:

	1995-96
	1996-97
	1997-98
	1998-99
	1999-2000
	2000-01

	1
	2
	6
	1
	2
	1


Source: AIRC Annual Reports

This objective evidence is powerful corroboration for the submission that there simply is no case for the compulsory imposition of secret pre-industrial action ballots, let alone the elongated, unworkable scheme proposed in the “Secret Ballots Bill”.

Within the NUW (and unions generally) industrial action is only taken with the authorisation of the membership involved. It is a fact of life that industrial action simply cannot be organised, let alone effectively organised, unless the employees who are to implement the action support it. 

The absence of any case for secret ballots in combination with the unworkable procedure proposed for secret ballots leads to the inevitable inference that the measure is proposed merely to impede and handicap the capacity of workers and their unions to bargain effectively with employers.

Workplace Relations Amendment (Genuine Bargaining) Bill 2002

In addition to the ACTU submissions on this Bill, the NUW wishes to add comments regarding “cooling off periods” and good faith bargaining generally.

This is the third occasion that “cooling off periods” have been proposed by the Government. As with our previous submissions on this matter, the NUW considers this proposal to have the potential to fundamentally undermine the capacity of workers to take any effective industrial action. The Union repeats its submission to the Committee in its inquiry into the “1999 Bill” that:

“Suspension of bargaining periods is clearly a device to remove the ability of workers to take any action in pursuit of or to defend their interests. The suspension of a bargaining period has no rational tendency to resolve a dispute. Suspension or termination of a bargaining period does not lead to arbitration … so the dispute remains unresolved. It simply favours the employer by denying the employees the only rights or capacity they have to pursue legitimate industrial claims.” 

The validity of this observation is untouched by circumstances since that inquiry. The proposal is the equivalent of advocating that a fight can be settled by tying one of the combatants hands behind their back and allowing the other to fight on. In addition, the following grounds demonstrate the flaws and inequity of this measure:

· As Dr Peetz and others noted in “the 1999 Bill” Inquiry, this proposal is simply antithetical to any bargaining system. Furthermore, under the bargaining system established by the Act, the Commission has no power to arbitrate over the issues in dispute while a bargaining period is in place or over non-allowable matters. It is therefore contradictory and nonsensical to propose that the Commission have power to cripple the process of bargaining (or more specifically the rights of workers in the bargaining process) but have no capacity to deal with the issues in contest. 

· It is simply misleading and wrong for it to be claimed that “cooling off periods” can or will only be invoked in the cases of long running disputes. No such criterion is contained in the Bill (nor could such a criterion have any rational justification in any event).  

· It is also disingenuous to describe the proposal as a “cooling off period”. No reciprocal obligations are generated by a suspension of one party’s rights. Logic does not suggest that the unfairness produced by suspension of these rights will reduce the heat from any situation. It is more likely to exacerbate tensions. On the most generous view of the proposal, it is paternalistic and based on a misguided view that workers engage in industrial action lightly or in heat of moment. 

· Employers, to undermine workers capacity to take effective industrial action, will adopt applications for a suspension of the bargaining period as an additional tactic in the bargaining process, regardless of the duration or the nature of the dispute.

· The proposal will result in the introduction of further legalism, leading to arguments about whether a suspension should apply or not. It will be an unnecessary and undesirable diversion of the parties’ attention from the resolution of the dispute.

· The lack of reciprocity demonstrates the bias against workers rights in the proposal. The removal of the rights of workers to take action to pursue their claims while leaving the employer party untouched is designed to have the effect of forcing workers to concede their position. Such an effect cannot be considered fair or legitimate. 

It is curious that a Bill with “genuine bargaining” in its title contains not one measure designed to foster or promote bargaining. Of the three main provisions, the pattern bargaining provisions are designed, unnecessarily, to prohibit one type of bargaining considered illegitimate; a new power is proposed whereby the Commission can restrain the initiation of bargaining periods; and the cooling off provisions attack one of the consequences of the failure of bargaining but do nothing to actually promote bargaining. 

It is the NUW’s submission that the Act’s failure to provide for good faith bargaining has led to most of the difficulties experienced with the bargaining process under the Act, and the consequential litigation that these difficulties have produced. The real absence from the legislation of any substantive bargaining rights and responsibilities does not sit well with the meagre rights that are established. For example, an employer may seek the termination of a bargaining period under section 170MW on the grounds that a union bargaining party is not genuinely trying to reach an agreement. However, there is no obligation on any party to genuinely try to make an agreement, or to bargain at all for that matter. Employers are free to choose whether to bargain or not and, if they choose to bargain, are free to choose who they may bargain with. Employers are free to adopt “take it or leave it” positions and to refuse to meet or negotiate. A union adopting the same position would be in danger of having their bargaining period terminated.

There is a need for the legislation to deal equitably with these issues and provide for a scheme of “good faith bargaining”, one that is overseen where necessary by an independent AIRC. The Commission should be invested with more of a role than simply being called in to bargaining disputes to act as a “police officer” by and on behalf of one disputant through section 127, 166A and 170MW applications. Unfortunately, this Bill does nothing to promote “genuine bargaining”. It merely seeks to impose further restrictions and inhibitions on any fair and free bargaining process.

Legislative titles

Finally, in respect of all of the Bills, while only a relatively minor matter, the Union expresses its concern at the continued “Orwellian” practice being adopted in the title of these Bills. It is disappointing that this practice has not receded into history along with the previous Minister. The only Bill that could be claimed to be properly titled is the “Secret Ballots Bill”. None of the other titles bear any relationship to the contents of the Bills. For example, even if the rationale for the exemption of small business from the unfair dismissal laws was accepted, how does that subject matter lend itself to being described as “fair dismissal”? The same point can be made in relation to the description of the exclusion of casuals for their first 12 months of employment as a matter that can be described as “fair termination”. Compulsory unionism is already outlawed, something the Government has made great play of, so how is the prohibition of the payment of “bargaining agents fees” or “service fees” capable of being described as the “prohibition of compulsory union fees”? A Bill that does nothing to promote bargaining, let alone “genuine bargaining” should not bear that title.

This practice does nothing for the credit or image of proper government. It is an puerile practice that belittles the institution of Parliament. In addition, it demeans the role and institutional independence of the parliamentary drafting process and those servants of the public who are involved in it.

