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ACCI

1. The Australian Chamber of Commerce and Industry (ACCI) is Australia’s peak representative organisation of Australian business associations. ACCI’s members are employer and business organisations in all States and Territories and all major sectors of Australian industry.

2. Through our membership, ACCI represents over 350,000 businesses nationwide, including:

a) The top 100 companies. 

b) Over 55,000 medium sized enterprises employing 20 to 100 people. 

c) Over 280,000 smaller enterprises employing less than 20 people. 

3. Membership of ACCI comprises State and Territory Chambers of Commerce and national employer and industry associations.  Each ACCI member is a representative body for small employers and sole traders, as well as medium and larger businesses. 

4. Each ACCI member organisation, through its network of businesses, identifies the concerns of its members and plans united action.  Through this process, business policies are developed and strategies for change are implemented.  

5. ACCI members actively participate in developing national policy on a collective and individual basis. ACCI members, as individual business organisations in their own right, also independently develop business policy within their own sector or jurisdiction.

SCHEDULE 1A AND THE VICTORIAN WORKERS BILL 

6. A significant number of ACCI members work with Schedule 1A of the Workplace Relations Act 1996 in representing their Victorian members.  ACCI members supported the inclusion of Schedule 1A in the Act in 1996 and continue to do so.  Schedule 1A creates a comparatively straightforward and accessible legislative framework for the employment of non-federal award or agreement covered employees in Victoria.  

7. Beyond Victoria, ACCI members more generally work with the Workplace Relations Act  1996 and have a strong interest in an effective and appropriate statute governing workplace relations under the federal system.  

8. The Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002 provides several amendments which seek to clarify and refine the operation of Schedule 1A of the Workplace Relations Act 1996. ACCI supports the Bill. 

9. Schedule 1A provides minimum terms and conditions of employment for workers in Victoria who are not covered by federal awards or a certified agreement.  The schedule contains generally identical provisions to its predecessor legislation, the Victorian Employee Relations Act 1992.   

10. The Schedule therefore continues an approach to the regulation of labour relations in Victoria which is ten years old.  Given the potential adverse effect on business and employment of major changes to Schedule 1A an overwhelming case would need to be made out if the status quo were to be altered. The current Bill is the product of a re-examination of the safety net as a whole in Victoria for a significant sub-group of employees, which government has determined is appropriate.   Given that the current Bill is only a modest change to the status quo with no discernable or significant adverse impacts on business or employment, it can be justified. 

11. ACCI supports the legitimacy of a system of statutorily-based terms and conditions of employment, such as that found in Schedule 1A.  Such as system has a variety of benefits including being simple, consistent and far easier for employers and employees to understand than the often complex approach to determining terms and conditions of employment necessitated by the award system. 

12. Awards are very complex documents and, for those not expert in industrial law, can be extremely difficult to understand.  Determining relevant minimum terms and conditions under awards is further complicated by the multiplicity of federal awards and the serious problems some employers and employees can face in determining potential respondency to award. 

13. Some awards contain over 60,000 words of industrial regulation, a veritable thesis of award regulation which employers and employees are required to wade through to determine rights and obligations.  It should also be remembered that these are awards which have been simplified from the form in which they applied prior to the Workplace Relations Act 1996.

14. There is also the challenge of federal award proliferation, which is particularly marked for employers in Victoria.  There are many hundreds, perhaps over 1000 of federal awards applying in Victoria, with often dozens potentially applying to one workplace or particular employee.  Each award in turn contains many dozens of employment requirements, which may differ materially from those in awards with slightly different coverage. 

15. By contrast, Schedule 1A provides a uniform, easy to understand approach to minimum terms and conditions of employment. 

16. The importance of the ability of ordinary employers and employees to make sense of and use the system should not be underestimated.  The benefits in terms of employment, wages and conditions, and compliance outcomes of a comparatively simple and straightforward system should be a key consideration of the Committee in assessing the contribution which the Senate can make to ensuring the ongoing relevance and utility of Schedule 1A. 

17. Indeed, ACCI submits that it should be one of the primary features which regulators take heed of in considering measures to reform and improve our workplace relations system. 

RECOGNISING THE ACHIEVEMENTS OF SCHEDULE 1A

18. It is important that any consideration of these proposed amendments proceed on the basis of an appropriate recognition of the extent to which Schedule 1A has been beneficial to the Victorian economy and labour market. 

19. The Victorian Government has claimed the following recent labour market achievements for Victoria, whilst Schedule 1A has been operative: 

a) The creation of more than 103,000 new jobs since October 1999. 

b) Over half of all new jobs created in Australia in 2000/01 were in Victoria.

c) Over 100, 000 apprenticeships and traineeships per year.
 

20. In September 2002, the unemployment rate in Victoria was 5.8%:

a)  Lower than the Australian average of 6.2%.  

b) Lower than the centralised common rule /federal award covered State of NSW (6.0%).

c) Lower than the re-centralising States of Queensland (7.1%) and WA (6.3%).
 

21. The Industrial Relations taskforce estimated that 356,000 Victorian employees were employed under Schedule 1A.  The Minster for Employment and Workplace Relations has estimated this figure at about 500,000 people
.  Recalling that many of these employees would never have been employed under the provisions of either a federal or State award, the consideration should be what proportion of these jobs are a function of the operation of Schedule 1A, and its predecessor legislation, the Employee Relations Act 1992(Vic). 

22. In this context, alternative approaches to the proposed amendments must be treated with policy caution.  Some have called for substantial amendments to schedule 1A, or the effective abandonment of the schedule in favour of some return to a more pervasive form of award regulation.  

23. Such approaches create the real risk of undermining the employment and economic benefits of schedule 1A because they would directly increase the cost of employment in thousands of Victorian workplaces. A decision by legislators that there should be an increase in the cost of employment in Victoria, with inevitable job losses, is poor public policy. 

24. Minister Abbott indicated to the House of Representatives in his second reading speech on the Bill that the implementation of the formerly proposed Victorian “Fair Employment” Bill would have cost Victoria 40,000 jobs over three years.   The Victorian Government has itself acknowledged that the changes it then proposed to the Victorian system would cost Victoria some 2,000 jobs.  

25. This is a clear recognition that more regulatory alternatives to Schedule 1A inherently carry with them higher business costs and job losses.  Those that propose quantum changes to Schedule 1A must explicitly accept that their policy actions will lead to job losses in Victoria, and be willing to justify that approach. 

26. In short, consideration of this Bill should proceed on the basis on which it has been brought before the Parliament.  Whilst the Schedule 1A approach to workplace relations is not universally applicable in Victoria, it does offer operational and public policy benefits over that applying throughout the rest of Australia, whilst also providing a minimum safety net.    

27. The current amendments seek to ensure the continuing effective operation of Schedule 1A, and to extend the safety net in some areas where warranted.  The Senate is being asked to ensure that this occurs, and ACCI supports these measures. 

28. The suggested alternatives to this approach would inevitably cost jobs and would be opposed by employers whose costs of employment would increase. 

SPECIFIC PROVISIONS OF THE BILL 

29. The Bill provides to add the following additional minimum conditions to Schedule 1A of Victorian employees contained in the Workplace Relations Act 1996: 

a) A statutory entitlement to payment for work performed in excess of 38 hours a week. 

b) A statutory entitlement to personal leave and bereavement leave. 

c) Supported wage arrangements for employees with a disability (by providing the Australian Industrial Relations Commission with the power to include supported wage arrangements in industry sector minimum wage orders). 

d) Greater rights of intervention for the Victorian Government in relation to the orders seeking adjustment of minimum wage orders under s.501 and applications for suspension or termination of bargaining periods under s.170MW, where the proposed agreement relates to the employment of Victorian employees.

e) A right to stand down employees under Schedule 1A where, due to circumstances beyond the employers control, where they cannot usefully be employed. 

f) An entitlement for persons performing work under a contract for services as an outworker in the textile, clothing and footwear industries to be paid at least the amounts they would been required to be paid had they been engaged as employees and had their employment regulated by Schedule 1A of the Workplace Relations Act 1996. 

g) Concomitant amendments to the powers of inspectors with respect to Schedule 1A which provide them with similar powers to those that they already exercise with respect to federal awards. 

ACCI COMMENT ON SPECIFIC PROVISIONS IN THE BILL

Greater powers of intervention for the Victorian Government – inclusion of a new subsections 45(3A), 170MW(1A) and 501(2A): 

30. ACCI supports the proposed amendment.   The Victorian Government may already seek leave to intervene in these matters and the Bill will provide more certain rights in this regard. 

31. Industrial action, even where protected under the Act, has the potential to cause significant economic damage and therefore it is appropriate that the Victorian Government be given powers to intervene in situations where industrial action is detrimentally affecting the Victorian economy and endangering the health, safety or welfare of the Victorian community. 

32. The determination of rates of pay in minimum wage orders sets the level of minimum wages for Victorian employees not covered by federal awards.  Such a matter is clearly of central importance to the functioning of the Victorian economy and labour market and the involvement of the Victorian Government in these matters is therefore logical.  

33. ACCI understands that the Victorian Government already appears with leave in such matters before the Australian Industrial Relations Commission. 

34. The amendment does not in any way alter the freedom of the AIRC to determine a matter as its sees fit within its determinative discretion under the Workplace Relations Act 1996.  Having heard the Victorian government, its powers of determination would be unaltered.  

Amendments to provide for a supported wage system for Schedule 1A employees (Section 501A): 

35. ACCI strongly supported the establishment of the supported wage system.  The supported wage system continue to be progressed by the peak industrial bodies (ACCI and the ACTU) on a consent basis. 

36. A supported wage system is an important and necessary mechanism to assist in the employment of persons with disabilities.  It is not only a supported wage arrangement, but also a supportive wage arrangement which assists employers and employees in extending employment opportunities to employees with disabilities.  

37. The extension of these mechanisms to Schedule 1A employees is appropriate and ACCI supports this amendment. 

Deeming that a contract of employment with in an employee in Victoria shall contain a stand down provision (Section 509A): 

38. This amendment will make clear that employers have a right to stand down employees in situations where the employee cannot be usefully employed and for which the employer cannot reasonably held responsible.    

39. This mirrors an existing right that employers have within federal awards and is essential for employers to cope with various situations where, for a variety of reasons, no work can be usefully performed.    Stand down provisions are an allowable mater under the Workplace Relations Act 1996 (Section 89A(2)(o)). 

40. This amendment would ensure that Schedule 1A reflects this important reciprocal element of workplace regulation, which provides a safety net protection for employers.  

41. The lack of such a provision can lead to serious financial hardship for businesses and potentially a loss of jobs in some circumstances.  It is therefore an entirely appropriate amendment. 

42. It should be recalled that there have been very major instances in which this may have been relevant in Victoria during recent years, including the interruption of gas supplies due to the accident at Longford.  Victorian employers need an ability to stand down employees in circumstances which are beyond their control, as has been established under the federal system for many decades.  

Providing for a rate of pay for work performed in excess of 38 hours (Clause 1(3) of Schedule 1A): 

43. This amendment will clarify that employees covered by Schedule 1A are entitled to receive payment for all time worked.  Such an amendment is appropriate, provided the system can maintain sufficient recognition that in the modern workforce employers and employees enter into a diverse range of remuneration arrangements such as annualised salaries which do not explicitly provide a rate of pay for all time worked. 

A method for calculating pro-rata annual leave (Clause 1A of Schedule 1A): 

44. This amendment will assist employers and employees who seek to calculate pro rata annual leave entitlements and as such is of merit and is supported by ACCI.  ACCI supports in general amendments to the workplace relations system which, without changing the rights and obligations of the workplace parties, provide greater clarity and make the system more usable to ordinary employers and employees.

Provision of personal leave and bereavement leave (Clauses 1B, 1D and IE of Schedule 1A): 

45. These are well accepted conditions of employment which would have already been offered on an informal basis by many employers covered by Schedule 1A.  ACCI supports this amendment.  

New Part XVI – Contract outworkers in Victoria in the textile, clothing and footwear industry 

46. The new part will, in summary, provide that persons engaged as outworkers performing work under a contract for services in the textile, clothing and footwear industry in Victoria shall have their conditions regulated such that contracts entered into must provide that work is performed under conditions that are at least equivalent to those which they would have received had they been employees covered by Schedule 1A. 

47. In general terms, ACCI is opposed to the regulation of independent contractors by workplace relations legislation.  The rights of contractors to enter into arrangements that are mutually agreed should not be undermined by employer/employee legislation.  The freedom to contract, and of business to engage independent contractors, is an important element of maintaining productive, flexible business operations. 

48. It may however be that there are specific circumstances attaching to outworkers engaged under a contract for services in these TCF industries in Victoria that warrant additional protections.  However, in general, ACCI would submit that those who seek to regulate independent contractors bear a clear onus to prove that the benefits of such regulation can outweigh the economic and social costs that can arise from interrupting the flexible approaches to service provision which can be delivered through contracting arrangements.  Inclusion of a minimum rate for contract outworkers in the Victorian TCF industries should not be seen by policy makers as a precedent for regulation of remuneration for independent contractors more generally. 
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