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APPENDIX B

STATE LEGISLATIVE PROVISIONS THAT MAY AFFECT OUTWORKERS AND OTHER CONTRACT WORKERS

New South Wales 

New South Wales has recently introduced legislation that adopts deeming as one of a number of measures designed to ensure that outworkers in the clothing trades industry can enforce their entitlements.  The Industrial Relations (Ethical Clothing Trades) Act 2001:

· makes provision for the establishment of a tripartite industry council that will have 12 months to put in place an effective voluntary system to ensure outworkers receive their legal entitlements;  

· will allow for a mandatory code of practice (established by the Minister) if an effective voluntary system is not in place at the end of 12 months; 

· introduces a number of changes to the definitions of employee and outworker in the Industrial Relations Act 1996 (NSW) (IR Act); and 

· makes changes that allow outworkers to claim any unpaid wages by serving a claim on an ‘apparent employer’.

‘Employee’ is defined to mean a person employed in any industry, whether on salary or wage or piece-work rates, or any person taken to be an employee under subsection 5(3).  The definition puts it beyond doubt that the classes of persons deemed to be employees under Schedule 1 of the IR Act are employees.

Clause 1(f) of Schedule 1 of the IR Act contains the definition of outworkers.  Outworkers in clothing trades are defined to include ‘any person (not being the occupier of a factory) who performs outside a factory any work in the clothing trades or the manufacture of clothing products, whether directly or indirectly’.  These outworkers are deemed to be employees.  The ‘occupier or trader’ is taken to be the employer of such a deemed employee.

The amendments to the IR Act include provisions to facilitate the recovery of unpaid remuneration by outworkers in the clothing trades.  These provisions allow an outworker to serve a claim for unpaid remuneration on the person that the outworker believes is his or her employer (the apparent employer).  The apparent employer may refer the claim to ‘another person the apparent employer knows or has reasonable grounds to believe is the person for whom the work was done (the actual employer)’.  

Where this occurs the apparent employer must notify the outworker of the name and address of the ‘actual employer’ and the actual employer becomes liable for the payment.  Provision is made for setoffs as between the apparent and the actual employer.

These provisions allow outworkers access to a mechanism for enforcing their remuneration irrespective of whether the identity of the person who is taken to be the employer is known.  The provisions also allow the outworker to serve the claim on an apparent employer irrespective of whether there is a contract between the outworker and that employer.

The NSW jurisdiction deems a number of other classes of people to be employees through regulation.  This includes milk vendors, cleaners, carpenters, joiners, bricklayers, painters, bread vendors, timber cutters and suppliers, plumbers, drainers, plasterers, blind fitters, council public baths operators or supervisors, ready-mix concrete drivers, RTA lorry drivers and others.  The NSW jurisdiction also provides for the regulation of contracts of carriage (involving motor vehicle owners or bicycle riders, other than taxi drivers) and bailment.

Queensland

The Industrial Relations Act 1999 (Queensland) (IR Act) defines an employee broadly.  The definition of employee expressly extends to an outworker.  An ‘outworker’ is defined to mean a person engaged, for someone else's calling or business, in or about a private residence or other premises that are not necessarily business or commercial premises, to pack, process, or work on articles or material; or carry out clerical work..  

In addition, section 5 of the IR Act defines an ‘employee’ to include a person declared as such by the Full Bench of the Commission under section 275 of the Act.  Section 275 enables the Full Bench to declare a class of people working in an industry under a contract for services to be employees.  Such groups can then be covered by state award minimum conditions.  The Full Bench can only make such a declaration upon an application by an organisation, a State peak council or the Minister.  

Section 275 lists a number of matters that the Commission can consider in relation to an application seeking a declaration.  Those matters include:

· the relative bargaining power of the class of persons; the economic dependency of the class of persons on the contract;

· the particular circumstances and needs of low-paid employees; 

· whether the contract is designed to, or does, avoid the provisions of an industrial instrument;

· the particular circumstances and needs of employees including women, persons from a non-English speaking background, young persons and outworkers; and

· the consequences of not making an order for the class of persons.

Section 276 of the Act makes specific provision in relation to unfair contracts.  It was modelled on the New South Wales provision (see below), but applies only to a ‘contract of services’ not governed by an award or registered agreement, or a ‘contract for services’.

South Australia

The Industrial and Employee Relations Act 1994 (South Australia) (IER Act) defines an ‘employee’ as a ‘person employed for remuneration under a contract of  employment and includes a public employee’.  A ‘contract of employment’ is defined as a contract recognised as such at common law under which a person is employed for remuneration in an industry.  The definition expands to include a contract under which a person is engaged to carry out work as an outworker.  In such a case, the ‘engager’ is referred to as the ‘employer’ and the person engaged to do the work is called the ‘employee’.

‘Outworkers’ are defined, in s 5 of the Act, as persons engaged for the purposes of the trade or business of another to:

· work on, process or pack articles or materials; or,

· to carry out clerical work 

where that work is to be performed at premises which are not business or commercial premises.  

A person is also an outworker of they are engaged for the purposes of the trade or business of another to:

· Negotiate, or arrange for the performance of work by outworkers; or

· Distribute work to or collect work from outworkers. 

Under subsection 5(3) the Act only applies to the employment of outworkers to the extent that it is extended to such employment under the terms of an award or agreement.

Tasmania

The Industrial Relations Act 1984 (Tas) defines ‘employee’ as a private employee or State employee including a trainee, an apprentice, an outworker and certain persons appointed under the Police Regulation Act 1898 (Tas).  
‘Outworker’ is defined in section 3 to mean a person who performs for an employer work related to the manufacture of a garment outside the employer's premises.   This definition refers to the performance of work for an ‘employer’.  The identity of an employer may be difficult to establish in some outwork situations.

Western Australia

The definition of employee in the Industrial Relations Act 1979 (WA) includes any person who is the lessee of any tools or other implements of production or of any vehicle used in the delivery of goods.  It also includes anyone who is the owner, whether wholly or partly, of any vehicle used in the transport of goods or passengers if they are in all other respects an employee.  If outworkers leased tools or equipment they could come within the definition of an employee.  Section 7B limits the definitions of ‘employer’ and ‘employee’ to exclude parties to workplace agreements.

The Minimum Conditions of Employment Act 1993 (WA) sets out minimum conditions on issues such as rate of pay, sick leave, annual leave, bereavement leave, public holidays, parental leave and redundancy.  The minimum conditions are implied into every workplace agreement, award or other contract of employment.  The Act defines an ‘employee’ within the meaning of the Industrial Relations Act 1979 (WA) (but disregards s7B see above).  It also excludes, by regulation, persons who services are remunerated wholly at piece rates (Minimum Conditions of Employment Regulations 1993).

The Labour Relations Reform Act 2002 (WA) extended the definition of  ‘employer’ to include labour hire and group training companies.  The extended definition commenced on 1 August 2002.  It is unclear whether this has had any effect on contract outworkers. 

The Clothing Trades Award 1973 is the state award that details pay and conditions in the clothing industry.  The award provides that outworkers are to be paid at rates of pay specified in the award for the classification in which the outworker is engaged.  Outworkers are also afforded the terms and conditions of employment provided by the award excluding clauses related to; hours of work, meal interval, overtime, rest period, contract of service, absence through sickness, casual and part-time employees, right of entry, time and wages record and general conditions.  An employer who is bound by the award is required to contract to provide the terms and conditions to independent contractors that are no less favourable than the terms and conditions provided for outworkers under the award.

� 	B.  Creighton and A.  Stewart, Labour Law: and Introduction, 3rd ed.,  Federation Press, Sydney, 2000, p.  273.
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