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INTRODUCTION

The Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002 (the Bill) was referred to the Senate Employment, Workplace Relations and Education Legislation Committee (the Committee) for consideration on 23 October 2002.

In inviting submissions the Committee indicated that the reasons for referral were:

· the adequacy of the employment protections contained in the bill for Schedule 1A workers and outworkers having regard to the protections enjoyed by other Victorian and Australian workers and outworkers.

· the implications (including any Constitutional implications) of the bill for alternative legislative approaches at the state level, including the Outworkers (Improved Protection) Bill and the Federal Awards (Uniform System) Bill.

The Department’s submission is in two parts, reflecting the structure of the Bill, which contains two Schedules.  There is a specific history to the development of each of the Schedules.

Part A relates to the measures in Schedule 1 of the Bill.  These measures are designed to enhance the minimum conditions applicable to employees in Victoria that are not covered by a federal award or agreement.

Part B relates to Schedule 2 of the Bill.  This Schedule concerns contract outworkers in Victoria in the textile, clothing and footwear industry.

PART A – MINIMUM ENTITLEMENTS FOR VICTORIAN EMPLOYEES

OUTLINE 

Schedule 1 of the Bill will amend the Workplace Relations Act 1996 (the WR Act) to improve the workplace relations arrangements in Victorian workplaces covered by Schedule 1A of the WR Act.  

Victorian employees not covered by a Federal award or agreement are presently covered by a safety net of five minimum terms and conditions contained in Part XV and Schedule 1A of the WR Act.  These minimum conditions are largely a continuation of the safety net of provisions that applied to these employees under Victorian law immediately before the 1996 referral by the State of most of its industrial relations powers.  

In addition, these employees are also governed by the general provisions of the WR Act, for example, in respect of termination of employment and freedom of association.  

The measures proposed in Schedule 1 of the Bill will enhance the minimum conditions applicable to employees in Victoria. 

In summary, this Bill will amend the WR Act to:

· give Schedule 1A employees an entitlement to payment for work performed in excess of 38 hours a week; 

· give Schedule 1A employees an entitlement to eight days personal leave –  which can be taken as sick leave, with up to five of the eight days available to be taken as carer’s leave; 

· give Schedule 1A employees an entitlement to two days bereavement leave for the death of a member of their family or of their household; and

· give the Australian Industrial Relations Commission power to include supported wage arrangements in industry sector orders. 

The Bill will also:

· enhance the investigate and enforcement procedures available to Schedule 1A employees; 

· provide the Victorian Government with a right to intervene in certain proceedings before the Australian Industrial Relations Commission; and

· insert a mechanism for the stand-down of Schedule 1A employees, where, due to circumstances beyond the employer’s control, they cannot be usefully employed.

POLICY RATIONALE
The amendments in Schedule 1 of the Bill are designed to improve the employment conditions of Victorian workers not covered by federal awards and agreements – that is, those employees to whom Part XV and Schedule 1A of the WR Act apply.

A key objective of the proposals is to provide Schedule 1A employees with access to significant new entitlements:

· carers leave: the Bill proposes to convert the current five day sick leave entitlement in Schedule 1A into a personal leave minimum standard of eight days per annum, which would be cumulative; up to five days per annum of this entitlement could be taken for caring purposes;

· bereavement leave: the Bill proposes to amend Schedule 1A to introduce a minimum standard of two days bereavement leave on the death of an immediate family member or household member;

· access to the Supported Wage System for employees with disabilities: at present such employees can only access special wage arrangements on a case by case basis.

The Victorian Government has on a number of occasions sought to introduce legislation to reintroduce a layer of State regulation of workplace relations, claiming that the federal arrangements are inadequate.

However, in his second reading speech on this Bill, the Minister for Employment and Workplace Relations, the Hon Tony Abbott, MP noted that the federal Government first proposed measures to enhance employment conditions in Victoria in the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999.  

The Bill enhances, in a sensible way, the legislated safety net of minimum conditions of Schedule 1A employees (without negatively impacting on employment), and does so within the framework of a unitary system.

The Bill avoids the problems associated with re-regulating of the Victorian system.  (This issue is discussed further below.)

HISTORY - REGULATION OF MINIMUM ENTITLEMENTS IN VICTORIA

The previous State system

In late 1992, the former Victorian Government moved to deregulate the Victorian industrial relations system.  It passed the Employee Relations Act 1992 (the ER Act) which abolished awards with effect from 1 March 1993, and established instead, a system of individual and collective employment agreements underpinned by a set of minimum conditions.  

These minimum conditions, contained in Schedule 1 of the former ER Act, were:

· a minimum hourly wage;

· four weeks’ paid annual leave;

· one week’s sick leave per annum; and 

· twelve months unpaid parental leave, together with an entitlement to work part-time in connection with the birth or adoption of a child.

From 1 March 1993, employees who continued working with the same employer, and who did not enter into individual or collective agreements, were deemed to be subject to an agreement which contained the same terms and condition of work that the employee had received under a state award.

Only collective agreements were overseen by the newly established Employee Relations Commission of Victoria (the ERCV).  The ERCV had no powers of compulsory arbitration.  It could only arbitrate with the agreement of the parties.  The ERCV did not receive or register individual agreements.

The new system had no mechanism for updating minimum wages.  To remedy this, in 1994 the Victorian Government amended the ER Act to give the ERCV the power to specify a minimum hourly rate of pay for work classifications in declared industry sectors
.  The ERCV declared 19 industry sectors, covering almost all Victorian employees who were not covered by a federal award or agreement, including those who had previously been award free.

Referral of Powers to the Commonwealth

In 1996, the Victorian Government referred to the Commonwealth the power to regulate most aspects of industrial relations in the State.  The Commonwealth Powers (Industrial Relations) Act 1996 (Vic) referred to the Commonwealth a range of legislative powers, including:

· conciliation and arbitration for the settlement of intrastate industrial disputes;

· agreements between employers and employees within the State of Victoria;

· minimum terms and conditions for employees in the State;

· termination of employment; and 

· setting and adjusting minimum wages for employees in a work classification declared under the Employee Relations Act 1992 (Vic) as previously in force and who are not covered by a federal award or agreement.

The Commonwealth accepted the referral, and legislated under section 51(xxxvii) of the Commonwealth Constitution to give the referral legislative effect.  Part XV and Schedule 1A were inserted into the WR Act by the Workplace Relations and Other Legislation Amendment Act (No. 2) 1996.
The minimum conditions in Schedule 1A essentially reflect the minimum conditions previously in place under the Victorian law.

The referral has meant that since 31 December 1996, almost all Victorian workers have been covered by federal legislation
.

Victoria is the only State without the complexity and confusion which can occur in other States where federal and State laws both operate, and sometimes overlap.

The Victorian referral legislation required the parties to enter into an agreement about the matters referred.  An inter-governmental agreement was signed on behalf of both Governments on 30 May 1997.

The agreement was entered into it ‘in a spirit of mutual co-operation and understanding, reflecting the significance of the legislative referral of powers made by Victoria’.

Included in the agreement is the requirement that, unless it has the written consent of Victoria, the Commonwealth will give at least six months notice in writing if it proposes to amend or repeal any provisions of Part XV and Schedule 1A.

Victoria retains the ability to make its own laws on the same subject matter as has been referred to the Commonwealth.  The operational effect of any such law would be subject to the operation of section 109 of the Commonwealth Constitution, which provides that a law of the Commonwealth prevails over any inconsistent State law. 

The referral may be terminated.  This may occur in one of two ways - either the Victorian Parliament may repeal some or all of the referral legislation, or the Governor-in Council may issue a proclamation.

If the Victorian Government were to end the referral, then the Commonwealth would no longer have the power to legislate for workers currently covered by Part XV and Schedule 1A of the WR Act.

Subsequent developments

Victorian Government legislation to re-regulate

Over the past three years, the Victorian Government has introduced a number of pieces of legislation into the parliament aimed at re-regulating workplace relations in Victoria.  None of these have been passed by the Parliament.  They are:

· the Fair Employment Bill 2000, which would have partially re-established a separate Victorian industrial relations system:

-  this Bill was defeated in the Victorian Upper House;

· the Commonwealth Powers (Industrial Relations)(Amendment) Bill 2001, which would have referred to the Commonwealth legislative power over common rule awards and outworkers (matters which did not form part of the 1996 referral):

-
the Bill did not progress beyond second reading in the Legislative Assembly;

· the Federal Awards (Uniform System) Bill 2002 (the FAUS Bill), which provided for referral of additional power to the Commonwealth and, in the alternative, for the partial re-regulation of workplace relations in Victoria:

-
this Bill was rejected by the Victorian Upper House on 17 October 2002;

· the Outworkers (Improved Conditions) Bill 2002 

-
this Bill, which is discussed in Part B of this submission, is still before the Victorian Parliament.

Commonwealth legislation to enhance minimum conditions for Victorian employees

This Bill is the federal Government’s third attempt to improve the minimum entitlements of employees in Victoria who are not covered by a federal award or agreement.

The Government first proposed measures to enhance employment conditions in Victoria in Schedule 15 of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999.  

The Government subsequently introduced the Workplace Relations Amendment (Minimum Entitlements for Victorian Workers) Bill 2001 into the House of Representatives in August last year.  That Bill contained additional measures, including a number of measures which either resulted from consultation, or which reflect proposals put forward by the Victorian Government. 

These include personal leave and bereavement leave entitlements.

The relevant State and Federal Ministers held discussions on this Bill.  However, that Bill lapsed with the Parliament.  

The current Bill is almost identical to the Minimum Entitlements Bill.

SPECIFIC ISSUES RAISED BY THE COMMITTEE

(a) The adequacy of the employment protections contained in the Bill for Schedule 1A workers and outworkers, having regard to the protections enjoyed by other Victorians and Australian workers …

Who is covered by Part XV and Schedule 1A?

There is limited information available about the number and range of employees to whom the minimum standards in Part XV and Schedule 1A of the WR Act apply.

Data from the Australian Centre for Industrial Relations Research and Training (ACIRRT) was commissioned by the Victorian Industrial Relations Taskforce review of Victorian industrial relations regulation in 2000. 

Estimates from the ACIRRT report are that approximately 33 per cent or 561,000 people in Victoria have minimum conditions of employment set by Schedule 1A
.  This data is broadly consistent with the May 2000 Employee Earnings and Hours (EEH) data from the ABS which reported 43 % of Victorian employees had their pay set by unregistered individual agreements.  The minimum entitlements of a large share of this 43 % would be as outlined in Schedule 1A.

However, a significant proportion of these employees do not actually rely on the minimum conditions of employment in Schedule 1A for their terms of employment.

The Taskforce Report estimated that of the 561,000 employees it identified as being subject to Schedule 1A, approximately 205,000 were employed as managers, professionals and the like who rely predominantly on common law contracts of employment and negotiate wages and conditions which are generally above the statutory minimum terms and conditions
. 

The remaining 356,000 employees rely on the minimum terms and conditions of employment provided for by Schedule 1A and the majority are likely to be covered by Victorian Minimum Wage Orders. 

The Taskforce Report drew an assumption from the ACIRRT material that two thirds of this group, or 235,000 employees, receive minimum rates of pay.

The Department accepts that the overall figure derived by ACIRRT for nominal Schedule 1A coverage (i.e.561,000 employees) is likely to be a reliable estimate.  However, estimates of the number of employees who receive minimum rates of pay or conditions of employment are not.

This is because the ACIRRT report refers only to the proportion of employees who are paid the lowest rate paid at their workplace.  While this may be the same as the applicable statutory minimum rate, it cannot be assumed that, in any given case, there will be any such relationship.

Further, the ACIRRT report does not identify employees reliant on Schedule 1A minimum conditions of employment directly, but assumes that these are the same employees who receive minimum rates of pay. 

It is known that Schedule 1A employment is heavily dominated by small business.  The Taskforce Report found 72.9 per cent of Schedule 1A employees were from small workplaces (less than ten employees).  Changes to the minimum entitlements of employees will also impact more heavily on particular industry sectors where Schedule 1A coverage is significant.  These industries include property and business services; agriculture; construction; manufacturing; wholesale and retail. 

Minimum wage

The minimum wage applicable under Schedule 1A is $431.40.  This is the same rate that applies in the federal system and in each of the State jurisdictions.

Adequacy of other entitlements

A table comparing the statutory minimum entitlements in Victoria, should this Bill be passed, with the federal system and the position in each of the States is at Appendix A.

· This table shows a significant degree of similarity across jurisdictions. 

The entitlements currently contained in Schedule 1A are essentially the same as in the Victorian legislation before the 1996 referral.  However, the Government considers that the existing arrangements should be updated from time to time to ensure that they remain fair and relevant.  

As noted above, the Government has been attempting since 1999 to improve the minimum terms and conditions in Schedule 1A.

Schedule 1 of the Bill is designed to improve the minimum entitlements of those Victorian employees to whom Schedule 1A applies without re-regulating the Victorian industrial relations system or adversely affecting employment.  

Employees covered by Schedule 1A will for the first time have access to carer’s leave and bereavement leave.  These entitlements will be provided, along with sick leave, through a new personal leave entitlement.  Compliance and enforcement measures will also be improved.  

The Bill is beneficial legislation which improves the employment conditions of Victorian workers whilst maintaining the single system of workplace relations arrangements applying in that State.

In addition to the core employment conditions in Schedule 1A, these employees are also entitled to a range of other general rights bestowed by federal and state legislation.

If this Bill passes the parliament, Schedule 1A employees will be entitled to the range of protections under Commonwealth and State legislation:

· a minimum rate of pay, including a statutory entitlement to payment for work performed in excess of 38 hours in a week; with regular updating through the flow-on of wage case safety-net increases 

· four week’s annual leave;

· eight days personal leave per year, which can be taken as sick leave, with up to five of the eight days available to be taken as carer’s leave;

· two days bereavement leave per year;

· notice upon termination of employment;

· twelve months unpaid parental leave, together with an entitlement to work part-time upon the birth or adoption of a child;

· access to the Supported Wage System.

· superannuation;

· termination of employment rights;

· equal pay;

· long service leave;

· public holidays; 

· protection under anti-discrimination laws; and

· the freedom to join or not to join a union.

In assessing the Schedule 1A minimum entitlements, it is important to note that it is open to employees in Victoria to apply to the Australian Industrial Relations Commission for a federal award without the requirement, which applies in all other States, to prove that an interstate dispute exists.  It is also open to them to negotiate an agreement at the individual or enterprise level which takes into account the specific needs of both employers and employees.

The Government believes that unilaterally imposing a different system on Victorian employers and employees, without regard for the specific circumstances of the enterprise, would increase the cost of doing business and costs jobs.

(b) The implications (including any constitutional implications) of the Bill for alternative legislative approaches at the State level including the … Federal Awards (Uniform System) Bill

Part XV and Schedule 1A of the WR Act contain the current regulatory framework for employees not covered by a federal award or agreement.  The amendments proposed by Schedule 1 of the Bill simply update that framework.

Any State-based legislation seeking to re-regulate workplace relations would be subject to the general constitutional protection against inconsistent laws.  Section 109 of the Constitution provides that, where a Commonwealth and a State law are inconsistent, the Commonwealth law prevails to the extent of inconsistency.

Accordingly, to the extent that the minimum conditions are enhanced by the proposals in this Bill, the scope for inconsistency with a State law seeking to regulate workplace relations in Victoria is increased.

This is only an issue if such State legislation is enacted.  The Bills that have been introduced into the Victorian Parliament were outlined earlier in this submission.  None of those Bills has been enacted.

The most recent State legislation was the Federal Awards (Uniform System) Bill 2002 (the FAUS Bill).  This Bill was introduced into the Victorian Parliament on 12 September 2002.  

The FAUS Bill would have referred to the Commonwealth the necessary power to enable the Australian Industrial Relations Commission (the AIRC) to order that federal awards apply as common rule in Victoria.  

If the Commonwealth did not act on the further referral, the FAUS Bill would have established a jurisdiction within the existing Victorian Civil and Administrative Tribunal (VCAT).  The VCAT would have been able to order that a term of a federal award was a common rule for a specified industry.  Such an order would have had the effect of binding all employers and employees in the specified industry.  The term ‘industry’ was defined broadly, to include an occupation.  

This Bill was rejected by the Victorian Upper House on 17 October 2002.

However, had the Bill been passed, and a mechanism for applying federal awards as State-based common rule awards been implemented, workplace relations regulation in Victoria would have been more complex.  

Federal regulation would have continued to operate and, where inconsistent with State regulation, would have prevailed.  Victorian employers and employees would have had to assess State and federal obligations (which may in some respects have been inconsistent) to determine their rights and obligations.  This would have created significant practical difficulties.

An example of the effect of the complexity caused by the additional layer of regulation is the way in which common rule orders, based on federal awards, would have cut across the industry sector system applicable under Schedule 1A.  

Under Schedule 1A employees are paid by reference to a classification level within an industry sector minimum wage order.  An enterprise is allocated to an industry sector depending on the nature of the business in which it is mainly engaged.  The minimum wage applicable to all the employees of the firm would be governed by the categories within the one industry sector order.  

Federal awards, on the other hand, tend to be occupationally based, or industry-based in a much narrower sense.  As federal awards do not cover all types and categories of workers, in some cases a common rule mechanism could leave some employees award free.

Accordingly, an employer currently covered by a single industry sector order could potentially be affected by several common rule orders, Schedule 1A minimum entitlements, and even a federal award, depending on the range of duties performed within the business.

Small businesses in particular, could be disproportionately affected precisely because many small business employees rely on Schedule 1A for minimum terms and conditions of employment.

Complexity would also arise in relation to conditions of employment.  For example, Schedule 1A provides a formula for annual leave, which may be different to a formula in a federal award.  In cases where multiple common rule awards applied, an employer would need to determine which formula applicable to each employee.  This would not necessarily be a simple task.

A further complication would have arisen from the proposal in the FAUS Bill to establish a separate compliance and information service.  Currently, the Department provides such services in respect of both Schedule 1A and federal awards and agreements.

In all other States, except New South Wales, federal and State enforcement has been harmonised, and there is a single point of contact for all enquiry and compliance services.

PART B – CONTRACT OUTWORKERS IN VICTORIA IN THE TEXTILE, CLOTHING AND FOOTWEAR INDUSTRY 

OUTLINE 
Schedule 2 to the Bill will amend the WR Act so as to provide an entitlement for persons performing work as outworkers for the textile, clothing and footwear (TCF) industry in Victoria, under contracts for services, to be paid at least the amounts they would have been required to be paid for the work because of Part XV of the WR Act (that is, because of Schedule 1A, or section 509 where applicable) if they had performed it as employees.  

For constitutional reasons, the obligation and entitlement proposed by the Schedule will apply, on enactment, only to the extent of contracts for services entered into by constitutional corporations, or where work is contracted to be performed under a contract for services in the course of, or in relation to, interstate or international trade or commerce.  

The amendments will also provide for enforcement of the entitlement to a minimum rate of pay.  The Bill will enable the making of regulations in relation to the keeping and inspection of records concerning contract outwork as required for the enforceability of the new entitlement.

The Bill addresses outworkers in the TCF industry because the lack of clarity concerning their rights and entitlements appear to be a particular issue in that industry.  The TCF industry, particularly the clothing industry, has been under pressure for greater international competitiveness and has undergone major restructuring associated with reductions in tariffs and bounties.  This has resulted in high volume manufacturing in the industry tending to move off-shore.  At the same time Australian manufacturing in the clothing industry appears to have shifted from a factory-based workforce to one centred around outworkers.

POLICY RATIONALE 

The policy rationale for Schedule 2 to the Bill is linked to, and forms part of, the rationale for the Bill as a whole.  However, there is a specific history to the development of the approach to outworkers which justifies treating outworkers as a distinct issue to the safety net coverage of Victorian workers more generally.

At one level, the objective of the proposed legislation is to improve the situation for contract outworkers in the TCF industry in Victoria, in keeping with accepted norms for employees in the industry.  

The proposed legislation will give contract outworkers in the TCF industry in Victoria access to enforceable minimum rates of pay and improve compliance and enforcement arrangements for those workers.  The legislation aims to improve compliance by authorising federal workplace inspectors to enter premises where such work is performed or where there are relevant documents and by empowering inspectors to enforce the minimum rates of pay in the courts. 

At a more macro level, it is also anticipated that the proposed legislation will assist in preserving the unitary workplace relations system in Victoria, thereby preventing a broader layer of unnecessary and inappropriately burdensome regulation which could otherwise be established by Victorian legislation such as the Federal Awards (Uniform System) Bill 2002, recently defeated in the Victorian Parliament.  The potential for confusion and duplication that arises from this type of legislation has been addressed in relation to Schedule 1 to the Bill.  

In bringing forward legislation that would improve access to minimum rates of pay for contract outworkers in the Victorian TCF industry, the Government recognises that these workers are generally regarded as being in a disadvantaged industrial position.  

The Regulation Impact Statement in the Explanatory Memorandum for the Bill set out, in detail, a range of ways in which issues associated with contract outworkers in the TCF industry could be addressed.  

Without repeating that detailed consideration, it should be recognised that all of the other options for addressing issues relating to contract outworkers in the TCF industry would be likely to impose a significant costs on the community, or not provide the necessary assistance to contract outworkers.  

Taking no legislative action would not have a direct cost to business, but could be costly as it would appear to make the reintroduction of a separate system of Victorian workplace relations more likely.  In addition it would not provide the access to an enforceable minimum rate of pay proposed in the Bill for outworkers.

The reintroduction of a separate Victorian workplace relations system is seen as the most costly option.  It would impose the costs of an additional regulatory system, and the prospect of more burdensome conditions of employment for employees in Victoria generally.  This cost would be additional to direct costs of ensuring enforceable minimum rates of pay.

The option of deeming all outworkers in the Victorian TCF industry to be employees was not preferred because, in addition to the cost of raising minimum payments to contract outworkers, deeming would place unjustifiable constraints on the TCF industry and could set an inappropriate precedent for other industries.  Further consideration of deeming provisions is given in relation to the adequacy of the Bill with regard to other standards of employment protection. 

The Bill provides the most practical and least costly option for ensuring that contract outworkers in Victoria receive an enforceable minimum rate of pay, whilst ensuring the preservation of a unitary workplace relations system in Victoria and thereby preventing a workplace relations system characterised by unnecessary and inappropriately burdensome regulation.

HISTORY 

The working conditions and remuneration of TCF outworkers has for some time been a subject of debate, with some groups drawing a connection between the pay and conditions afforded to outworkers and the employment status of those workers. 

In light of widespread concerns about the situation with respect to outworkers, in 1996, the Senate Economics References Committee (SERC) conducted an inquiry into outworkers in the garment industry and undertook to review the situation a year later. The Committee tabled its first report Outworkers in the Garment Industry  in December 1996 and its subsequent report Review of the Inquiry into Outworkers in the Garment Industry in July 1998.

The 1996 Report identified problems experienced by outworkers including in relation to labour relations entitlements and compliance, occupational health and safety, taxation obligations and welfare benefits.  The Committee concluded that there are sufficient people involved in the industry for concern about them to be warranted and that a multifaceted approach is needed to eliminate exploitation of outworkers in the garment industry.  The Committee made a series of recommendations, one of which addressed the employment status of outworkers.  In its 1996 report the Committee stated that it had 

‘received compelling evidence that the employment status of outworkers is confused. While some legislation and certain awards make it clear that some outworkers are employees, the lack of clear national legislation and, more importantly, the actual conditions of employment experienced by outworkers give rise to the belief among many people that outworkers are contractors rather than employees.  The Committee believes that, because of the nature of the work undertaken and the circumstances of their employment, most outworkers in the garment industry should be considered to be employees.  Accordingly, the Committee recommends that the Government examine ways to clarify the status of outworkers in the garment industry.’

The Government response (presented to the Senate on 3 September 1997) noted this recommendation and stated that:

· clarification is complicated by constitutional limitations on the Commonwealth ie. the conciliation and arbitration power is limited to ‘employees’.  Any Commonwealth legislation seeking to alter the employment status of persons would need to depend on other constitutional power;

· despite the referral, there is no greater power for the Commonwealth to legislate in relation to non-employee outworkers in Victoria than in other States;

· due to these limitations, issues related to clarification need to be considered in a coordinated way by both Commonwealth and State governments.  It was noted that some State legislation exists which deems certain outworkers to be employees;

· the progression of the issue needs to be handled carefully so as not to constrain flexible working arrangements.  Some outworkers do not wish to be employees and contractual arrangements can provide appropriate options for these workers. 

The Government undertook to bring the issue of clarification to the attention of relevant State Ministers. 

In its 1998 report the Committee further emphasised the issues relating to the employment status of outworkers, stating that:

‘outwork is performed predominantly in Victoria, New South Wales and South Australia; thus the federal/Victoria deeming provisions would clarify the employment status of outworkers significantly. From the perspective of outworkers it is vital their employment status is resolved and resolved quickly. Accordingly, it is important that the federal government take immediate action and show some willingness to protect outworkers from further exploitation.’

In response to the Committee’s 1998 report, Government Senators made the following comments:

· deeming provisions would eliminate an outworker’s ability to choose whether to be an independent contractor or an employee, so deeming provisions in absolute terms were not supported;

· an approach such as the reverse onus of proof in the Clothing Trades Award could be a more acceptable solution to the problem of coercive sham independent contract agreements;

· also, for some issues, benefits through use of the corporations power could be an improvement;

· the sole power referred in relation to independent contractors to the Commonwealth by Victoria is power in respect of freedom of association;  otherwise, the powers referred relate to ‘employees’ and ‘industrial disputes’;

· the issue of deeming provisions requires more than a partial response and it is appropriate that this issue be further considered by the Labour Ministers Council [now known as the Workplace Relations Ministers Council (WRMC)] because a coordinated approach is preferred for this issue.

Subsequently, a Working Party of State and Commonwealth Government officials was established to examine and report to WRMC on options for action to clarify the employment status of outworkers in the industry.  It was agreed that the working party should have regard to: the SERC reports; existing Commonwealth and State legislation on the employment status of outworkers and other relevant issues; Commonwealth legislative capacity under the Commonwealth constitution; and the scope for and merits of coordinated action.

The Working Party met in 1999 and considered both legislative and non-legislative options and canvassed coordinated action as well as the option of leaving individual jurisdictions to pursue their own approaches. The options considered can be summarised as follows:

Option 1
Non-legislative methods - coordinated action;

Option 2 
Non-legislative methods – individual jurisdictions continuing with and/or developing their own non-legislative approaches to address the issues;

Option 3A 
Deem all outworkers to be employees for the purposes of the WR Act;

Option 3B 
Establish deeming arrangements which also allow for genuine contractors;

Option 3C 
Reverse the onus of proof;

Option 4
Leave individual jurisdictions to pursue their own approaches to clarifying the status of clothing outworkers which suit that jurisdiction.

There was no consensus reached with respect to the direction of any non-legislative action.  A number of States strongly objected to any approach which might include advocating or promoting choice between working arrangements (ie choice to include independent contracting arrangements).  Conversely, the Commonwealth in its own education campaign in 1998 acknowledged independent contracting as a legitimate working arrangement.  In addition, the Commonwealth pointed to the fact that it had already taken significant non-legislative steps to address the many issues outworkers face in the garment industry through such initiatives as funding the implementation of the Homeworkers Code of Practice and conducting comprehensive educative and compliance campaigns. 

Nor was there consensus reached with respect to future legislative action and there appeared to be little opportunity for reaching consensus at the national level. Again, the lack of consensus largely reflected the different views in relation to the issue of choice between employment and independent contracting.

In considering legislative action the Commonwealth, as part of the Working Party deliberations, pointed to the following issues.

· To the extent that coordinated action is practicable, and restrictions of a technical and legal nature can be resolved, further consideration would need to be given to whether such an approach is the preferred option in dealing with this matter.

· The absence of empirical evidence establishing the extent to which outworker employees are in fact coerced into contractual arrangements that inappropriately treat them as contractors, makes any legislative option problematic.  While it is possible that educative campaigns and other non-legislative measures may be feasible on the basis of anecdotal evidence, serious consideration of legislative change generally requires empirical evidence on the extent and causes of the problem sought to be addressed.

· There are significant constitutional impediments on the Commonwealth with regard to its power to legislate unilaterally on the employment status of persons.  It has been suggested that the most appropriate head of power under which the Commonwealth could legislate is the corporations power.  This also has its limitations.  Any legislative initiative under the corporations power would apply only to those outworkers who were employed by constitutional corporations.

· If the Commonwealth were to legislate under the corporations power to deem outworkers to be employees, it would be necessary for the States to undertake a coordinated legislative approach to deal with those outworkers who do not come under the scope of the corporations power.  A consistent approach by all the States would be essential to establishing a uniform resolution to this current definitional ‘problem’.
SPECIFIC ISSUES RAISED BY THE COMMITTEE

(a) The adequacy of the employment protections contained in the Bill for Schedule 1A workers and outworkers, having regard to the protections enjoyed by other Victorians and Australian … outworkers

Minimum standards for outworkers in the textiles, clothing and footwear industry may be covered by federal and State awards, agreements and legislation.  The conditions and entitlements that apply to outworkers depend, to a significant extent, on whether the outworkers are engaged as employees or contractors.   

Assessing the adequacy of the employment protections for outworkers requires an understanding of the current situation and comparing this with what is proposed by the Bill.  The Bill does not attempt to replace existing provisions that affect outworkers – it provides an incremental improvement to the existing remedies for outworkers.

The question of the adequacy of the employment protection provided to outworkers is addressed by setting out the existing provisions that extend employment protections to outworkers.  The current federal provisions are set out in some detail as the Bill builds on these measures and fills a gap in coverage.  State legislative provisions are summarised as these approaches will continue to be relevant for outworkers in other States.  An explanation of why the State legislative approach is neither open to nor accepted by the Commonwealth is provided.  Finally the submission addresses the exact scope of the Bill and explains the constitutional basis for the limitations in the approach proposed.

Current federal provisions

Currently, outworkers in the TCF industry in Victoria fall in one of the following categories: 

(a) employee covered by an award under the Workplace Relations Act 1996 (WR Act), most likely the Clothing Trades Award 1999;
 

(b) employee not covered by a federal award but covered by Schedule 1A of the WR Act (which provides specific minimum conditions for employment in Victoria, following the referral by Victoria of powers in respect of industrial relations matters in 1996); 

(c) independent contractor working under a contract affected by the Clothing Trades Award (as explained below); or 

(d) independent contractor working under a contract not affected by the Clothing Trades Award.
 

The Clothing Trades Award 1999 principally provides terms and conditions of employment, but also sets standards for and in relation to contracts for services.  Consequently, the Award has the potential to effectively regulate contract outwork in addition to employment (by imposing obligations on principals, though without directly providing entitlements for contractors).  Whether a contract for services is affected by the Award depends on whether the manufacturer (at the top of the chain of contracting) or any intervening contractor (ie a ‘middleman’) is a respondent
 to the award.  Many manufacturers and contractors would not be respondents to the Award, so the Award will not affect the outworkers who perform work for them.  The question whether an outworker’s contract is affected by the Award is typically quite unclear:  outworkers’ relationships with manufacturers are typically mediated by sub-contractors or ‘middlemen’, and outworkers commonly do not know the identity of parties higher in the chain of contracting than the individuals they deal with directly.  Consequently, many outworkers do not benefit from restrictions imposed by the Award with respect to the contracting out of work.  

In Victoria, there are approximately 500 manufacturers who are respondent to the award.  It is difficult to estimate the number of manufacturers or middlemen who are not respondent to the award.  It is also difficult to estimate the number of outworkers per respondent and/or non-respondent.  A report on the National Outwork Information Campaign
 states that, based on investigations by union organisers:

‘[approximately] one third of all companies which are respondent to the award employ less than 10 ‘inside’ [factory] workers ...  the union estimates that up to three quarters of companies in the industry have the majority of their production performed in private homes.  Commonly employing around four or five ‘inside’ workers, around 50 per cent of these companies use at least 10 outworkers, with the remainder using at least 50 outworkers ...  In a number of cases, companies employing around six factory workers each employed over 200 outworkers.  Some of these outside workers are contractors themselves, who engage others to work for them.  The longer the contracting chain, the greater the number of outworkers.’ 

For those manufacturers who are respondent to the Clothing Trades Award, clauses 45-49 of the Award impose restrictions with respect to the contracting out of work and engagement of outworkers.  These restrictions protect the interests of factory employees covered by the award, and also provide minimum standards for outworkers.  The key clauses: 

· prohibit a manufacturer respondent to the Award from employing outworkers on terms less favourable than those prescribed under the Award in respect of the manufacturer’s factory employees (clause 47); and

· prohibit a manufacturer respondent to the Award from giving out work (ie to contractors) unless:

-
the contract provides terms and conditions no less favourable than those prescribed under the Award for outworkers (clause 46);

-
the contract binds the contractor to include such a term, if they in turn contract out the work (clause 46); and 

-
both the manufacturer and the contractor are registered by a Board of Reference under the award (clause 48).

State approaches to the coverage of outworkers

The legislative approach to the regulation of outworkers differs between the jurisdictions.  Legislative provisions which operate in New South Wales, Queensland, South Australian, Tasmania and Western Australia and may affect the employment conditions of outworkers are set out in Appendix B.  The Victorian system is currently covered by federal regulation including the Clothing Trades Award 1999 discussed above.  The proposed Victorian Outworkers (Improved Protection) Bill 2002 is discussed later in the submission.

The following discussion of the State legislative approaches indicates why these approaches have not been replicated in the Commonwealth Bill. 

Some State jurisdictions have legislation that deems outworkers to be employees (eg defines ‘employee’ to include outworker) for the purposes of industrial regulation.  The deeming may be for a limited range of purposes.  Even where outworkers are deemed to be employees their entitlements may depend on whether there are awards or other instruments that extend to the work performed by those workers.  

While the deeming approach is open to the State Parliaments, the Commonwealth Parliament is not constitutionally free to comprehensively and directly legislate for the terms and conditions of engagement for employees or contractors, under the conciliation and arbitration power.  Apart from constraints on the Commonwealth’s power, the Commonwealth is unconvinced that the deeming of outworkers as employees is appropriate in the federal sphere.  The Commonwealth supports providing outworkers in the TCF industry with a safety net entitlement to minimum remuneration, but considers the regulation of other terms and conditions is not appropriate in the context of contractual relationships entered into on a commercial basis.  

In addition this could set a precedent for other industries for which contracting provides significant benefits in terms of flexibility and efficiency (eg information technology).  To deem all outworkers in the TCF industry to be employees on the assumption that there is never genuine choice would seem to place an unjustifiable constraint on the TCF industry. 

As a result the Commonwealth Bill proposes an incremental improvement to the existing system that applies to outworkers in the TCF industry in Victoria.  While limited in its operation the Commonwealth Bill will clearly be beneficial for outworkers within its reach.

Protection provided by the Bill
The core employment protection to be provided by the Bill is to give contract outworkers in the TCF industry in Victoria access to enforceable minimum rates of pay, and improve compliance and enforcement arrangements for those workers.  The legislation aims to improve compliance by authorising federal workplace inspectors to enter premises where such work is performed or where there are relevant documents and empower inspectors to enforce the minimum rates of pay in the courts. 

The obligations to be imposed by the Bill relate to work:

· performed under and in accordance with a contract for services; and,

· performed by contract outworkers or one or more individuals who are not parties to the contract.

The obligation is placed on the person who is obliged, under the contract, to pay for the work performed.  The Bill only allows a contract outworker to claim the statutory minimum from the person who is obliged to pay under the contract for services.  This is seen as the only practical way to impose the obligation because a contract outworker would not in many cases know the identity of any other head contractor higher up in a chain of contracts.

The obligation is owed not only to the contract outworker who enters the contract but to other persons working as outworkers under the contract (eg family members).  If a contract outworker subcontracts work - that subcontractor will be obliged to provide appropriate minimum entitlements to the person performing the work.

It will be open for a principal to stipulate in a contract that work performed under a contract for services must be performed by a particular person.  If this occurs any work not performed by that person would not be undertaken ‘in accordance with the contract for services’ so that the minimum entitlements would not be imposed on the original principal.  The obligations however would apply between the subcontractor and the outworker (where a contract for services as defined in the Bill exists).

The obligation to be imposed relates to work performed:

· in Victoria;

· for the textiles clothing and footwear industry; and 

· in private residential premises or premises that are not the business or commercial premises of a principal to the contract.

The amount that is required to be paid is a statutory minimum which is worked out by determining how much the person would have been entitled to if the work had been performed as an employee (under Schedule 1A or section 509 where applicable).  

The proposed Bill would require that contract outworkers be engaged at a pay rate at least equal to the minimum amount payable to outworker employees.  Under proposed subsection 541(3), a contract outworker, when performing the same work, would be entitled to the same minimum hourly rate of pay as if they were an employee.  A contract outworker would therefore be entitled to the same minimum rate of pay as an employee outworker would receive under Schedule 1A of the Workplace Relations Act 1996. 

In monetary terms under the Manufacturing Industry Sector Minimum Wage Order (number AW789236, section 5.6.4), an employee may be engaged on a piece-rate basis provided that the work performed by the employee was subject, as at 1 March 1993, to the former Textile Award, Clothing Award or Cordage Award.  Subject to the minimum wages provided for adult full-time or part-time employees in this Order, an employer may remunerate any of his or her employees under any system of payment by results based on rates which will enable workers of average capacity working in ordinary conditions to earn at least 20 per cent in excess of their hourly rates. Adults and juniors doing the same operations will be paid the same piecework rates.

The minimum rates prescribed for adult full-time employees vary depending on the classification of the work being performed. For example, the minimum rate, at Level 1, is $11.35 per hour, and for Level 9, $17.05 per hour. 
Provision is also made for the enhanced enforcement of entitlements to the statutory amount.  

The Bill will empower inspectors to enter premises where there is reasonable cause to think that work attracting the requirement to pay the statutory amount is being performed.  There is also a power to enter premises where there is reason to believe that documents are held that relate to such work.  Powers relating to inspection, taking samples, interviewing people and taking custody of or copying documents are included.

The statutory amount may be recovered in a court.  There is an option to choose to use a small claims procedure where the amount sought to be recovered is less than $5000.

There is also a provision which allows for Regulations to be made that would require records to be kept concerning the contracts for services under which outwork is performed.

All these measures will assist in enforcing the payment of the statutory amount.  The ability to inspect for compliance in relation to the statutory amount may also reveal non compliance with award entitlements.  This could assist in improving compliance for outworkers and employees whose work is affected by the Clothing Trades Award 1999. 

Limits based on Commonwealth Constitutional power

The Commonwealth’s power to directly legislate in relation to terms and conditions of employment is limited.  Section 51(xxxv) of the Constitution empowers the Commonwealth Parliament to make laws with respect to ‘conciliation and arbitration for the prevention and settlement of industrial disputes extending beyond the limits of any one State’.  This power supports the system of dispute settlement and arbitration provided for in the Workplace Relations Act 1996.  The regulation of outworkers through the Clothing Trades Award 1999 is subject to the constitutional limitations on Commonwealth power.

This Bill, and other Parts of the Workplace Relations Act 1996, utilise other constitutional powers to support them.  In this case the corporations power and the trade and commerce power will support the new Part of the Act.  As a result the obligations and entitlements created by the Bill will apply in limited circumstances.  The provisions will apply where one of the parties to the contract is a constitutional corporation or where the work is contracted to be performed in the course of, or in relation to international, interstate or Territory trade and commerce.  

More comprehensive coverage could be achieved with an appropriate referral of power from the Victorian Government.  A parallel provision could provide an entitlement to the statutory amount for outworkers not engaged by corporations, or not engaged in the relevant trade and commerce.  To date the offer to refer power with respect to outworkers has been on the basis of the Commonwealth deeming outworkers as employees.  The Commonwealth does not favour this approach to the regulation of outworkers in the federal system, but would consider how best to utilise any referred power that was not constrained to treating outworkers as employees.

(b) The implications (including any Constitutional implications) of the Bill for alternative legislative approaches at the state level, including the Outworkers (Improved Protection) Bill …

This Bill provides a minimum entitlement to a statutory amount for contract outworkers in the Victorian textile clothing and footwear industry.  The Bill is clearly limited in its application and does not purport to cover the field in relation to the regulation of terms and conditions for outworkers in the TCF industry.  

Alternative legislative approaches adopted by Victoria with respect to outworkers would be able to operate and would potentially provide terms and conditions of employment in excess of the entitlement to the statutory amount provided for in the Bill.  

The Clothing Trades Award 1999 will also continue to operate with respect to employees and employers who are respondent to that award.  The Clothing Trades Award 1999 will continue to be capable of affecting contracts entered into with independent contractors. 

Outworkers (Improved Protection) Bill 2002

The Committee has asked particularly about any implications of the Bill for the Victorian Outworkers (Improved Protection) Bill 2002 (the Outworkers Bill).  

The Outworkers Bill was introduced into the Victorian Legislative Assembly on 9 October 2002 and received its second reading on 10 October 2002.  The Bill was introduced into the Legislative Council on 31 October 2002.

The main purpose of the Outworkers Bill is to improve the protection of outworkers in the clothing industry and establish an Ethical Clothing Trades Council of Victoria.  

It should be noted that the introduction of the Outworkers Bill was preceded by an inquiry by the Family and Community Development Committee of the Victorian Parliament.  The Inquiry into the Conditions of Clothing Outworkers in Victoria was the subject of some controversy when it was published in September 2002.  

The majority report made twenty recommendations to the Victorian Government.  Recommendation 6 was that the Victorian Government should create legislation to ensure that outworkers who do not operate as independent contractors or small businesses are deemed as employees for the purposes of industrial legislation in Victoria
.  This recommendation is reflected in the Outworkers Bill.  The majority report also advocated similar deeming by the Commonwealth Government, and the development of ‘clothing specific legislation based upon the New South Wales ‘Behind the Label strategy’
.  

The minority report raised a concern that the inquiry process had been truncated.  There was a concern that the majority report did not contain a sufficient body of evidence drawn from Victorian outworkers and Victorian industry to support the conclusions and recommendations of the report.  In particular there was a concern that the report had not established that the New South Wales model adopted in the Outworkers Bill was ‘viable and appropriate in this state given the transfer of industrial relations powers to the Federal Government in 1996’
.

Since the introduction of the Outworkers Bill the Victorian Legislative Council has negatived the Federal Awards (Uniform System) Act 2002.  The Outworkers Bill makes extensive reference to the Federal Awards (Uniform System) Act 2002 and would appear to require amendment to take account of this development before it could realistically progress through the Victorian Parliament.

However, given the specific nature of the question raised by the Committee some comment will be made on the Outworkers Bill as introduced.

Division 1 of the Outworkers Bill includes a provision that deems certain outworkers to be employees.  The Outworkers Bill states that, for the purposes of relevant industrial legislation, an outworker is an employee and a person engaging an outworker is an employer.  The relevant industrial legislation referred to includes occupational health and safety legislation, long service leave legislation and the Federal Awards (Uniform System) Act 2002.  

The effect of the deeming proposed in the Outworkers Bill would be for clothing industry outworkers to come within the State long service leave and occupational health and safety legislation.  This could have cost implications for contractors who provide work to outworkers.  

Deeming for the purposes of the Federal Awards (Uniform System) Act 2002 is more problematic.  If the Federal Awards (Uniform System) Act 2002 were reintroduced and became law in Victoria it would be possible for a common rule award for the clothing industry to be made under the new scheme.  The Outworkers Bill would  deem outworkers to be employees and remuneration and other entitlements could be dealt with under the State system.  

If these two events occurred there would arguably be no need for the outworker specific provisions of the Commonwealth Bill as minimum remuneration standards would be put in place by the State system.  On the other hand, the State system would also impose requirements regarding conditions of work and work practices which would arguably be inappropriate to contract outworkers.  With the Legislative Council negativing the Federal Awards (Uniform System) Act 2002 the need for the Commonwealth Bill currently remains.

The process for the recovery of unpaid remuneration is set out in Division 2 of the Outworkers Bill.  This would operate to supplement existing enforcement measures.  The Outworkers Bill also proposes establishing an Ethical Clothing Trades Council of Victoria (ECTC).  The Commonwealth Bill would have no effect on this proposal.  

Part 4 of the Bill establishes an inspection and compliance regime in relation to the Act and any common rule order.  To the extent that these provisions cross refer to the Federal Awards (Uniform System) Act 2002 amendment would appear to be required before the Outworkers Bill would be able to proceed.

� The Employee Relations (Amendment) Act 1994 (Vic) commenced operation on 9 May 1995.


� Exceptions to this relate, in the main, to public sector employees.  Section 5 of the Commonwealth Powers (Industrial Relations) Act 1996 (Vic) made it clear that Victoria was not referring to the Commonwealth industrial relations power over a small group people including Ministers, members of the parliament, judicial officers, members of administrative tribunals, and heads of government departments.  The State also did not refer a range of powers over law enforcement officers, including promotion, transfer, discipline and termination of employment.


� Victorian Industrial Relations Taskforce (August 2000) Independent Report of the Victorian Industrial Relations Taskforce, Victoria, p.37.


� Ibid.


� The Senate Economic Reference Committee, Outworkers in the Garment Industry, December 1996 concluded that the clothing industry is structured around outworking. 


� 	It is conceivable that some employee outworkers could be covered by a certified agreement or Australian Workplace Agreement under the WR Act; such regulation, above the safety net, may be presumed to be at least as beneficial for the employee as the underpinning award, so does not require further consideration.


� 	Independent contractors working under a contract not affected by the Clothing Trades Award presently have some remedies against harsh or unfair contracts, or unconscionable conduct.


� 	A respondent is any person or organisation bound by an award.  Federal awards are generally limited in their binding force to persons, organisations, and members of organisations which the Commission has identified formally as being parties to the relevant industrial dispute.  (This is different from the situation of State awards, which may be common rule awards, binding all employers and employees in a particular industry.)


�	Textile, Clothing and Footwear Union of Australia, The Hidden Cost of Fashion, March 1995.


� Page 51 of the majority report, Inquiry into the Conditions of Clothing Outworkers in Victoria, Report No 174, September 2002.


� Pages 50 and 68 of the majority report; Op cit.


� Page 4 of the minority report, Inquiry into the Conditions of Clothing Outworkers in Victoria, Report No 174, September 2002.
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