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Reasons for referral:

· The adequacy of the employment protections contained in the bill for Schedule 1A workers and outworkers having regard to the protections enjoyed by other Victorian and Australian workers and outworkers.

· The implications (including any Constitutional implications) of the bill for alternative legislative approaches at the state level, including the outworkers (Improved Protection) Bill and the Federal Awards (Uniform System) Bill.

‘Victorian employees are currently serving as guinea pigs in an experimental deregulation of most employment conditions…a completely separate federal system has been established for those workers unable to access federal awards, the equivalent of a federal industrial relations ghetto.’

Labor Senators Report on the Workplace Relations Legislation Amendment

 (More Jobs, Better Pay) Bill 1999, November 1999.
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PRINCIPLE MATTERS: INDUSTRIAL RELATIONS

The position of the Victorian Trades Hall Council, with regard to the industrial relations legislation that regulates the employment of Victorian workers, is founded on the following fundamental principle matters.

All Victorian workers are entitled to work in healthy and safe workplaces, free from discrimination, exploitation, violence and danger.

All Victorian workers are entitled to fair and effective terms and conditions of employment, regardless of the nature of their legal relationship with their employer. 

All Victorian workers are entitled to be collectively represented by trade unions.

All Victorian workers are entitled to a legislative process that provides for worker and union rights in relation to collective bargaining that meet the standards set by international law.  Legislative processes must provide for:

· an independent standards setting tribunal with conciliation and compulsory arbitration powers, including:

· absolute discretion as to the contents of awards (within the context of fair standards and the public interest); and

· small claims jurisdiction to deal with underpayments.

· compliance with international conventions in relation to collective bargaining and the right to organise, including the fundamental right to strike.

· mechanisms that encourage the association of workers and employers in trade unions and employer organisations;

· the participation in bargaining, of workers and employers at an industry, enterprise or workplace level;

· the resolution of industrial disputes by conciliation, and if necessary, by arbitration, in a prompt and fair manner with a minimum of legal technicality;

· an efficient and effective mechanism for enforcement of terms and conditions of employment;

· community knowledge of and, compliance with, terms and conditions of employment; with a particular focus on the needs of young workers, women workers and workers from a non English speaking background; and

· the prevention and elimination of discrimination in the workplace and in particular to ensure equal remuneration for men and women doing work of equal or comparable nature.

All Victorian workers are entitled to have access to timely and fair remedies to prevent and compensate cases of unfair termination of employment.

All Victorian workers are entitled to have the guarantee that their accrued employment entitlements and service will be protected in the event of employer insolvency or where the work of one company is transferred to another company.

All Victorian workers are entitled to have access to permanent and on-going employment, that provides for a quality balance between work and family life.  

INTRODUCTION AND EXECUTIVE SUMMARY

1. The Victorian Trades Hall Council (VTHC) makes this submission to the above inquiry.  The VTHC represents over 50 affiliated union organisations (including some divisions of unions which have maintained separate affiliation), representing approximately 400,000 Victorian union members.  

2. The VTHC supports the position of VTHC affiliate, the Textile Clothing and Footwear Union of Australia, Victoria Branch, in their submission to the Committee on the provisions of the Bill dealing with outworkers.  We limit our comments on these parts to bringing to the attention of the Committee that proposed specific Victorian Outworker legislation is currently before the Parliament of Victoria.  The Outworkers (Improved Protection) Bill 2002 (Vic) is due to be debated in the Legislative Council of the Victorian Parliament during that Parliaments next sitting.  We submit that the Committee should quite properly defer any recommendations on the Outworker parts of the Bill which is subject to this inquiry until the processes of the Victorian Parliament have been completed.

3. Further we recommend that the Outworker related provisions should be deleted from the Bill.

4. As the Committee is aware, Victoria referred most of its powers relating to industrial relations to the Commonwealth under the Commonwealth Powers (Industrial Relations) Act 1996 (Vic).  This referral enabled the Commonwealth to legislate in relation to industrial relations matters in Victoria.  Part XV and Schedule 1A of the Workplace Relations Act 1996 (WR Act) deal with minimum terms and conditions of employment in Victoria for employees without the benefit of a federal award of certified agreement.

5. Proponents of this approach by the Federal and State Parliaments championed the reforms of industrial relations regulation in Victoria as creating a single industrial relations system within the Commonwealth and State jurisdictions.  This has simply not occurred.

6. The reality is that the Victorian system of industrial relations as it existed, prior to the above referral, has placed legislatively within the federal system.  We do not have a unitary system of Federal and State industrial relations.  We have a separate and discrete Victorian system annexed to the Federal system or as Justice Giudice, President, Australian Industrial Relations Commission described it ‘two different systems but only one industrial tribunal’. 

7. This discrete Victorian system prescribes for non-federal award workers in this State inferior minimum terms and conditions of employment to those set for federal award workers and workers in each other state in Australia under state industrial relations systems.  In the territories workers receive federal award standards through the use of common rule federal awards established by the Australian Industrial Relations Commission.

8. VTHC and its affiliates together with a number of community groups have been encouraging public debate and offering sensible solutions to the legislated unfairness of Part XV and Schedule 1A of the WR Act.

9. This submission seeks to:

· highlight the inferior protections afforded to Victorian non-federal award workers through the WR Act;

· highlight the disincentives to bargaining created by Part XV and Schedule 1A of the WR Act and how this undermines the Objects of the WR Act;

· refute the claims of opponents that increased protection for Victorian non-federal award workers will have a major impact on jobs and job growth; and,

· offer reasonable and equitable proposals that ensure that all Victorian employers and employees operate from a common base of minimum terms and conditions of employment.

10. Schedule 1A employees have limited access to benefits that are standard among federal award employees.

11. Schedule 1A workers are predominantly in weak bargaining positions and they are unable to take part in the formalised agreement making provisions of the WR Act.  They also do not have the protection of the award safety net which federal award workers are afforded if they are unable to bargain.

12. It is an unjustified and unsustainable position that a minority of Victorian workers continue to be denied access to the terms and conditions of employment of federal awards.  

13. The Bill, in the first instance, should be amended to at least allow federal awards to apply as common rule in Victoria.

Schedule 1A Employees

14. The Bracks Labor Government was formed following the 1999 Victorian State election.  This Government was elected with a comprehensive Industrial Relations policy that established clear priorities for the incoming Government.  These included, among other priorities:

· Support of a unitary national approach to industrial relations;

· Support for a comprehensive award system that reflects the full range of issues affecting the wages and conditions of employees;

· Demand of the federal Government that the WR Act is made fair for all Victorian workers; and,

· In the absence of a fair national system, support for the re-establishment of a State industrial tribunal with State common rule awards.

15. In April 2000, the Victorian Minister for Industrial Relations, the Honourable Monica Gould MP, announced the creation of an Industrial Relations Taskforce, to conduct an independent inquiry into the system of industrial relations in Victoria.  The Taskforce was specifically required:

‘To consider the industrial relations framework that applies in Victoria with a view to recommending to the Government how best to implement its industrial relations policy…;

To investigate and report on… the social and economic effects arising from the abolition of the State award system in Victoria by the Employee Relations Act 1992 and the subsequent referral of industrial relations powers to the Commonwealth … The adequacy of industrial laws applying in Victoria to facilitate a fair and equitable system of industrial relations for all Victorian employees, with particular emphasis on those conditions of employment that are provided for under Schedule 1A/Part XV of the Workplace Relations Act 1996 … the nature and extent of any disadvantage incurred by Victorian Schedule 1A employees, as compared to other employees …’ (Independent Report of the Victorian Industrial Relations Taskforce, Part 1, pages 26-27).

The Taskforce comprised employer, union and community group representation and was chaired by Prof. Ron McCallum of the University of Sydney.

16. The VTHC commends the Independent Report of the Victorian Industrial Relation Taskforce to the Committee.  This Report provides an expert view of the industrial relations regime in Victorian and exposes serious weaknesses in the current system.  A copy of the Executive Summary of the report is attached at Appendix 1 to this submission.  The full report (3 volumes) can be found at the Industrial Relations Victoria website: www.irv.vic.gov.au

17. The Taskforce reported: 

· Research conducted for the Taskforce by the Australian Centre for Industrial Relations Research and Training (ACIRRT) suggested that Victoria has, compared to other states, a disproportionately large low wage sector.  Low-income earners also tend to be concentrated in small workplaces, in certain industries, and in rural and regional parts of the State.  The Taskforce identified links between this low wage sector and Victoria's dual system of industrial relations;

· Some 356,000 Victorian employees (approximately 21% of the Victorian labour force) rely almost entirely on Schedule 1A of the WR Act for their conditions of employment.  Schedule 1A employees have limited access to benefits that are standard among Federal award employees; 

· Approximately 235,000 Victorian employees receive only the minimum rates under Schedule 1A minimum wage orders;

· Schedule 1A employees are over represented among low wage earners, with about 36,000 employees (or 15 per cent of all Schedule 1A employees) receiving less than $10.50 per hour.  By way of comparison only 11 per cent of Federal award employees receive less than $10.50 per hour; 

· 22% of Schedule 1A non-metropolitan workplaces fall in the under $10.50 wage bracket compared with 8% of non-metropolitan workplaces with Federal award coverage; 

· While Victoria operated under a significantly deregulated labour market after 1992, there has been no significant increase in jobs growth levels or decrease in unemployment levels compared with the national average, or in relation to other states.

· When compared to standards and employment conditions applying under Federal awards and in other jurisdictions, employees who rely solely upon Schedule 1A of the Workplace Relations Act 1996 (Cth) receive fewer conditions and entitlements than other employees; and,

18. Other relevant findings of the Victorian Industrial Relations Taskforce are:

· 561,000 Victorian employees, or 33% of the States labour force are industrially regulated under Schedule 1A of the Act (therefore 67 per cent of Victorian employees are covered by Federal awards);

· 356,000 Victorian employees (21% of the States labour force) rely almost entirely on the 5 minimums of Schedule 1A for their employment conditions;

· 235,000 Victorian employees (42% of all Schedule 1A employees) are in receipt of minimum rates of pay that are contained in the various VMWOs;

· Schedule 1A employees are over-represented among low wage earners, with about 36,000 employees in receipt of minimum rates of pay under $10.50 per hour;

· About 42% of all schedule 1A employees are sitting on minimum rates whereas the comparable figure for Federal employees is just 26%;

· Although Schedule 1A employees comprise 44% of all minimum rates employees, they also make up 52% of all employees in this low wage situation.  Only around 11% of federal award employees are in the same low wage situation, while 15% of Schedule 1A employees are paid under $10.50 per hour; and,

· After controlling for a wide range of factors, it appears that industrial coverage is an important predictor of whether a workplace will pay low minimum rates. 

19. In considering Victoria’s industry and employment patterns, the Taskforce reported the following:

· Victoria has an estimated 263,700 workplaces, with the overwhelming majority being small businesses employing less that 20 employees.  Over half of all Victoria workplaces employ Schedule 1A employees; and,

· The overwhelming majority of these employ fewer than 20 employees, with 55% employing less than 5 people and nearly 75% less than ten.  This contrasts with federal award and agreement employees, nearly 40% of whom are employed in workplaces with more than 100 employees.  

20. With regard to the lack of employment benefits for this group of employees, the Taskforce found that;

· Schedule 1A employees have limited access to benefits that are standard among federal award employees;

· While, higher rates for working overtime, penalty rates for working on weekends, shift allowances and annual leave loading are standard amongst federal award employees, only 41% of all industries with Schedule 1A coverage paid a higher rate of pay for overtime, less than one quarter of workplaces paid penalty rates for working on weekends, only 6% of workplaces paid shift allowances and annual leave loading was paid in just over a third of Schedule 1A workplaces;

· Low levels of access to standard conditions compound the financial disadvantage suffered by Schedule 1A employees in receipt of low wages; and,

· The lowest paying workplaces are also less likely to pay employment benefits.  The Taskforce indicated that it is the lowest paying workplaces which require more protection through regulation to ensure that low paid employees do not suffer a continued financial disadvantage. 

21. In concluding its findings on the earnings situation of Victorian employees, the Taskforce summarised as follows:

‘…Victoria does appear to have a problem with a low wage sector, particularly in small workplaces and in certain industries.  While this situation occurs in other States, the situation in Victoria compares unfavourably.  In addition, the research finds that there has been a deterioration in relative terms between earnings in Victoria compared with New South Wales and, to a lesser extent, the national situation during the period 1989 to 1999.  In relative terms, Victoria went backwards’. 

22. A recent decision of the Full Bench of the Australian Industrial Relations Commission (AIRC) considered the veracity of the Taskforce findings and the findings include:

‘[64] The survey report was raised in the 2001 Section 501 proceedings and certain findings recorded in the decision in Print PR907793.  Given the reliance on the survey in the present proceedings to support an increase in minimum rates beyond that decided in the May 2002 Safety Net Review decision, it was the subject of more detailed examination and the witness evidence of Dr Watson (of ACIRRT).

[65] The survey shows that over 560,000 Victorian employees, or 33.2 per cent of all Victorian employees were Schedule 1A employees, that is employees without Federal Award or Agreement coverage, whose minimum terms and conditions are determined by VMWOs and the limited range of statutory employment conditions provided for within Schedule 1A of the WR Act.  Such employees have no Award or statutory entitlement to a range of common award provisions, which are allowable matters under s.89A of the WR Act.

[66] In Table 33, the survey records that 35,740 Schedule 1A employees were in receipt of minimum rates below $10.50 per hour and 235,009 Schedule 1A employees were paid at the minimum rate of pay paid in their workplace (as distinct from the minimum wage payable for the relevant classification under the relevant Minimum Wages Order).  However, this information provides no direct evidence of the number of Schedule 1A workers in Victoria who were paid only at the level of the minimum wage applicable to them under the relevant Industry Minimum Wages Order.  The survey did not try to ascertain what statutory minima applied and whether employees were paid at the statutory minima. 

[67] The survey does disclose some relevant matters:

· 33 per cent of Victorian employees come under Schedule 1A, with 67 per cent having Federal Award coverage (defined to include Federal Agreements);

· the dominant industries where Schedule 1A workplaces are found are property and business services, agriculture, construction and retail;

· on average Schedule 1A workplaces pay higher minimum hourly rates than do workplaces under Federal Awards, although this varies between industry sectors;

· there are significant pockets of disadvantaged employees in workplaces which come under Schedule 1A coverage. Whereas only 10 per cent of workplaces with Federal Award coverage had minimum rates below $10.50 per hour, the comparable figure for Schedule 1A workplaces was 18 per cent;

· Schedule 1A workers are over-represented in low wage work. Whereas they make up only one-third of all employees, Schedule 1A employees make up 52 per cent of employees who earned less than $10.50 per hour. 

[68] The survey also examined whether Schedule 1A workplaces provided overtime rates, penalty rates for weekend work, shift allowances and annual leave loading.  Each of these benefits is generally available to Federal Award employees qualifying for their operation.  Just under one-third of Schedule 1A workplaces paid annual leave loadings, about one-quarter paid penalty rates for weekend work, about 41 per cent paid overtime rates and only 6 per cent provided for the payment of shift allowances.  The non-payment of such benefits might reflect the absence of a legal entitlement to such benefits under Schedule 1A provisions and/or the absence of the applicable conditions under which such benefits arise under Awards.  The survey also found that the lowest paying workplaces were also less likely to pay these other benefits.

[69] Whilst the survey does not provide specific data as to the number of Schedule 1A employees not receiving benefits for which they would have qualified under a relevant Federal Award or the number of Schedule 1A employees receiving wages only at the level of the relevant Minimum Wages Order, it does suggest:

· Schedule 1A employees are significantly more likely to receive low pay, measured in the survey at $10.50 or less per hour, than Federal Award employees;

· a significant proportion of Schedule 1A employees do not benefit from Award conditions such as overtime rates, penalty rates for weekend work, shift allowances and annual leave loading. It is uncertain as to what proportion of such employees would qualify for such payments under a relevant award;

· lower paid Schedule 1A employees are less likely to receive such benefits.

[70] In excess of half a million, or one-third of, Victorian workers minimum terms and conditions are protected by VMWOs and the limited range of statutory employment conditions provided for within Schedule 1A of the WR Act [annual leave, sick leave, parental leave and notice of termination].  Some of these employees receive wages and conditions in excess of those arising from the VMWOs and the Schedule 1A conditions.  Equally, however, whilst no definitive conclusions as to numbers arise from the survey, the survey finding that lower paid Schedule 1A employees are less likely to receive such benefits supports an inference that some Schedule 1A employees are paid wages at the minimum level required by VMWOs and do not benefit from some or all the common minimum safety net award conditions not contained within Schedule 1A conditions. Such an inference is also supported by the evidence of Ms Hubbard and Mr Bates in the proceedings before us.

[71] We think it is likely that some Schedule 1A employees are paid wages at the minimum level prescribed in the VMWOs and that they do not benefit from some or all of the entitlements which commonly apply to Federal Award employees in circumstances where they would be paid (or would receive) such entitlements if they had been covered by a Federal Award.  Hence we find that some Schedule 1A employees are disadvantaged relative to comparable Federal Award employees.  But the acceptance of such relative disadvantage does not necessarily lead to the acceptance of the remedy proposed by the VTHC.  (Emphasis added) (Australian Industrial Relations Commission, PR 921046, 7 August 2002)

Weaknesses in the Victorian Minimum Wage System
23. With regard to the minimum terms and conditions of Victorian non-federal award employees, the Taskforce concluded as follows:

‘The three weaknesses which beset the minimum wage orders of the Employee Relations Commission of Victoria under the Employee Relations Act 1992 (Vic), were carried over into the relevant provisions of the Workplace Relations Act 1996 (Cth).  First, the Australian Industrial Relations Commission has no power either to vary, or to make new industry sectors, and so must operate within the boundaries of the industry sectors declared upon ministerial reference by the Employee Relations Commission of Victoria before its disbandment on 31 December 1996.

The second weakness is that the Australian Industrial Relations Commission is confined to setting minimum wage rates, specified as hourly rates.  For instance, although piecework employees are mentioned, there appears to be no express power to set piece work rates independently from hourly rates.  Finally, the Australian Industrial Relations Commission is confined to setting minimum hourly wage rates for the first thirty-eight hours worked in any given week.  This means that minimum wage orders cannot apply to any hours worked by an employee over and above the first thirty-eight hours worked in any given week.

It is apparent that the minimum wage system under Part XV of the Workplace Relations Act 1996 (Cth) was limited.  It is surprising that these limitations that existed in the minimum wage orders of the Victorian Employee Relations Commission, which were well known in November 1996, were carried into the Workplace Relations Act 1996 (Cth).

In summary, the laws applying to Victorian employees not covered by federal awards, certified agreements and Australian workplace agreements are governed under Part XV and Schedule 1A of the Workplace Relations Act 1996 (Cth).  These provisions, with some minor modifications generally replicate the provisions of the predecessor Victorian legislation.

As such, it could be said that Schedule 1A of the Workplace Relations Act 1996 (Cth) reflects the policy wishes of the previous Victorian Coalition Government.  In order to achieve the industrial relations policies of that government, the agreement of the Commonwealth Government was needed.  This has meant that Victorian employees not previously covered by federal regulation have been subject to separate Victorian specific federal law since 1 January 1997, resulting in the operation of a dual Victorian industrial relations system from that time.’  (Emphasis added)  
24. VTHC submits that an additional weakness in the so-called unitary Federal and Victorian systems is the establishment and maintenance of two separate and distinct safety nets of minimum terms and conditions of employment under the one piece of legislation.  

25. In the first Safety Net Review – Wages Decision under the provisions of the WR Act the AIRC quantified the meaning of the term ‘Safety Net’:

‘A major issue arising under the new Act is the meaning of "safety net".  The new Act does not define "safety net" but contains several references to it…The meaning of "safety net" and of its attendant words ("effective", "fair minimum wages and conditions of employment", and "established and maintained") were the subject of considerable debate before us…As we have said, the term "safety net" is not defined.  It is used, not in a literal sense, but in a metaphoric one.  It is, however, a term that was used in the previous Act, although with reference to "underpinning direct bargaining".  It has been used in decisions of the Commission, including the Review of Wage Fixing Principles decision (the "October 1993 decision") [25 October 1993; Print K9700], the August 1994 decision, the September 1994 decision and the October 1995 decision.  Parliament, in using the term in the new Act may, in our view, be presumed to have known of this usage.

Section 88B(2) of the new Act refers to "a safety net of fair minimum wages and conditions of employment".  The key factor governing our considerations here is, in our view, fairness.  There is, of course, nothing new in the Commission having to determine what is fair; it has been an inherent part of its and its predecessors' functions for almost 100 years.  Determining what is fair involves a consideration and balancing of the relevant factors.  The main factors in our present task, as we see them, are the need to adequately protect employees who have, for whatever reason, been unable to reach an agreement with their employer and the need to encourage the making of agreements between employers and employees at the workplace.  In the current Statement of Principles the Commission said:

"The award system provides a safety net of wages and conditions which underpins enterprise bargaining and protects employees who may be unable to reach an enterprise agreement while maintaining an incentive to bargain for such an agreement." [Print L4700 at p.37]

In our view, this statement remains substantially correct under the new Act, although we would now, having regard to the repeal s.89A(b) of the previous Act, delete the words "underpinning direct bargaining and", and, having regard to the provisions of the new Act relating to agreements, replace "enterprise agreement" with "agreement".  We would expect that, pursuant to s.106 of the new Act, principles may be developed to explain the way in which the award system, made up of allowable award matters, will be simplified.  This may lead to changes to the award system.  However, the system as it exists from time to time will remain the safety net of fair minimum wages (and conditions of employment). (AIRC Print P1997 para. 5.6)’
26. Further, in its Reasons for Decision, the AIRC found:

Our decision has regard to the factors discussed in the earlier Chapters, in particular, Chapter 5 - The Legal Framework, Chapter 6 - The Economic Framework and Chapter 7 - The Needs of the Low Paid. We have, among other things:

(1) referred to the need to balance the legislative requirements with respect to awards and to agreements (Chapter 5.5);

(2) expressed the view that the key factor in "a safety net of fair minimum wages and conditions of employment" [s.88B(2)] is fairness (Chapter 5.6);

(3) expressed the view that the award system, as it exists from time to time, will remain the safety net of fair minimum wages (and conditions of employment) (Chapter 5.6)…’ (AIRC Print P1997 para. 8.2)

27. The AIRC has summarised the safety net referred to above in Principle 1 of the Statement of Principles in Attachment A to the Safety Net Review – Wages Decision 2002 (PR002002).

Principle 1 is in the following terms:

‘Role Of Arbitration And The Award Safety Net

Existing wages and conditions in the relevant awards of the Commission constitute the safety net which protects employees who may be unable to reach an enterprise or workplace agreement. The award safety net also provides the benchmark for the no-disadvantage test that the Workplace Relations Act 1996 (the Act) requires be applied before agreements are certified.

As a result of the award simplification process, awards will, where necessary, be varied so that they:

· act as a safety net of fair minimum wages and conditions of employment (s.88A(b));
· are simplified and suited to the efficient performance of work according to the needs of particular workplaces or enterprises (s.88A(c)); and
· encourage the making of agreements between employers and employees at the workplace or enterprise level (s.88A(d)).
This evolving award system will remain the safety net referred to in the Act.  It will, and is intended by the legislature to, change in response to economic, social and industrial circumstances.’ (Emphasis Added)
28. There was discussion regarding this Principle during hearings in the AIRC which lead to the 2002 Safety Net Review – Wages Decision.  The findings of the AIRC with respect to those discussions are detailed in AIRC Decision PR002002, and are:

‘[169] The main purpose of Principle 1 is to summarise in a very general way the manner in which the Act operates with respect to awards and agreements. We have some doubt if it remains necessary although no party suggested it be deleted.

[170] The primacy to be afforded to agreements at a workplace or enterprise level is referred to in the objects of the Act, particularly ss.3(b), (c) and (d)(i). Additionally, the award-making powers of the Commission in Part VI of the Act are to be exercised in accordance with the objects of that part of the Act which are in s.88A. Section 88A(d)(i) provides that “the Commission’s function and powers in relation to making and varying awards are to be performed and exercised in a way that … encourages the making of agreements between employers and employees at the workplace or enterprise level …”

[171] Any principles made by us must be consistent with the Act…’
29. From these statements it seems clear that the safety net, which protects employees without the ability to effectively and fairly bargain with their employer, is a combination of both wages and conditions of employment.  In no section of the WR Act or in the findings of the AIRC is any one element of those matters that constitute the safety net given more importance or weight than any other element.  What is emphasised by the Commission is the need for fairness.  ‘Determining what is fair involves a consideration and balancing of the relevant factors.  The main factors in our present task, as we see them, are the need to adequately protect employees who have, for whatever reason, been unable to reach an agreement with their employer’ (AIRC Print P1997 para. 5.6).  

30. Just as the No-Disadvantage Test for the certification of agreements, mentioned in Principle 1 above, is satisfied only when it is considered by the AIRC that ‘on-balance’ there is not a reduction of the fair safety net in the terms and conditions of employees, it is the VTHC view that the fair safety net should be considered ‘on-balance’ as the level below which no worker within the jurisdiction of the federal industrial relations system should be expected to work.  The different elements of the safety net, usually the 20 allowable matters of s.89A, may be set at different levels across industries.  However ‘on-balance’ we would expect that taken as a whole the safety net should offer similar and indeed fair levels of protection.  

The Inferior Victorian Safety Net

31. As noted above matters relating to Victorian non-award employees were inserted into the WR Act by the Workplace Relations and Other Legislation Amendment Act (No.2) 1996.  

32. In the Second Reading speech on this Bill the Minister for Workplace Relations said:‘…We have agreed on the creation of a safety net of protection for Victorian workers based on that given now by the state legislation.  This will ensure that anyone who is not subject to a federal award or agreement will be guaranteed an enforceable right to an up-to-date minimum wage and to certain basic leave entitlements.’
33. Quite clearly the Minister for Workplace Relations was clarifying that Victorian workers under the provisions of Part XV and Schedule 1A of the WR Act, would be covered by a separate and distinct set of minium standards from that which applies to federal award workers.

34. The “safety net” for Victorian employees not subject to a federal award or agreement is a minimum hourly rate of pay and basic leave entitlements.

35. This “safety net” has no resemblance to the safety net established under s. 88B(2) of the WR Act.  

36. The award system at Part VI Division 1 of the WR Act allows for twenty allowable award matters which include inter alia, overtime rates, higher rates for work on week-ends, public holidays or other unsociable hours, annual leave loading, and personal leave such as bereavement, compassionate and cultural leave.  

37. Part XV of the WR Act legislates that non-federal award workers in Victoria have only four minimum conditions of employment, in addition to their minimum rate of pay.  

38. The following table details the vast differences between the legislated minimum conditions of Part XV and Schedule 1A of the WR Act and the allowable federal award matters of s.89A(2) and the proposals of this Bill.  

s.89A(2) Allowable Award Matters 
Schedule 1A and Commonwealth Proposals

Classifications of employees and skill-based career paths
No provision

Ordinary time hours of work and the times within which they are performed, rest breaks, notice periods and variations to working hours
Rates of pay apply for the first 38 hours worked in each week

Rates of pay generally
Minimum hourly rate of pay

Piece rates, tallies and bonuses
Minimum rate may be different if person is employed on a piece rate basis

Annual leave and leave loadings
Four weeks annual leave

Long service leave
Long Service Leave Act 1992 (Vic)

Personal carers leave, including sick leave, family leave, bereavement leave, compassionate leave, cultural leave and other like forms of leave
Schedule 1A, 5 days sick leave per year.  Commonwealth proposal seeks up to 8 days sick leave; up to 5 days paid carers leave to be taken out of existing sick leave; up to 2 days bereavement leave

Parental leave, including maternity and adoption leave
Up to 12 months unpaid parental leave

Public holidays
Public Holidays Act 1993 (Vic).  Provision to Public Holidays provided for in the Act without loss of pay.  No provision for additional payments for working on Public Holiday

Allowances
No provision

Loadings for working overtime or for casual or shift work
Schedule 1A, no provision for additional payment for working overtime or shift work.  Commonwealth proposal seeks payment for hours beyond 38 per week at ordinary time rate.  

Penalty rates
No provision

Redundancy pay
No provision

Notice of termination
Notice of termination

Stand-down provisions
Commonwealth proposal seeks to insert stand-down provisions

Dispute settling procedures
No provision

Jury service
No provision

Type of employment, such as full-time employment, casual employment, regular part-time employment and shift work
Minimum wage rates set by the Commission may be different for categories of employees

Superannuation
Superannuation Guarantee Charge

39. The Hon. Justice Geoffrey Giudice, President, Australian Industrial Relations Commission, has on a number of occasions made public comments about the lack of a uniform safety net of terms and conditions of employment.  In his speech to the ACCI Forum 2000, Sydney, 3 March 2000, the President said  ‘… there is widespread support for a universal award safety net.  There is probably also a consensus that the safety net should for the most part be uniform and that where differences exist there is a rational explanation for them. … Precisely how a universal safety net is to be made a reality is a matter for political debate. But whatever the safety net is every employee who needs it should have access to it.’
40. In April 2001 he again touched on the subject of differing basic entitlements of employment.  The President said:
‘There is an important related issue concerning minimum standards - referred to in Federal industrial legislation as the award safety net.  A great deal has been done in the last 20 years or so to coordinate many basic entitlements through the state and federal industrial award systems. But there are still differences in the nature and level of entitlements.  Where those differences have no rational basis but are accidents of industrial or political history they advantage some citizens and disadvantage others.  This too is a lack of equality and it undermines our society in a significant way.’  (Justice Giudice, President, Australian Industrial Relations Commission, Keynote Address, Bar Association Of Queensland Industrial And Employment Law Conference, 20 April 2001)

41. More recently the AIRC President again made reference to the 'unjustifiable’ absence of a consistent safety net throughout Australia governing minimum entitlements in relation to wages and major conditions of employment.  In a speech to the Industrial Relations Society Of Victoria on 18 October 2002, Justice Giudice said:

‘. . . Victoria, if I may say so, does not seem to be the most propitious location for a discussion of the pros and cons of a unitary system. All of the States except Victoria have their own industrial system.  They thus have two industrial relations systems operating side by side.  In those States it is normal to discuss the advantages and disadvantages of having two systems operating concurrently and perhaps the advantages and disadvantages of the systems by comparison one with the other.  While it is possible to have a similar discussion here, Victoria has the unique situation of two different systems but only one industrial tribunal.  . . .  The safety net of award conditions applying to Federal award employees, in States other than Victoria, operates in conjunction with awards of State tribunals.

. . . there should be provision for a consistent award safety net in relation to wages and major conditions of employment.  This does not mean that uniformity should dictate the outcome of matters falling for arbitration, but it does mean that the design of our industrial laws should place emphasis on the elimination of unjustifiable differences in the minimum entitlements in relation to wages, leave, hours of work and so on.

. . . This is an important matter of equity as between employees in the various systems.  It is also relevant to the costs of employment.’  (Justice Giudice, President Australian Industrial Relations Commission, Address To The Industrial Relations Society Of Victoria, 18 October 2002)

Bargaining Disincentives

42. As detailed in the Objects of the WR Act, bargaining at the workplace level is the most appropriate means for employees to improve their wages and conditions of employment.

Section 3 – Principal Object of this Act

The principal object of this Act is to provide a framework for cooperative workplace relations which promotes the economic prosperity and welfare of the people of Australia by: …

(b)
ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level; …

(d)
providing the means:

(i)
for wages and conditions of employment to be determined as far as possible by the agreement of employers and employees at the workplace or enterprise level, upon a foundation of minimum standards…

43. The constitute elements of those minimum standards are detailed above.

44. There is little doubt that enterprise bargaining is utilised by a significant proportion of employers and workers.  The direct benefit of higher wages and better conditions of employment for union negotiated collective agreements is well established.

45. Agreement making between employers and employees at the workplace/enterprise is given primacy in the WR Act and this point is detailed in the Objects of the Act.  

46. Negotiations for agreements are set on the foundation of the safety net of minimum terms and conditions of employment.  

47. This safety net also acts as protection for employees unable to reach agreements.  

48. Before certification by either the Employment Advocate or the Commission agreements must not ‘on-balance’ disadvantage employees, when compared to the terms and conditions of the relevant award.  

49. The principles of enterprise bargaining have been embraced by all parties and provide the most effect method of improving wages and conditions of employment.  Union negotiated agreements are recognised as delivering better outcomes than other forms of agreement making.  

50. The number of current agreements and employees subject to agreements continues to expand.  

51. However, since Part XV and Schedule 1A was inserted into the WR Act only a very small number of union negotiated agreements have been have been lodged with the Commission for certification for employees whose terms and conditions of employment are the legislated minimums of that part of the WR Act.  

52. The disincentive for non-federal award employers to formally negotiate with their employees is obvious.  Far from facilitating the stated objects of the WR Act and encouraging agreement making, the inferior minimums of Schedule 1A lower the foundations of bargaining, to a level excluding 33% of Victoria’s labour force from formalising their arrangements.  

53. If Schedule 1A workers are in receipt of conditions in excess of the prescribed minimums it is only through some informal arrangement and the ability to enforce these ‘over-award’ conditions is problematic.  

54. Schedule 1A workers are predominantly in weak bargaining positions and they are unable to take part in the formalised agreement making provisions of the WR Act.  They also do not have the protection of the award safety net which federal award workers are afforded if they are unable to bargain.

Opposition To A Uniform Victorian Safety Net

55. Opposition to the granting of federal award conditions to all Victorian employees has concentrated on the likely effect on job losses and the loss of competitive advantage for Victorian businesses currently employing workers under the limited conditions of Schedule 1A.

56. VTHC has attached to this submission at Appendix 2 a copy of the Executive Summary to a report prepared by the National Institute of Economic and Industry Research (National Economics) on the Economic implications of the recommendations of the Independent Taskforce on Victorian Industrial Relations.

57. National Economics found that: ‘ . . . changes in statutory minimum employment conditions will have a small positive effect on gross state product in the year or two immediately after implementation, fading to a small negative effect over a decade or so.’
58. It should be noted that National Economics only costed the implications of extending the minimum employment benefits for Schedule 1A employees to include additional sick, carers and bereavement leave, annual leave loading and redundancy pay to federal award standards.

59. VTHC submits that arguments about the competitive advantage enjoyed by businesses currently able to offer the lesser terms and conditions of employment of Schedule 1A to their workers as compared to businesses within the same or similar industries who must offer federal award conditions is delusive.  Business advantage based on the exploitation of workers can never be tolerated.

60. In it submission to the Victorian Industrial Relations Taskforce the Victorian Road Transport Authority (VRTA) summed up this situation as follows:

‘The VRTA is of the view that the system currently operating in Victoria is much more complex and confusing and allows some employers to unfairly exploit the working arrangements of employees  . . .  It is difficult enough to explain to members the distinction between federal and state award coverage but it is almost impossible to help members make fully informed decisions on the options available in this deregulated system.’  

We understand that the Australian Industry Group and other employer associations are of a similar view and are in favour of a system that allows federal awards to operate as common rule in Victoria.

61. VTHC is disappointed at the claims of a number employer associations on the likely impact on jobs and job creation of allowing all Victorian employees access to the same basic terms and conditions of employment.  These claims are based on crude evidence and mathematics.  An example of this the claim by the Victorian Employers Chamber of Commerce and Industry (VECCI) that the effect of the proposals of the Bracks Government would be the loss of over 40,000 jobs.  VTHC understands that VECCI surveyed its approximately 8,000 members (VECCI figures at the time of the survey) on the impact of improved standards for non-federal award employees and received about 1,200 responses.  When asked of their opinion on the impact of the introduction of a number of standard employment conditions currently not available under schedule 1A, 28% of the VECCI survey respondents (that is about 330 VECCI members) said it would result in reduced staff numbers.  VECCI then extrapolated this figure to take account of all Victorian workplaces and concluded that up to 40,000 jobs could be at risk.  This and similar claims by other employer groups, using crude data and illogical analysis is totally rejected by the VTHC.

62. VTHC conducted its own survey of employers and those results are listed in Appendix 3 to this submission.  The findings of this survey, independently conducted by Sweeny Research concluded that 74% of the businesses surveyed believed that all businesses should have to meet the same basic minimum standards of employment.

63. VTHC also rejects the position of the Federal Workplace Relations Minister and the Victorian Liberal and National Parties that the introduction of legislation to allow the same basic conditions of employment to all Victorian workers is ‘back door re-regulation’.  VTHC brings to the Committees attention a recent Decision of the AIRC regarding the Rules of VECCI.  In Carpenter and Corona Manufacturing Pty Ltd (AIRC Decision PR924136) the AIRC found that all members of VECCI are, by virtue of s.149 of the WR Act bound by awards that bind VECCI.  Evidence in this matter detailed that for up to ten years VECCI has offered a ‘subscriber member’ category to existing and potential members.  The basis for this form of membership was that it does not allow the ‘subscriber’ to vote in VECCI election, stand or hold any office of VECCI and cannot be represented by VECCI in the AIRC.  It is claimed that a ‘subscriber’ cannot therefore be bound by any ruling of the AIRC including award respondency.  The AIRC found:

· Mr Batkin Managing Director of Corona Manufacturing Pty Ltd gave evidence that he was contacted in 1995 by VECCI and was advised that there was a different means by which the company could acquire services from VECCI as a service subscriber or service member.  The basis upon which the service was provided was that the company would not be made a respondent to an award.

· In cross examination Mr Batkin stated that the approach in 1995 had come from Peter McDougall of VECCI.  He was told that they would continue to receive all the VECCI services.  They ceased to receive any award information, which was sent to them before.  He understood that the change in relationship meant that they would not be covered by an award.

· Mr Batkin agreed that he had written on an invoice from VECCI in September 2001 “Not full membership, subscriber membership only”.  He agreed that in 1995 he had written to VECCI stating that the company wishes to resign as a full member of VECCI and to make application to become a subscriber member of VECCI.  He understood that this change to type of membership meant that they were not respondent to an award.

· Mr Batkin stated that in 1995 he understood the only real difference between the two forms of classification of membership, whatever it was called was that they would not be respondent to an award.  He was not aware of the voting rights or anything like that.

· He stated that it was very clear.  They resigned from VECCI to ensure that they were not caught in the umbrella effect of being a respondent to an award because they were a full member of VECCI. It was put to him on that basis and that was the very basis on which they resigned and then re-engaged with VECCI on the basis of being a service subscriber only. That is how it was promoted by VECCI.

64. VTHC understands that VECCI considers up to 40% of its approximately 7,500 members to be ‘subscriber’ members.  Further we understand that other employer associations have similar arrangements designed to avoid award obligations.

65. VTHC is outraged by these sham membership arrangements and there impact on workers cannot be understated.  The corruption of the system as promoted by VECCI undermines the federal industrial relations framework, and arbitrarily denies workers their award rights.

66. This ‘back door de-regulation’ should be investigated by the Parliament and condemned by the Federal Minister.

67. VTHC submits that it is an unjustified and unsustainable position that a minority of Victorian workers continue to be denied access to the terms and conditions of employment of federal awards.  

VTHC Position On The Bill
68. VTHC submits the Bill does not meet the lower levels of what Victorian unions consider to be fair for all Victorian workers.

69. Further VTHC submits that this inquiry should recommend that Victorian Schedule 1A employees are granted access to the wages and conditions of the relevant federal award that applies to the business or industry in which they are employed.

70. VTHC submits that the Bill, in the first instance, should at the very least be amended to allow federal awards to apply as common rule in Victoria.

71. Further, VTHC submits that the Committee should recommend that the Commonwealth accept the offer by the Victorian Government for the power to make common rule awards.  This is what was contemplated in the Federal Awards (Uniform System) Bill 2002 (Vic), recently rejected by the Opposition parties in the Victorian Legislative Council.

APPENDIX 1

EXECUTIVE SUMMARY

Chapter 1: Introduction

On 12 April 2000, the Victorian Minister for Industrial Relations, the Honourable Monica Gould MP, announced the creation of an Industrial Relations Taskforce to conduct an independent inquiry into the system of industrial relations in Victoria. In particular, the Taskforce was required to consider the Government’s industrial relations policy in the light of seeking to achieve a balance of social and economic objectives. The Taskforce was directed to take into account the needs of more vulnerable groups within the community, the interests of employers and employees, and the requirements for jobs growth and investment confidence in this State.

A total of 201 written submissions (including a number of confidential submissions) were received from individual employees, employers, trade unions, employer organisations, and community groups. As well, a series of community consultative meetings was organised, five of which were held in rural Victoria.

Within its terms of reference, the Taskforce considered the effects of the current system of workplace regulation applying to Victorian employees, in particular to those employees not covered by federal awards, certified agreements or Australian workplace agreements. The majority of the Taskforce concluded that there are deficiencies within these federal laws, and that a significant number of Victorian employees are being disadvantaged under this system. A full list of Taskforce recommendations is provided at Appendix 5 to this report.

Chapter 2: Victorian industrial law 

In November 1996, the Parliament of Victoria referred various industrial law matters to the Commonwealth. As a result, all Victorian workplaces have been operating under a dual system of industrial relations under federal law since January 1997: one system applying to those employees employed under federal awards, certified agreements and Australian workplace agreements, and the other to those employees not covered by an award or agreement.

Part XV and Schedule 1A of the Workplace Relations Act 1996 (Cth) facilitate the operation of that second system of federal industrial law in Victoria. These employees are regulated by the statutory terms and conditions outlined in Schedule 1A, and also have access to federal unfair termination laws. While they are not restricted from agreement making, they are unlikely to engage in formalised bargaining. The Australian Industrial Relations Commission has no power to either vary existing industry sectors or to make new industry sectors in relation to these employees. It is confined to setting minimum wage rates, specified as hourly rates. In addition, the Australian Industrial Relations Commission can only set minimum wage rates for the first thirty-eight hours worked in any given week.

Chapter 3: The Victorian landscape

Research for the Taskforce suggests that Victoria has a disproportionate low wage sector concentrated in small workplaces, in certain industries, and in rural and regional parts of the State. The Taskforce identified links between this low wage sector and Victoria's dual system of industrial relations. 

Some 356,000 Victorian employees (approximately twenty-one per cent of the Victorian labour force) rely almost entirely on Schedule 1A of the Workplace Relations Act 1996 (Cth) for their conditions of employment. Research for the Taskforce shows that Schedule 1A employees have limited access to benefits that are standard among federal award employees. 

The geographical differences in workplace minimum rates are also pronounced. For instance, in non-metropolitan workplaces twenty-two per cent of Schedule 1A workplaces fall in the under $10.50 wage bracket compared with eight per cent of workplaces with federal award coverage. While Victoria operated under a significantly deregulated labour market after 1992, there has been no significant increase in jobs growth levels or decrease in unemployment levels compared with the national average, or in relation to other states.

Chapter 4:
The referral of industrial law matters by the State of Victoria

The Parliament of Victoria referred specific industrial law matters to the Commonwealth Parliament under Section 51 (xxxvii) of the Australian Constitution. As a result, federal jurisdiction now applies to all industrial disputes in Victoria, with no requirement that the dispute have a ‘federal’ dimension. Victorian employers who are not trading or financial corporations were also brought into the federal system under the referral of matters.

The Victorian Parliament retains its law-making powers over workers compensation, occupational health and safety, apprenticeship, long service leave and some public sector matters. It also retains legislative power to regulate the terms and conditions of engagement of independent contractors and entrepreneurs, and to establish machinery to test the fairness of these arrangements. It also expressly retains powers over industrial relations in the Victorian public sector.

Schedule 1A of the Workplace Relations Act 1996 (Cth), sets out statutory minimum terms and conditions for employees covered under referred provisions of the Act. For these employees, the Commonwealth has chosen to continue the statutory minimum terms and conditions of employment to the following: four weeks’ paid annual leave which accrues on a pro-rata basis and is cumulative; one weeks’ paid sick leave per annum which accrues on a pro-rata basis and is cumulative; unpaid parental leave, together with an entitlement to work part-time in connection with the birth or adoption of a child; notice upon termination of employment; and a minimum hourly rate of pay for the first thirty-eight hours of work.

Under the Australian Constitution the Victorian Governor-in-Council may specify by proclamation a day on which all or any of the industrial law matters are to be rescinded. Under clause 6 of this referral agreement, however, the Government of Victoria is required to give not less than six months written notice of its proposal to rescind all or any of the referred industrial law matters, unless it gains the written agreement of the Commonwealth.

Chapter 5: Compliance and education

The successful administration of industrial and employment law relies on a strong and well resourced inspectorate with appropriate powers. Interstate comparisons show that the current level of resources and services provided by the Commonwealth Government for Victorian employers and employees are inadequate. Compliance resources in Victoria have also significantly decreased since 1996. There is a clear need for additional resources which are accessible throughout the state, in particular in rural and regional areas of Victoria, and which address the needs of all Victorians, particularly families, women, migrants, youth and special needs groups in the workplace. 

Inspectors should be given powers of entry and powers to inspect employment records, seize documents, interview and converse with employers and employees, and initiate prosecutions on behalf of employees. Without these powers, those Victorian employees who are not protected by federal awards or agreements are clearly at a disadvantage. 

Industrial organisations should have a right of access to workplaces not covered under federal awards and agreements. Appropriate education, information and advisory services for employers, employees and the general community must accompany effective compliance and enforcement. The majority of the Taskforce believes that an education and advisory service should be established under state law, separate from the enforcement functions undertaken by inspectors, in order that more innovative and flexible approaches to communication and advice to employers and employees, outworkers and contractors are developed and implemented. The majority of the Taskforce is also of the view that it would be useful for such a service to be overseen by a tripartite advisory group made up of representatives of employers, employees, and the community.

Chapter 6: Fair employment standards

Over the past quarter-century the nature of work and society has significantly altered, yet many of our workplace arrangements have been slow to respond to these changes. Shorter engagement periods, higher levels of contract and labour hire work and intermittent work arrangements are reducing access to a variety of entitlements.

When compared to standards and employment conditions applying under federal awards and in other jurisdictions, employees who rely solely upon Schedule 1A of the Workplace Relations Act 1996 (Cth) receive fewer conditions and entitlements than other employees. For instance, Schedule 1A employees have no statutory or award rights to fundamental employment conditions such as personal and carer’s leave or bereavement leave. Nor do they receive under federal law the same level of entitlements as federal award employees: minimum standards for annual leave and sick leave benefits, for instance, are prescribed at lower levels in Schedule 1A than they are in many federal awards.

There should be minimum employment standards for all Victorian employees, providing a safety net upon which other conditions of employment may be based. These minimum conditions should include the following forms of leave: annual, sick, long service, parental (maternity, paternity, adoption and part time work provisions), carer’s, and bereavement. The majority of the Taskforce also believes that there should be a general hours of work provision for Victorian employees not covered by a federal award or agreement. Provisions for severance or redundancy payments applying to employees under federal awards or agreements should also be applied to Victorian employees not covered by a federal award or agreement.

Chapter 7: Minimum wages and remuneration

The Workplace Relations Act 1996 (Cth) sets out how adjustments can be made to the minimum wages of employees who are not subject to a federal award, certified agreement or Australian workplace agreement in the State of Victoria. This scheme is quite separate and distinct from the general award making power for federal awards. It prevents the Australian Industrial Relations Commission from determining remuneration or other arrangements for work in excess of thirty-eight hours and from determining remuneration or compensation for other standard forms of allowances, overtime, penalty payments or time in lieu arrangements.

The majority of the Taskforce believe there is a need to provide for an appropriate form of remuneration for hours worked in excess of thirty-eight in each week. An industrial tribunal should be given powers over minimum weekly rates of pay, other forms of remuneration such as penalty rates and allowances, and a range of related matters. The outcomes of a National Wage Case decision should be adopted for Victorian employees not covered under a federal award or agreement, unless a tribunal is satisfied that there are substantive reasons to not flow on the decision, or parts of that decision.

An industrial tribunal should be given the discretion to determine wages for different types of employment categories for Victorian employees not covered by a federal award or agreement. Victorian employees not covered by federal awards or agreements should also have access to an appropriate review mechanism to ensure that they are receiving equal remuneration for work of equal or comparable value. Minimum wages for Victorian employees not covered by federal awards or agreements should also include principles of equal pay for work of equal or comparable value.

The Taskforce also recommends repealing current provisions that allow for reduced wages for slow, aged or infirm persons, and that instead, a proper supported wage system for people with a disability be implemented in Victoria.

Chapter 8: Outworkers

The number of outworkers, particularly in the textile, clothing and footwear industries, has risen with the restructuring of the manufacturing industry over the past ten to fifteen years. Many displaced factory workers now find themselves engaged as outworkers performing the same work in their own homes, with estimates of the number of outworkers in the Victorian clothing industry ranging between 20,000 and 140,000 people. These workers are paid piece-rates rather than the award rates of pay that they would receive as a factory-based employee, which has resulted in low wages, excessive hours, non-compliance with award conditions, and job and income precariousness for outworkers.

Most outwork is undertaken by migrant women aged between twenty-five and thirty-five years, who have young children at home. Many have poor English language skills and find it difficult to obtain other forms of work. Family members often assist in either a full-time or part-time capacity, and there is evidence that some children are involved in outwork to an unreasonable extent. Home-based outwork is characterised by complex contractual arrangements which mean that it is often difficult to define precisely who the employer of the outworker is, and who is responsible for paying the outworker appropriate recompense.

Given that the vast majority of clothing outwork is undertaken in New South Wales and Victoria, it would clearly be beneficial if similar approaches were adopted in both states. The Victorian Government should commence work as a priority on implementing such standards, including ethical trading legislation and strategies, to be developed in cooperation with the industry stakeholders. 

The question of whether an outworker is an employee or a self-employed contractor is central to the determination of that person’s employment conditions and arrangements. To overcome the uncertainty of industrial regulation of outworkers, other state jurisdictions such as New South Wales, South Australia and Queensland have deemed through statute or regulation that outworkers are employees for the purposes of their respective legislation. In order to clarify that outworkers are in fact employees, the majority of the Taskforce have recommended that a legislative definition defining outworkers as employees for the purposes of industrial law regulation be adopted similar to the Queensland definition. Measures should also be introduced to ensure compliance with new measures to protect outworkers, and to educate outworkers and their employees about rights and responsibilities. 

Chapter 9: Contractors, labour hire and contract review

A significant proportion of the growth in non-standard forms of employment over the past decade has occurred through the contracting out of existing work to employment agencies and labour hire companies. The Taskforce was asked to consider the protection afforded to contractors engaged under contracts and agreements that may define them as contractors rather than as employees.

The Taskforce is principally concerned with those contractors and persons who are low paid and more vulnerable in the labour market. A majority of the Taskforce favours a simpler and low-cost forum for reviewing independent contractor arrangements be established, in strong preference to the current system which operates in the Federal Court of Australia.

In relation to industrial coverage of persons, the majority of the Taskforce is of the view that the definition of employee in Victoria under industrial law needs to be more clearly defined. An employee should include persons employed in an industry, even when the person is working under a contract for labour only, or substantially for labour only; or the person is a lessee of tools or other implements of production; or of a vehicle used to transport goods or passengers; or the person owns, wholly or partly, a vehicle used to transport goods or passengers. This is consistent with the majority of other Australian states.

The Government, in conjunction with industry parties, should further investigate the lack of industrial coverage among taxi drivers, with a view to ensuring they are not disadvantaged in comparison with other Victorian contractors. The majority of the Taskforce are of the view that there should also be provision to register multi-contractor arrangements, such as owner/drivers in the transport and forestry industries, in order to bring stability to these type of employment arrangements.

Chapter 10: Termination laws in Victoria

Since 1 January 1997, Victoria has been in a unique position because only one set of unfair termination laws – the federal system – covers all workplaces in the State, with two exceptions. Termination of employment matters for law enforcement officers has remained a State responsibility, as do matters pertaining to the number or identity of employees in the public sector dismissed on the grounds of redundancy.

The Taskforce was asked to investigate and report on whether the exclusion of certain classes and types of employees from unfair dismissal legislation in Victoria is appropriate. The Taskforce believes that there should be an independent statutory review of decisions taken in the public sector in relation to the appointment, deployment, promotion, transfer, redundancy and retrenchment of public sector employees. Such a proposal would simply place public sector employees on an equal footing with other Victorian employees. It is also the view of this Taskforce that a consistent policy should be applied across all public sector departments and agencies for access to federal awards and agreements, in order to ensure standards of equity and fairness for all public sector employees.

The majority of the Taskforce agrees that there is no need for Victoria to re-establish a state unfair termination jurisdiction at the present time. It should be noted however, that the Taskforce is of the view that of those employees who are currently excluded from accessing a remedy for an unfair termination under federal law - apprentices, public sector employees and police officers - should have an independent right of review of their termination. A majority of the Taskforce also believe that trainees should have the right to an independent review of termination of their training contract.

Chapter 11: Federal regulation

There are three broad regulatory choices available to the Taskforce to rectify the current inadequacies of federal law as it applies to current Schedule 1A workplaces. The first option can be termed the federal common rule award regulatory option. The second, the Schedule 1A regulatory option. The third, favoured by a majority of the Taskforce, is state-based regulation of some variety, discussed more fully in chapter 12 of this report.

The various options for federal regulation have been carefully deliberated on by the members of the Taskforce, giving full consideration to the various submissions of individuals and organisations. The Taskforce is cognisant of the differing policies of the current Victorian and Commonwealth Governments on industrial relations matters. The Taskforce is also of the view that the current industrial relations environment is quite volatile. The Taskforce believes that the recommendations to implement the Victorian Government’s policies may be difficult to achieve in this environment.

As a result of those discussions, the majority of the Taskforce is of the view that the pursuit of further or extended federal regulation is not a viable option at the present time. However, the Taskforce recommends that the Victorian Government establish an advisory council as a mechanism to monitor and advise on industrial relations developments at a national and state level, and to advise on better methods of cooperation and harmonisation of Commonwealth and State arrangements. It is the view of the Taskforce that such a body should include representatives of employers, employees and the community. The body should be broad enough to encompass the views of all of the major stakeholders in Victoria.

Chapter 12: Victorian regulation

This chapter outlines the industrial relations reforms favoured by a majority of the Taskforce. It looks at areas where federal regulation can be maintained to complement a Victorian industrial system under state law and considers the advantages and disadvantages of a Victorian system. In the light of interstate and overseas experience, it examines the structure, functions and powers of an industrial tribunal which would be required to administer a Victorian industrial relations system where the recommendations contained within this report cannot be accommodated in federal law.

There is a high level of unanimity among Taskforce members in relation to how one system of industrial regulation can be achieved for all Victorian workplaces. In summary, these are the federal unfair termination laws, agreement making, and the pursuit of a harmonised Victorian compliance and enforcement system to apply to all Victorian workplaces. 

For the remainder of workplace matters, the majority of the Victorian Industrial Relations Taskforce is of the view that an appropriate method of Victorian regulation could be achieved through the establishment of a Victorian Fair Employment model.

The centrepiece of this model would be a fair employment statute, which would specify and review terms and conditions of employment for all Victorian employees, to the extent that these matters are not covered by federal awards, federal certified agreements or Australian workplace agreements. These terms and conditions of employment would include:

annual leave; annual leave loadings; public holidays; long service leave; sick leave; cultural leave; personal  carer’s leave; bereavement leave; jury service leave; parental leave (maternity, paternity, adoption and part-time work provisions); and specifications on full-time, part-time and casual employment.

Other fair employment standards to be applied in specific industry sectors, would be determined and administered by the Fair Employment Tribunal. These industry sector terms and conditions of employment would include:

rates of remuneration; work classifications; allowances; hours of employment (varying hours of work provisions, including ordinary hours of work, rostering arrangements, meal breaks, and rest pauses); remuneration or compensation for overtime arrangements, penalty rates; recompense, time in lieu or substitution days for work undertaken on a public holiday; and redundancy and severance pay arrangements.

The Tribunal would also be given a power of inquiry into industrial matters, similar to the powers of inquiry possessed by the Industrial Relations Commission of New South Wales and the Queensland Industrial Relations Commission.

The Taskforce is of the view that the Fair Employment statute should provide a mechanism for promptly resolving employee grievances. These grievances would relate to how the terms and conditions of employment - rostering arrangements, for example - apply to that employee. It is the view of the Taskforce that, as far as possible, employee grievances should be resolved through discussions at the place of work of the employee. To achieve this, the Taskforce believes that, after adequate consultation, the Fair Employment Tribunal should publish a code of practice specifying steps for promptly resolving employee grievances within places of work. In the view of the Taskforce, that employees who have failed to resolve a grievance in accordance with the code of practice at the place of work, may apply to the Tribunal for assistance in resolving the grievance, and this chapter outlines an appropriate procedure.

The Fair Employment statute would contain a definition of ‘employee’ which would cover outworkers in the clothing industry. The Fair Employment Tribunal would have the power to review independent contractor arrangements in cases where those contractors were persons who performed work in an industry, as well as to register multi-contractor arrangements, such as owner-drivers in the transport and forestry industries in order to bring stability to these types of work arrangements. The Tribunal would also provide an education and advisory service to employers, employees and the community.

The Fair Employment Tribunal would possess power to settle small claims relating to wages and to allowances, to ensure compliance. The Industrial Magistrate’s Court should be given the jurisdiction to deal with breaches of legislation or industrial instruments and for compliance matters in excess of $20,000. In addition, the president of the Fair Employment Tribunal should be given the jurisdiction to hear appeals from the Industrial Division of the Magistrate’s Court on these matters. Alternately, matters in excess of $20,000 could be referred to the president of the Fair Employment Tribunal.

The fair employment statute would provide for the recognition of trade unions and employer associations, as well as giving authorised officers of industrial organisations a right of entry to workplaces. The Victorian Minister of Industrial Relations would also possess adequate powers of intervention. The Fair Employment Act would create a Victorian inspectorate which would mirror the youth, gender and ethnicity of the workforce. 
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Executive summary

The Independent Task Force on Victorian Industrial Relations was concerned that the reference of state power over various industrial relations matters in Victoria to the Commonwealth, which should have led to a single unified system of industrial relations regulation in the state, has in fact resulted in a bifurcated system, in various respects, the all-Australia minimum employment conditions which apply to employees covered by Commonwealth awards in Victoria are more generous than the Schedule 1A conditions which apply to Victorian employees not covered by awards, This leads to two concerns.

Employers operating under awards can find themselves disadvantaged in competition with employers operating in the same industry under Schedule 1A conditions. This provides an incentive for employers to seek to transfer to Schedule 1A conditions which is purely an artifact of regulation.

Conversely, employees working under Schedule 1A conditions have an incentive to seek to transfer to award conditions. This again is purely an artifact of regulation,

The Task Force proposed that action should be taken to rectify these anomalies, by raising Schedule la conditions towards award conditions and also towards those applying in states which continue to operate their own industrial relations systems. This involves two types of action.

Provision of minimum statutory conditions approaching current award minima, to practice this involves additional minimum entitlements to sick, carers and bereavement leave, entitlement to an annual leave loading, and entitlement to redundancy payments. It is also proposed that the boundary between employees and contractors, particularly outworkers, should be more tightly defined, to prevent avoidance of minimum conditions through sub-contracting.

Provision of recourse to 'an industrial tribunal' for determination of rates of pay for hours in excess of 38 per week, and for hours worked outside the normal working day.

Neither group of actions will affect all Schedule 1A employees, since many such employees have already negotiated conditions in excess of the minimum, Again, it is not proposed to raise the conditions of casual employees, since these are already more closely in line In determining the economic effect of the changes, it is, first, necessary to estimate the number of employees likely to be affected. This was done, mainly from information in the survey sponsored by the Task Force. Again, costing was confined to the proposed statutory conditions, rather than pre-empt the decisions of industrial tribunals, Costing was also confined to effects on employment (defined as hours worked) and on gross state product. Possible benefits in such areas as a more egalitarian income distribution and improved worker motivation and health were ignored.

An increase in minimum wages and conditions can affect gross state product and employment by two routes:

· by redistribution of income towards employees; and

· by increasing costs to employers.

The former route transfers income to persons more likely to spend on consumer goods for which there is latent production capacity, and therefore increases production and employment; however increased employer costs reduce production and employment through:

· direct employer attempts to reduce labour costs;

· reduced competitiveness vis a vis interstate and overseas producers; and

· reduced profitability, leading to reduced investment.

These effects can interact in different ways according to circumstances, and it is not surprising to find that empirical studies of increases in minimum wages have been inconclusive. Even in the USA, where minimum wage rates differ between states, it is difficult to control for other factors so as to obtain a definite result.

In circumstances currently applying in Victoria, National Economics has applied the IMP model to reach the view that the proposed changes in statutory minimum employment conditions will have a small positive effect on gross state product in the year or two immediately after implementation, fading to a small negative effect over a decade or so. Implications for employment are negative but small: loss of 600 jobs in the short run increasing to 1900 in the long run,

This result is in line with the result which would be achieved using Commonwealth Treasury modelling or other similar models of the Australian economy, Indeed, compared to alternative model results this study's employment losses would be considered at the high or maximum end of possible outcomes.

There will be intangible costs and benefits associated with the Independent Task Force's recommendations. Positive benefits would include increased incentives for employees to increase productivity and the introduction of a more level playing field for business decision making, the key negative would involve business confidence and the way any policy changes flowing from the recommendations are announced and explained to industry. The public relations component of the policy changes wilI be critical in determining the overall state-wide outcome.

Finally, a recent decision by the Australian Industrial Relations Commission which concluded that an employee was entitled to severance pay, even though there was no award entitlement, is likely to reduce the costs of the Independent Task Force's recommendations from the levels estimated by this study.
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