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Fair Wear is a national community campaign supported by community organisations, churches, unions and individuals which has been campaigning for six years to bring about the end of exploitation of outworkers in the clothing, textile and footwear industries.  As such we are able to represent community concerns in relation to this Bill currently before the Federal Parliament in relation to its effect on outworkers. 

Fair Wear’s experience has demonstrated that legislation is necessary for greater protection of outworkers.  Despite the existence of voluntary mechanisms for monitoring and compliance, these have not been taken up and outworkers in Victoria continue to be paid rates as low as $2-$3 an hour.  (See Background Information below.)  However, the Workplace Relations (Improved Protection for Victorian Workers) Bill 2002 does not provide outworkers with improved protection.  In fact, the Bill undermines efforts that have been made to bring about fair wages and condition for outworkers.  By contrast, the Victorian Government’s Outworker (Improved Protection) Bill 2002 currently before the State Parliament does deliver the legislative measures necessary to stop the exploitation of outworkers.

How the Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002 fails outworkers 

· The Bill refers to Victorian ‘contract outworkers’. The Bill is effectively silent on the issue of employee outworkers – who form the majority of outworkers, as only about 5% of outworkers are actually contractors. 

· The way the Bill defines contract outworkers also means they are entitled to the minimum rate of pay but not the Minimum 5 conditions that Victorian Schedule 1A workers are entitled to. 

· It is essential that outworkers be deemed employees, to provide security to outworkers regarding their entitlements and to avoid wasting time in the Industrial Relations Commission proving case after case the employment status of individual outworkers. Deeming outworkers to be employees forms the basis of many other measures that together can deliver improved wages and conditions for outworkers.

· The Bill does not recognise or allow any mechanism for outworkers to recover monies up the contracting chain.  The Bill proposes to limit the contract outworker to direct claims on the person who gave them the work. This fails to take into account the real nature of the industry in which unpaid remuneration is a very significant issue for outworkers. It is not uncommon for small businesses to disappear or close down over night.  The proposed amendments mean there will be no capacity to recover money up the chain.  A mechanism allowing outworkers to claim the money they are owed from the Fashion Houses who contracted out the work is essential to address this problem.  (The NSW outworker legislation is an excellent model for this mechanism.)

· While the Federal Clothing Trades Award is a good instrument for the protection of outworkers, currently most outworkers are not covered by the Federal Clothing Trades Award. Most companies in Victoria are not party to the Federal Award and do not have any obligations about what pay and entitlements they provide to outworkers. 

· It is also essential that there are mechanisms for enforcing even the minimum entitlements. Without mechanisms such as policing through information officers and inspectors the possibility for real change within the industry is in jeopardy. Further the Bill doesn't allow for ensuring compliance with the Federal Award.  

· There is no capacity for creating transparency within the contracting chain, or for the chain to be monitored as in the Federal Clothing Trades Award.  Schedule 1A employers aren't obligated to keep and provide work records, therefore the contracting chain cannot be regulated.  The Australian Retailers Association acknowledges that a failure to keep records is where exploitation is most likely to occur as stated in the new National Retailers Ethical Clothing Code of Practice.  The 95% of outworkers working in Victoria are not contractors but employees and therefore work produced by them must be documented by those engaging with these workers. This Bill excludes this important measure. 

· Federally workers are covered by a minimum 20 conditions. In Victoria Schedule 1A workers have a minimum of 5 conditions. The proposed amendments increase those conditions to 8 however Victorian outworkers aren't covered by schedule 1A.  In terms of receiving other conditions they will fall between the gaps and remain a sub group of excluded workers.

· This Bill would mean outworkers continue to be denied access to conditions such as workers compensation cover, sick pay, annual leave, overtime and superannuation.

· This Bill also encourages factories to define outworkers as contract outworkers in order to avoid any other entitlements beyond the minimum pay rate.

· Fair Wear believes that all workers in Australia should have the same rights and be treated equally.  This Bill fails to achieve this basic principal and instead creates new sub classes.  Outworkers are clearly the most vulnerable workers in the country therefore measures to address the injustices they continue to endure must be addressed immediately.

Any small benefits to other Victorian workers, ie through raising their schedule 1A from 5 to 8 is at the expense of outworkers.  Further the proposed changes to the Act create a legal sub class of workers.  Some outworkers may receive a basic hourly rate under these changes but they still will not enjoy the rights of other Australian workers as employees.  This is not acceptable, and there is growing community demand for real steps that genuinely give greater protection for outworkers.

Background information

The Fair Wear campaign is a national community campaign established in 1996 with the aim of bringing about wage justice for outworkers in the textile, clothing and footwear industries. We are seeking to assist outworkers to achieve their rights to a living wage, to organise, and to work in a safe and healthy environment. We are a coalition of community groups, churches, unions, students, artists and individual members. Over the past 6 years we have worked extensively with a diverse range of groups deeply concerned about the exploitation of outworkers occurring here in Australia. Throughout this time there has been an increased awareness within the community about the issues facing outworkers and the extent to which outworkers are central to the clothing industry in Australia. 

It is estimated there are 144,000 outworkers in Victoria, with 329,000 nationally. Outworkers in Victoria still have no legal protection and many continue to be paid rates as low as $2-$3 an hour, despite the significant body of evidence documenting the vulnerable position of these workers. The results of two national outworker Phone-Ins, one in 1994 conducted by the Textile Clothing and Footwear Union and one in 2000 conducted by the Homeworkers Code of Practice Committee, suggest that rates of pay and conditions for outworkers have actually worsened since the ‘Hidden Cost of Fashion’ report from the Textile Clothing and Footwear Union of Australia was released in 1995.

The Senate Economics Reference Committee Inquiry into Clothing Outwork in 1996 recommended the voluntary industry Code of practice, while also noting that legislation may need to be considered.  Further the Industrial Relations Task force in 1999 also acknowledged the vulnerable position of outworkers and suggested specific legislation be developed based on the NSW Behind the Label recommendations. One of the most significant recommendations of this Task Force was the deeming of outworkers to be employees. 

In November 2001 Dr Christina Cregan from Melbourne University released her findings after surveying 119 clothing outworkers which found in summary: 

· Average hourly rate of pay outworkers reported earning $3.33

· The lowest hourly rate outworkers reported earning 20c an hour by two

individuals, with the highest rate reported being earned by outworkers $10.00 one individual

· The average number of hours worked per day is more than 15 hours

· 72% of outworkers reported working between 14- 18 hours a day.

· 62% of outworkers reported working 7 days per week with a further

26% working 6 days per week.

· 99% of workers reported working during the school holidays, on

 Saturdays, Sundays and on public holidays.

Clearly there is substantial ongoing evidence of exploitation from both public inquiries and research.  It is clear that legislation is essential to effectively address this endemic problem.

Voluntary mechanisms – Homeworkers Code of Practice and the NoSweatShop Label

In various forums FairWear has worked to encourage retailers and manufacturers to take some responsibility for stopping the exploitation of outworkers.  Consumers have the right to know (and tell us that they want to know) if their garments are made under exploitative conditions.  In signing the Homeworkers Code of Practice, retailers commit to sourcing from ethical suppliers while manufacturers through accreditation pledge to keep records of workers making their garments and assure those who make their goods receive legal entitlements. The Code is a tool for tracing this invisible workforce from the top of the contracting chain down, and requires retailers and manufacturers to take action when exploitation is uncovered in this process.  The “NoSweat Shop” label provides a clear marking of this commitment by manufacturers. This label indicates to the community a guarantee that a certain item is made under fair and legal conditions, and importantly provides a choice at point of sale for shoppers who wish to support ethical companies that have taken action to address the very real exploitation in the clothing industry.   

The Homeworkers Code of Practice is a voluntary mechanism which was developed in partnership with clothing industry representatives and has industry support.  Yet only 4 companies in over two years have actually taken the step to become accredited under this Code.  There is strong resistance in the clothing industry to genuine action to stop the exploitation of outworkers.

The Outworker (Improved Protection) Bill will establish a council to review the progress of the code, and consider making it mandatory in Victoria.  

To date the refusal of companies to become accredited to the Homeworkers Code of Practice, a national voluntary code, demonstrates why legislation is necessary.  

In our regular contact with consumers in the community Fair Wear is constantly questioned on the failure to date to see any change of behaviour by industry, and the failure to see improvements in wages and conditions for outworkers.  The community is outraged by this situation, despite many years of campaigning and education.  The community is now demanding legislation to effectively address the exploitation.  Not piecemeal legislation which delivers little for outworkers, but comprehensive legislation which deals specifically with the needs of outworkers.

Community concerns regarding these conditions and the failure to date to see any change in industry behaviour indicates a clear need for legislation.

An inquiry conducted by the Family and Community Development Committee into the conditions of clothing outworkers released a report in September 2002.  It recommends the Victorian Government introduce outworker-specific legislation. Similar legislation in NSW - Ethical Clothing Trades Act received bipartisan support. The legislation allows for outworkers to be deemed employees, and the capacity for outworkers to recover monies up the contracting chain beyond the person who gives them work. Legislation to cover all links in the contracting chain is needed to give outworkers the same rights as other Australian workers to fair wages and conditions.

Legislation in NSW and the creation of the Ethical Clothing Trades Council has created opportunities for the industry, community, government and union groups to work together on the issues of outworker exploitation within the industry. The recent National Retailer Ethical Clothing Code of Practice signed between the TCFUA and the Australian Retailers Association is one development that has come about as a result of the NSW legislation and Council. The current legislation before the Victorian parliament (Outwork Improved Protection Bill) provides a framework for change. It mirrors legislation in NSW and would bring Victorian outworkers in line with other states in terms of deeming them as employees.

We believe that Outworker specific legislation in Victoria is the only effective way of finally addressing the shocking conditions these workers face, create transparency in the clothing chain, while providing a framework for industry and community groups to work together to implement responsible practices in the Australian industry.

FairWear Recommendations

· To reject this bill as it fails to provide the basic measures to bring about ways to stop the exploitation of Victorian outworkers.  It does not deem outworkers employees nor does it provide a means for outworkers to claim remuneration up the contracting chain.

· That the Outworker (Improved Protection) Bill 2002 currently before Victorian Parliament be passed as the legislative tool to improve protections for outworkers in Victoria.

· To address exploitation within the clothing industry outworker specific legislation is needed as is currently before the Victorian Parliament and is reflected in the NSW Ethical Trades Clothing Act 2001.  No Victorian worker should be worse off than workers in other jurisdictions.
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