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With Attachment 1 Flow Chart Explaining how the clauses of the Clothing Trades Award 1999work

With Attachment 2 Contract and Outwork Clauses of the Clothing Trades Award 1999

STATEMENT OF ANNIE DELANEY

Background

1. My name is Annie Delaney.  I am the Outwork Coordinator of the Textile, Clothing & Footwear Union of Australia, Victorian Branch.  I have held this position for 8 years and prior to this was employed by the TCFUA National Office to coordinate a National Information Campaign for Clothing Outworkers from April 1994 to 1995.

2. It is in these capacities that l have familiarized myself with the nature of outwork in the TCF industry.  I authored a study by the TCFUA called the Hidden Cost of Fashion, which documents the nature of outwork in the industry.    I have also authored numerous articles for publication, submissions to inquiries in relation to outwork and given public lectures and media comment on the topic.

3. I have been responsible for the coordination of the national campaign involved developing strategies to reach homebased workers.  In my role as Outwork Coordinator with the TCFUA Vic, these and other strategies have been significantly expanded and adapted over the last 8 years.  

4. In my role as outwork coordinator l am also responsible for community liaison and campaign work which involves working with community organisations and campaigns such as the Fairwear Campaign liaison to support the TCFUA in its capacity as a union seeking to improve the pay and conditions for homebased outworkers.  

5. Other areas of responsibility include the following tasks:

5.1.1. Recovery of money not paid to outworkers for work completed

5.1.2. Recovery of underpayments of wages and entitlements of outworkers

5.1.3. Policy development state and federal level

5.1.4. Implementation of award compliance in relation to outwork clauses

5.1.5. Management and implementation of the Award prosecutions scheme

5.1.6. Community liaison

5.1.7. Community campaigns

5.1.8. International liaison 

5.1.9. Development and implementation of the Homeworkers Code of Practice

5.1.10. Development & implementation of outwork organising model in the Victorian branch

5.1.11. Government Liaison 

5.1.12. Establishment and management of WELL Workplace Language and 
Literacy training program for outworkers

5.1.13. Implementation of leader training of outworkers

5.1.14. Media liaison

5.1.15. Weekly meetings with outworkers at their homes, 

5.1.16. Regular visits to outworker homes in regard to complaints

5.1.17. Inspections of workplaces in relation to award compliance

5.1.18. I am also involved in the incorporation of outworkers into the national 
training agenda. This includes the development of a national outwork training delivery model and integrated material and resources.

6. The object of my work is for outworkers to be recognised as workers with the same rights and entitlements of other Australian workers. 

Definition of terms

7. For the purpose of this statement l will use the term manufacturer to mean large manufacturer with a factory workforce and whom contracts work out.  

8. I will use the term fashion house to mean a wholesaler who does design and may own its own label but makes work for retailers and contracts work to contractors.

9. I will refer to the term maker to mean someone who is a manufacturer and may have a factory and may have a factory based workforce. Makers get contract work from manufacturers and fashion houses to cut, sew and finish garments.  Some makers do nothing to the work and only hand it on to subcontractors.

10. I will refer to subcontractors to mean makers who may have some inside workers but mainly rely upon outworkers to sew their work.  Subcontractors get their work from makers and may act as middle people who move the work around but do nothing to it except hand the work out to outworkers and collect it. 

11. I will use the term middle person or middle man to mean contractors who get their work from makers.  Middle people commonly do not have a factory premises and operate from a van, their home, or other temporary premises.  They usually distribute and collect the work but do little else.  They rarely do anything to the garments.  Their main role is to give out work to the outworkers.

12. I use the term outworker or homeworker to mean someone who works at home in a domestic dwelling and performs work for a maker or fashion house.  

Nature of the outwork workforce

13. The TCFUA estimates that there are 329,000 outworker’s in Australia.
Outworkers are in the majority mostly migrant women.  Outworkers are mainly women from non-English speaking background who work in isolation, for low pay, under often impossible workloads. There is no shortage of women, particularly those with family responsibilities, who are available to undertake outwork. Unemployment rates for outworkers are among the highest for any group.  The reasons for taking up outworking are economic.  The worker is motivated by the need for an income, however low.

14. The majority of outworkers are often the main income earner of the family.  They are a vulnerable and invisible workforce.  Outworkers make up a significant part of the Australian informal economy.  They as women, as migrants based on gender and racial discrimination have difficulties entering or competing in the open labour market.

15. Homework is not some new phenomena to the textile, garment and footwear industries.  The history of the industry, outworker involvement and the racial make up of outworkers can be traced to the migration patterns of Australia.  Early this century outwork was performed by young Irish women.  Australia’s 1950’s immigration policies generated a labour supply to fill the factories and develop industry.  The Italian , Maltese and Greek migrants quickly filled the factory floors and were also the outworkers of the time in particular the late 70’s and early 80’s.  The 1990’s outworkers are again represented by the recent arrival communities in particular Vietnamese, Chinese, Cambodian, Central American and Middle Eastern.  Migrants have long provided the factory fodder and this pattern is continued by being them being employed in the majority as the labour for the informal outwork sector.

16. Outworkers work an average of 10 to 12 hours a day, almost all work 7 days a week and it is not uncommon for workers to have to work through the night to complete an order.  One of the worst consequences of low piece rates, as low as $2 an hour, long hours and tight deadlines that they are often forced to work is that children are often required to assist their mothers to get the work done.

17. Not only are these conditions of employment unacceptable, they are illegal. These workers often do not receive workers compensation if they are injured at work, have no superannuation, and work under conditions which often make them sick.   Outworkers have no regulation of their hours of work, their rates of pay and they may have to enlist the help of their children, elderly relatives and friends on a regular basis to meet unrealistic production deadlines.

18. These women work in an unregulated labour market. They are not small time entrepreneurs living out the dream of owning their own business. They are an ever expanding group of low paid workers who are being systematically denied the benefits of employment demanded by and available to the majority of Australian workers.

19. The demographics of the outwork population are summarised as follows;

19.1. The outworker workforce is concentrated in the major capital cities.

There 
are approximately 45% of outworkers in Victoria, 42% in NSW, and 3% 
in each of S.A, QLD & W.A.  

19.2. The average age of outworkers is 25-35 years.  

19.3. The vast majority are women of non English speaking backgrounds.  
Immigrant and refugee communities make up the majority of the 
homework workforce.  

19.3.1. The  work backgrounds of outworkers vary significantly.  Many have 
work experience and professional qualifications in areas such teaching, 
accountancy, and nursing.   A minority may have been machinists or 
tailors in their own country.  It is not uncommon for outworkers tostate 
that they learned to sew in Australia because it was the easiest work to

get without have English language skills. 

19.4. The national campaign in 1994 targeted outworkers in 12 community 
languages. These included Arabic, Chinese (Mandarin & Cantonese), 
English, Filipino, Khmer, Korean, Laotian, Portugese, Spanish Turkish 
and Vietnamese

19.5. From the responses of the phone in and community contact with 
outworkers we summise that 60% of outworkers are from the


 Vietnamese community, 20% are from the Chinese community and the


 rest of the communities make up the rest of the outworker population.  In addition to 
the languages mentioned above there are also outworkers from the Greek, 
Italian, Macedonian, Russian, and Australian born communities.

20. In Victoria the outworkers we currently would have the greatest contact with are from the Vietnamese, Chinese, Turkish , Khmer, Kurdish & Greek communities. 

21. While Australian born outworkers are a small percentage of the overall numbers I have had a number inquiries from outworkers working in similar conditions to their immigrant co-workers. 

Numbers of outworkers in the industry

22. The real number of outworkers in the industry is difficult to estimate because of the enormous number of small, unregistered contractors and middle people and the number of outworkers who remain absent from official statistics.    The union estimates that every year for the last ten years the number of homebased workers have increased dramatically.  This is supported by the numbers estimate for the outwork workforce in 1985 at 30,000 to the numbers estimate in 1995 at over 300,000.

23. The TCFUA estimated the national figure to be 329,000.  This figure is based on  the average number of sub contractors using an average number of outworkers.  It does not assume that all workers are all working at the same time and allows for the consideration that other family members could be tallied in this estimate.  In Victoria there is an estimated number of 144,000 outworkers.  

24. There have been no official statistical analysis of outworkers in the industry and current ABS figures fail to include outworkers.

Nature of outwork in the industry

25. Outwork is it is not as a peripheral part of the clothing industry as a whole – the industry is totally structured around subcontracting and outwork. 

26. My work involves meeting with outworkers and discussing their work the way they receive work, the payment they receive, and how they do their work.  This leads to me to inquire into the nature of payment from the middle person or maker to the outworker.

27. On many occasions when I have been claiming payment from bosses on behalf of outworkers,  makers have given many justifications for the price they pay to the outworkers.  I have been provided with many explanations from makers about the price they pay the most common are as follows. 

27.1. “They accept this price if they want more they should say they could

 go somewhere else.”

27.2. “I can’t pay more l don’t get enough from the manufacturer to pay

 more.”

27.3. “I split what l get from the manufacturer 50-50, this is the most l can

 pay.”

27.4. “The retail shop keeps pushing the price down; l can’t afford to live on

 the prices l’m getting.”

28. It is not uncommon for makers to show me the cutting specifications sheet and documentation showing the price they receive for each piece of work.  This documentation has the letterhead or logo of the manufacturer or fashion house and or retailer giving them the work and the price for sewing and finishing or cutting, sewing and finishing.  A number of makers have gone to great lengths to explain  the details of the pricing structure to me because they believe that they are getting squeezed from above and that this prevents them from paying award wages.  Many makers have also told me that they support the union campaign because this will help them get better prices.  Makers have stated that they support the union campaign because it will stop the ‘shonky’ operators undercutting them.  

29. Other documentation shown to me by makers (usually at small factories) includes the all their costs for making up garments for a wholesaler or manufacturer.  These costs do not justify paying to outworkers below award wages, but it does provide to me a good picture of how the costs are affected down the contracting chain.

30. The last 5-6 years has seen a decisive shift in the way the industry has become dependent and structured around subcontracting, outsourcing and the use of outworkers.

31. At the time of writing the report ‘The Hidden Cost of Fashion’ there were identifiable changes that had occurred due to the change in government on tariffs.  Up to 50% of the industry at that time (1991-2) closed and the remainder began the significant shift to outsourcing as the immediate response to the environment of lower tariff protection.

32. I witness work organisation in the industry and would best describe it as characterised by intense competition, increasing use of contractors, subcontractor, small workplaces, sweatshops, home based outworking, non compliance with the award, other breaches of  industrial law, breaches of workcover and occupational health and safety legislation  and payment of very low wages.

33. As economic protections for this industry have been eliminated, many manufacturers just closed down, being unable to compete.  Others laid off their machinists and converted to importers.  The result is that today the majority of fashion wear, which   includes women’s wear, men’s casual wear, children’s wear and casual sportswear production, is largely produced by small factories and outworkers.

34. In this globalised economy the garment industry has gone through fundamental restructuring.  Ten to fifteen years ago it was the manufacturers who designed, marketed the styles to retailers and produced the orders.  While this still occurs to a lesser degree the industry has basically been turned on its head.  It is dominated by retailers who have a high concentration in the market.  They design the clothes or buy designs from wholesalers/ fashion houses and then contract out their production to manufacturing contractors in Australia and overseas.

35. The retailers set the price and the turn around time (time from beginning to delivery) and the contractors all compete for the work.

36. In addition, manufacturers and fashion houses compete for the just in- time re- order market.  This lower end fashion segment and increasingly upper end fashion segment of the industry creates short, seasonal runs of less standard garments.  Such  garments change in some way and so are less predictable and are not done in huge runs to allow for offshore production.  Because the styles are constantly changing and must be produced in a very short period of time, off shore production is simply not appropriate.

37. Contractors taking the work on for retailers, large manufacturers or fashion houses bid on a price and a quick turn around time for small production runs.  This provides the retailers with the ability for immediate re-order of seasonal clothing as selling patterns determine what items will be ordered and what production runs are necessary.

38. A number of retailers have introduced electronic reorder systems with manufacturers, which  allows manufacturers to respond to retailers restocking needs quickly.   When the garments are completed, tagged and labelled at the contractors premises, they are picked up by truck and taken directly to the store.  

How companies responded to altered environment

39. Companies that continued to operate in the usual way experienced pressure to accept lower prices. Many reported to the union they could not meet the costs of an indoor workforce.

40. Principal companies (usually Fashion Houses, & large Manufacturers ) who are dependent upon the majority of work from the major retailers, have instructed and encouraged small makers to move to using outworkers rather than maintain a factory based workforce.

41. The obvious gains for the principal companies have been that they can continue to meet the retailer wholesale costs while the factory production centres off set their costs by paying outworkers less than the award payment and entitlements.  Workers are hired and fired as production demands define their need.

42. The incentive for makers is to cut every corner possible to lower production costs.  This would include renting small and often rundown factories, subcontracting all labour intensive work to outworkers who in turn are often forced to cover all their own overhead costs and provide their own machines.

43. This trend has coincided with a larger number of indo Chinese Australians moving into the industry. 

44. Makers complain to me that the Vietnamese are ruining the industry.  The reality is that manufacturers have exploited the new arrival communities and their “willingness” to work for lower wages rather than face unemployment to push the prices lower.  Vietnamese makers have described to me a system, which they believe is racist, where the manufacturers or fashion houses all set a price lower for them than European makers.  This they tell me makes it harder for them to meet their legal obligations.

Contracting Chain

45. The distribution of work which eventually ends up at the outworker home and resembles a chain in its inter linking features it is therefore commonly referred to as the ‘contracting chain’.  This complex chain of production depicted in the table below allows all parties involved in the production of women’s fashion garments to abrogate responsibility for the underpayment and exploitation of outworkers, who have little choice about the kind of work they do or the conditions under which they work.  The retailer dictates the price per garment they are willing to pay and the warehouse allocates the work to the lowest bidder. The subcontractor then gives the work directly to the outworker or gives the work to a middle person who gives the work out to outworkers. 
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The bidding process – the lowest bidder gets the job

46. It is not uncommon for makers to describe to me a system of group meetings by makers at manufacturers/fashion houses premises.   The aim at these meetings is to bring the cost of making up (cutting, sewing and finishing) down, the outcome is the lowest bidder takes the bulk of the work and others leave with less work.  

47. There are many instances where a manufacturer describes to me how they bid for work and were not successful because they were under cut by another maker who they claim must be paying the workers nothing.

48. This bidding for the work is done in a group or a number of small group or individual meetings.  Individual negotiations are carried out but once one maker accepts a lower price it is forced upon the others.  When the work is given to the lowest ‘successful bidder’, the others are forced to accept that price or left shake their head in disbelief how they could meet the lower price.  They often comment to me that they just don’t know how anyone can make it for that price.  Some makers also tell me they refuse low paid work rather than work at a loss.

49. The other way this bidding is done is by phone negotiations where a similar process is undertaken by the manufacturer/fashion house to get the lowest price.  In the end it is the same where the lowest bidder gets the work and the rest take none or a lesser amount.

50. This could be described and normal business negotiations but the difference is that they are negotiating around costs to make a product which has a time required to cut, sew and finish.  The labour component of this product cannot be significantly altered except by a time variation of fractions of minutes.  If the end price after a round of negotiation leaves a maker with not enough to cover the cost of the making up then they either cut their profit or reduce the amount of payment made to workers doing the work for them. The later is invariably the consequence of this process.  It has become the norm that contractors now factor in sewing costs to outworkers at the low prices in order to get the contract for the work.

Retail influence on prices

51. The reality of this industry on a day to day basis now compared to ten – fifteen years ago is that the price is commonly determined by the retailer from the retail price point.  In other words the retailer decides to sell a shirt at say $39.00 then they decide they will pay say $15.50 per shirt for all manufacturing costs.  This means that as this shirt changes hands down the contracting chain the pricing arrangements are predetermined by what the retailer is willing and has determined that they will pay for this garment to be made.  

52. The price used to be determined by the manufacturer.  This pricing procedure of past would include a calculation  of the manufacturing time from beginning to end.  

53. What is now more common is for the retailer to set a retail price and a wholesale price.  The wholesale price is paid to the manufacturer/fashion house who then gives the work out to the makers based on the wholesale price they received from the retailer.  The price is no longer determined by the manufacturer’s production costs including labour costs.

54. A fashion house recently told me that they accept work from major retailers on the basis that they take a 30% cut then the remainder is the price they give to the makers to make the products.  They argue that this is a fair price and that their makers accept this price.

55. The makers then pass on usually approximately 50% or less to the outworkers.  The end result is that the outworkers are left with very small amount of money for their work and this payment bears little to no relation to the actual skill and labour time required for them to perform this work.

56. The industry, and in particular women’s fashion, which is largely the work made by outworkers, is subject to seasonal changes.  The workflow is uneven and many makers have periods of weeks where there is no work or less work than usual.  These makers argue that this is the time when they accept lower paid work to keep them going.

57. Outworkers common report having periods where there is no work and when work becomes available they know they cannot get the price they were receiving before.  They state that makers exploit these breaks in work availability to force their payment down further.  The makers are aware that the workers are desperate for work and use their desperation to get them to take the work available or miss out. 

58. The  information outworkers receive from the makers who give them work is often limited,  unrealistic and inaccurate.  It is limited to what the makers want the outworkers to know.  The makers constantly tell me that the outworkers are a workforce who should be there for them when they need them and when they don’t need them they can go else where.  The demands and needs of the makers are primary and determine the life and work of the outworkers.

59. It is not uncommon for the outworkers to not know the name of the company or business they are working for or even the complete name of the person giving them the work.

60. When outworkers come to the union and meet with me, I provide them with information about their rights.  Their response is clearly that they feel cheated and angry about the extent to which they do not receive their legal entitlements.  

61. Most women machinists have long stopped looking for work in factories, because it is simply not available.  The evidence from ethnic and regional newspapers, which frequently run pages of advertisements for machinists to work from home, provides the answer as to why there are no longer factory positions.

62. The majority of outworkers l have met have not worked in factories and this work has never been accessible to them.  They have worked from home because it is they only work available to them.

Changes in prices that have occurred  

63. Outworkers who have been working since the late 80’s and early 90’s often talk about the drop in piece rate prices they are receiving.  Many state that they are getting 50% less for the same shirts and skirts they were making 5-6 years ago.  Over this last few years there is a reported push to further erode prices. 

Culture of the industry

64. Over the period that l have worked for the TCFUA I have on a daily basis met with makers and outworkers.  The culture of this industry which I am constantly working to address l would best describe as one of extensive non compliance and disregard for the law.   A large percentage of the industry has cultivated a culture in which companies can get away with their unscrupulous practices because the workers don’t speak English, aren’t in the union, and cannot be easily found and do not know their rights.

65. When I have been involved with  award compliance procedures put in place by the Victorian Branch of the TCFUA there is unquestionably a shocked response from makers who believe that the law is irrelevant to them.

66. There are some employers in the industry who are complying with their award obligations with factory and home based workers.  There is a significant group of such employers who believe that their business is consistently being undercut by companies who are paying outworkers less than the award.  The exploitative practices of some create a level of unfair competition that continues to drive many companies out of business.

67. The culture of non-compliance is significant because it demonstrates an attitude and behaviour amongst manufacturers/ fashion houses, makers and employer organisations.  The attitude of such persons is that unless you are caught out, it is okay to breach the award.  The fact that everyone is doing the same also seems to justify the premise that blatant non-compliance with the award is appropriate.  Makers regularly state this view to me.  They say, “…the union should concede that outworkers should not get more than what they are getting”.  

68. I have lost count of the number of times makers and fashion houses have told me that they don’t pay anyone $2.00 an hour, when I have documented evidence that the workers making their work are receiving  $2.00 or less an hour for their work.

Documentation of work conditions, contracts etc.

69. I have never seen a written work contract between an employer and an outworker. In the vast majority of circumstances outworkers are told verbally of the work arrangement.  The payment and regularity of work is rarely discussed.  They usually get work in response to a newspaper advertisement in their language newspaper or in a local newspaper or one of the English dailies.  Outworkers also approach factories directly and ask for work.

70. They are usually told to sit down at the machine and make a garment to prove

their machining ability or given a sample and told to go home and make it.  Then the completed sample is used by the contractor (the factory) to assess if they will give them more work.

71. Where outworkers have been working for one company for a long period of time it is now common that l receive queries from these workers.  The query is usually about how their employer has told them that they must get a business registration or they cannot keep getting work.  Employers receive instructions and assistance from accountants and some employer organisations to make sure that they put in place mechanisms that veil the outworkers’ employment status.  There would now be very few workers who are not required to have a business name registration to continue receiving work.  Outworkers refer to the business registration as a licence to work.  In most cases now if they do not have a business registration they cannot get any work.  The intention from the factories is very clear.  They believe that if the outworker has a business registration then they will not be counted as employees and not entitled to award conditions.

72. Employers are constantly inventing new ways to introduce sham arrangements and impose mechanisms for outworkers to veil any link to being directly employed by factories.

73. An example of this is that it is now common for outworkers to be required to not only have a business registration but also they must have two names on the registration or they cannot get work.  They are told that they must form partnerships regardless of the other person being involved in the work or not.

74. One woman who I recently met and recovered monies for had a business registration but was told that unless she had two names on the registration she could not get paid.  When she told the employer that she did not have anyone to put with her on the registration she was told that she would have to get a company registration and then she would get paid.  This outworker went in to debt $1300.00 to an accountant to obtain a company registration and still did not receive payment for her work.  The union initiated legal action on her behalf in the Magistrate’s Court to recover the unpaid monies and compensation, and we were successful.

75. The way in which she did the work and the nature of the work she performed was no different to any factory worker or outworker l have observed.  This small example demonstrates the power the employer has over outworkers and the extent they require workers to meet conditions which are unfair and unjust, simply on the basis of promises of more work and payment for the work done.

Comparison between factory and outworkers

76. Outworkers tell me that from the time they begin working for a company they must do what they are told by the employer.  They cannot negotiate on price or conditions.  They either accept the work on offer at the price on offer or they cannot have the work.  For most outworkers they accept the work because they have no choice.  The sew the garments according to strict requirements in terms of construction and quality control.

77. I have recorded the work circumstances of a number of outworkers I have met, and this provides the best documentation of outwork work conditions.  In the normal course of my work I provide assistance to recover underpayments or non-payment for their work.  They describe to me the daily reality of their work and also relay many instances where similar incidents have occurred and gone unreported.

78. Most outworkers have never worked in factories and have little understanding of the award and laws companies are obligated to comply with.

79. Some outworkers get their work directly from the manufacturer or fashion house while the greater number either collect their work from a small factory or middle person.  It is not uncommon for the middle person to deliver the work to the outworker directly and the outworker would not know which factory the work comes from.  What detail the outworker receives with the work is usually an invoice with the total number of pieces.  They may not know the price per piece (that is, the price per garment) until the work has been completed and returned to the middle person or they get the money.

Factory work compared to outwork

80.
Factory based workers usually clock on in the morning work their set time, have breaks for morning tea, lunch and afternoon tea and then clock off.  Their work is organised for them by the factory staff and work is distributed and moved around as required to machinists.

81. Outworkers who get work directly from a factory does the same work as factory based workers.  The exception being that instead of the work being organised for them they receive the work in cut bundles.  They have to undo the bundle sort the pieces into sizes and colours and sew the complete garments.  They do not clock on and off each day nor do they have set breaks.  They are most often paid according to the volume of work they complete and this rarely translates to an award hourly rate or an award weekly wage.

82. They basically do the exact same work as factory workers but have been determined by the employer to be paid less for their work.

Different work scenarios

83. Outworkers can work in a variety of different work arrangements.  The following describes some of those arrangements.

83.1
An outworker has been working for a company for a long period of time; she is treated like a factory worker.  She is paid superannuation, annual leave and public holidays and covered in workers compensation premiums.  The company may supply her machine or she owns it.  The company provides enough work for 38 hours a week and she is paid a weekly wage or a piece rate which equates to a weekly wage.  This type of work arrangement is extremely unusual for outworkers.

83.2 
An outworker works for a middle person who does not have a factory.  The outworker does not know where the factory or residence of the employer.  The work is delivered to the worker at her home and she is told that the completed work must be done by a certain date.  The employer or agent of the employer arrives at the workers home any time unannounced to check the quality of the work or to bring other materials.

83.3 
This outworker is paid on a weekly or two weekly basis or when the work is picked up.  The employer or their agent may also demand that the work be completed in a shorter time frame than originally determined.  This will mean that the worker will be required to work longer hours each day to complete the work.  The rate will be the same no overtime is paid.  This outworker works 10 hours a day minimum and six and sometimes seven days a week to complete the work in time.

83.4         This outworker works for a maker who has a small factory with no machinists working in the factory.  Workers are employed on the premises to do cutting of the pieces, finishing, which includes cutting threads, hanging and labelling with the retailers price labels.  She is one of many outworkers on a long list who the factory uses to sew their garments.  She is told this is the price per piece and the time to complete the work in. If there is a mistake found in the garments by the fashion house or if the retailer rejected some of the order the employer will deduct an amount from the total amount owed to outworker.  Such deduction will be made regardless of whether any mistake has been made the outworker or by the cutter or another person in the factory. It is usual that the employer will take as long as possible to pay the outworker to ensure that if any deductions are made by the fashion house they can recoup money by withholding it from the outworker.  This worker works an average of eleven hours a day, seven days a week.

84 The greatest distinction that l would make between the factory worker and the outworker is not the difference in work because there is not a lot.  The difference is in how the employer determines their worth and ability and how the workers themselves understand their legal entitlements.

Effect on rest of industry on work conditions

85 The most obvious effect for workers in this industry is that workers on award payments and conditions are constantly threatened with loss of work to contract work paid at low prices.  It is not uncommon for companies to stand down workers in factories not because there is no work but because it is going out to subcontractors and then to outworkers.

86 The outworkers are often ignorant of their legal entitlements and fearful of circumstances that the employer may have threatened them with.  A number of outworkers have told me that the company keeps their first orders pay as an insurance against faults, rejections by the large company or in case they make a complaint.

87 However, the fear felt by outworkers is not simply due to ignorance of their rights and remedies.  Workers are told that they are illegal workers, threatened physically and verbally and face huge financial hardship if they do not eventually get the monies owed to them held over by the contractor.  This all leads to workers not making formal complaints.

88 The companies often find reasons not to pay the outworker the whole amount.  This is most shocking to me given that the original amounts owed to them are as little as a third of the base award rate not counting penalties for weekend and overtime work.

Outworkers’ working conditions

89.
The majority of outworkers make complete garments.  More recently work that had in the past been done in the small factories as part of finishing the garments such as cutting loose threads, doing button holes, l have found being done by outworkers.  Some outworkers only do work such as button holes and others only do packing or putting socks into bundles.

90. Outworkers make dresses, skirts, men’s, women’s and children’s jeans, pants, shirts, T-shirts and jackets, formal wear, bridal wear, baby wear, sheets and pillow cases, cushion covers, lounge and lounge chair covers, curtains, car seat covers, track suit pants and tops, lingerie, nighties, pyjamas, dressing gowns, leather wear, underpants, bathers, and sew sock ends.

91.
I have also seen outworkers doing mending on knitwear, sewing up jumpers and other knitwear, making jumpers, gluing shoe uppers to soles and stitching shoes.  It is becoming more common that outworkers make the complete garment.  While some specialise in doing overlocking or safety stitch and twin needle work, the majority perform overlocking and plain machine sewing.  Sometimes they are required to do work which involves special machinery (for example pocket inserts) and have to go to the factory to have this done in the middle of the job and then take the work back to complete.  Other times they are told that they have to hire a machine to complete the job.

Imbalance of power and its effect on the way in which payment is set for outworkers

Documenting outworkers pay and conditions and the nature of the work

91. In 1994 l was one of the coordinators of a national campaign to inform outworkers of their rights.  This involved meeting community groups and ethno specific community groups all over Australia.  We conducted a national phone in and held information seminars with outworkers in Victoria, NSW, S.A, W.A and Qld.

92. In 1994 the TCFUA changed the way in which it documented outworker reported pay and conditions as well as how they worked in the industry.  From that time most contact with outworkers is documented and recorded on pro-forma documents.  It has enabled the union to accurately keep records on piece rate pay rates, labels being made, working hours, language, age, suburbs outworkers are located, children’s involvement in production, the type of garments being sewn, other work being done at home, and other concerns raised by outworkers.

93. The Hidden Cost of Fashion reported this documentation as an outcome of the 1994 outworker phone–in, contact and information sessions.

94. In Victoria l have initiated a process of surveying most outworker’s l come into initial contact with.  This process not only provides constantly updated information on the outworker workforce.  It also provides me with reliable and to date notice of any change in work trends in relation to outwork in the industry.  

95. I assisted the recent national inquiry conducted by Dr Claire Mayhew and Dr Michael Quinnlan to survey 50 outworkers in Victoria about their work and occupational health and safety standards.  This survey questionnaire result we have as part of our outwork profile data.

96. I keep an update of all reported labels outworkers are sewing and the piece rates they are receiving for their work.

97. The usual procedure l follow when an outworker contacts me in regard to a complaint is to meet and take a statement from the worker.  This statement is prepared as a statutory declaration and usually includes details such as the date and how her employment began, the work arrangement, what type of work she does, the label she is sewing, and the piece rate.  I usually attach a schedule to this declaration which is a comparison of what she would receive is she was being paid her award rate.  This with the declaration forms the basis for the claim for the worker. 

98. The statutory declaration is the first step in making a claim for underpayments and or non-payment of work.  Attached to this statement as appendix one is a statutory declaration completed by an outworker to claim money owed to them.

99. There are  limitations in this system. The system relies on individual outworkers contacting me.  We only have access to a certain number of outworkers.  If we are left to only rely on the information from outworkers then only a very small percentage of the industry will ever be monitored. The record keeping information currently required under the award in clauses 46 & 47 such as where the work is going, what volume of work and documentation showing the sewing time kept by contractors, gives the union the ability to trace the chain from the factory to the outworkers and check if the outworkers are receiving their award entitlements. 

Pay & conditions 

100. The outworkers l meet earn between $1.00 an hour and $5.00 an hour.  From the documentation l have collected and on the basis of interviews and discussions with outworkers l am of the view that the majority earn between $2.00 and $3.00 an hour.  Outworkers who are earning $5.00 an hour express the view that they are at the top of the earning capacity for outworkers.  What they say is it is very difficult to find companies who may pay outworkers more than $5.00 an hour.  Such workers are often highly skilled and make difficult garments and would fall under skill level 4 of the Award.

101. The average working day is 10 hours a day and outworkers commonly work seven days a week.

102. There is a minuscule minority of outworkers receiving their annual leave, public holidays, overtime and long service leave entitlements.

Lack of Awareness of rights

103. Outworkers are not aware of their rights.  Most have not had the experience of working in factories and because they work and live in isolation they have no one whom to discuss and compare their conditions.   When the majority of their peers are doing the same work under the same conditions this means that they take for granted that there are no legal minimum to protect them..

104. They are very isolated and even those who have lived and worked in major cities for 5 or more years rarely venture beyond their immediate local environment.  The outworkers in the English classes we have organised would very rarely go outside the suburbs in their immediate vicinity.

Employee

105.
Outworkers do the same work in the same way as factory based workers.  The difference being that they are working from home and often do not speak English or understand their legal rights.  Few feel they have any power to change the situation as an individual and their opportunity to be a group is virtually impossible.

106.
Their invisibility and marginalisation does not make them any less an employee.  Employers have for along time introduced sham arrangements to support to their advantage that outworkers are contractors not employees.  These artificial mechanisms employers have introduced to encourage outworkers to be perceived as independent contractors is only a smoke screen. 

107.  Outworkers have no control over their work, the time frame for doing the work, the price is not negotiated, and the work is an essential and integrated part of the day to day operation of the factory.  Outworkers are an extension of the factory operation and complete only certain parts of the garment to be returned to the factory or middle person to be completed.

108. The day to day work of outworkers is to sew and produce on demand for the contractor giving them the work.  They are given strict instructions on how the work is to be performed and are required to correct all sewing ‘mistakes’. Whether they own their machine, have a business registration or not or a business registration with one or two names is not relevant. The global view of the relationship to the contractor/factory owner and the integration of the work is fundamental to how we determine their wages and conditions and ensure they receive them. 

109. Outworkers register a business name for the following reasons.

109.1
The majority of outworkers believe or are told by contractors that a business name registration is a ‘work permit’ or ‘license’ and will not get any work unless they have a registered business name.

109.2
Outworkers believe that a business registration is a ‘work permit’ or ‘license’ and they will be illegal without it.  The subcontractors or middle people tell them this.

109.3
Outworkers register a business name because they are led to believe that they are not employees.  

110. Though most outworkers l have spoken to have strongly asserted that they are not running businesses.  They understand that employers want them to have a business name so as to evade their responsibilities as employers to outworkers.

Taxation

111. The main reason employers insist on outworkers having two names on their business registration to get work is that then the business is considered a business partnership and required to make their own tax payments.  This is flawed since many of the names on the registration with the outworker are not involved in production and are not real partnerships.

112. This again is seen by employers as a way to avoid their responsibilities to deduct P.A.Y.E tax and to avoid any reinforcement of the employer – employee relationship in any way. 

113. Outworkers are usually required by factories to have an Australian Business Number (ABN) to get work.  There exists a pool of Tax file numbers and ABN numbers acquired by factories from outworkers and used for a variety purposes unbeknown to the outworkers who originally supplied the details.

114. In many instances when l contact an employer about underpayments or non-payments to outworkers the company and or employer organisations acting on their behalf insist on raising tax as an issue of investigation.  There is an assumption by employers that outworkers are not paying tax and therefore by raising the tax issue they will withdraw their claim.  

115. This firstly indicates the level of intimidation and misinformation employers are using in relation to taxation and social security legislation to intimidate and bully outworkers.  

116. Secondly this assumption by employers fails to take into consideration that in reality outworkers are paying tax.  What outworkers have are genuine fears about making complaints because they believe that they risk losing monies owed to them that are still outstanding and of course their work being stopped.

117. Most outworkers want to meet any necessary legal obligations and not fear any reprisals from government bodies or employers.  The main obstacle to this is the misinformation constantly fed to them by contractors.  This type of deliberate misinformation leads them to be confused and uninformed about what they should do.

118. The current situation where outworkers are constantly dictated terms by contractors are usually met because this is the only way workers believe that they can get work.

Why outworkers accept the conditions

119. Most outworkers tell me that they have no choice.  That they are told if they don’t the work some one else will.  Or their employer tells them that someone else is already doing the same work for less money.  This is particularly apparent when then has been a seasonal gap and the factories know that workers have had no work for awhile.  They often drop the price when there has been a low demand period knowing they workers will be desperate for some work.

120. The other strategy that companies use to ensure there is more workers than work is to advertise regularly for workers when there is no work available.

121. This way companies or middle people collect a large pool of outworker names


and addresses so that they can select whom they give work to.  The more workers they have on the list the lower they can push the piece rate down.

122. Workers have also told me of some middle people who trade names and pay or


lists of workers.  The middle people have a pool of ‘their’ outworkers so they can farm out a lot of work quickly and get it done in a short time frame.

123. This type of pool workforce arrangement allows workers to work very


intensely for a short period of time.  The contractor gets all work completed quickly the workers receive a measly amount of money and then have no work again.  This allows the pattern to continue.

Irregular work

124. The Victorian branch of the TCFUA has conducted a survey of outworkers which surveyed, among other issues, the extent to which outworkers experienced breaks in their employment.  The unanimous response of all outworkers surveyed was that their employment pattern is characterised by short spells of work followed by short to medium length breaks.  All outworkers reported having numerous unpaid breaks in their employment.  The Union raises this as an issue of concern not only because of the effect such breaks have on lowering the prices paid for work done, but also because outworkers are robbed of any conditions afforded to factory workers which are based on length of service, including termination, redundancy, sick pay, annual leave, long service leave etc.

125. The high fluctuations in workflow also contribute to the pressure on workers to take work when it is available and for the price on offer.  Workers do not know when the work will be available next.

Company movements

126. Clothing companies often close without notice leaving outworkers unpaid and unaware of the whereabouts of company directors.  When companies go into liquidation outworkers are usually the last to know. 

127. It is not uncommon for outworkers to be owed wages for up to a few months work.  If a company closes they often lose more than factory workers because they were not receiving their weekly wages.

Contractors and middle men – liquidation

128. Contractors or middle people operate from locations or vans to ensure the lowest overheads.  They close and reopen under new entities regularly leaving a trail of unpaid outworkers behind them.  Such companies have no up to date company or business registration and are often operating in the black economy not paying tax or meeting other legislative requirements.

129. Closure of companies in this industry is often for the purpose of cost savings rather than due to the fact that companies are really insolvent.  This leads to companies continuing to trade under new entities or from different locations and they continue to work for the same fashion house even continuing to trade under their previous trading name.  

130. Outworkers who report that the contractor has moved and they haven’t received the money owed to them may be in the middle of batches of work  For example an outworker who called me recently had jackets she hadn’t completed when she heard that the company she was working for had closed without paying her any of the money owed to her.  She then only a few days later received a call from the same contractor who told her that he would collect the jackets in a few days and that they were still trading but they had a new name.

131. For workers in this situation the relationship and work arrangements continue unchanged since the company is meeting none of the legal obligations and the outworkers are none the wiser.  This allows companies to continue to avoid significant legal obligations and continue unchecked.  The only way such companies come to the attention of the authorities is when the workers contact the union and it is followed up. 

Regulation

Award regulation

132. The Federal award as it reads today is an accumulation of having had more than fifteen years of growth in the use of contracting and outwork in the industry.  It is an instrument that is alive because the union has been active in utilising it as a mechanism to maintain rights and basic wages and conditions.  The award provisions are especially important to protect the increasing number of immigrant women engaged in outworking in this industry.  These current award conditions within the outwork clauses are only the minimum conditions.

133. The task to implement these conditions so that outworkers are receiving them is a great challenge.  It is a challenge given the level of clandestine operations that are profiting at the expense of outworkers not receiving these conditions.  There are accountants who advise and assist individuals and corporations to set up clothing operations which deliberately operate outside all laws.  Industrial, taxation, social security as well as workcover and occupational health and safety laws are all being abused.  

134. It takes extensive investigative work way beyond the skills and time available to outworkers to uproot these type of operations.  The union has limited resources but is active in trying to assert pressure and bring these ‘shonky’ operators to account.

135. My view is that the difficulty in enforcing these clauses is not due to the contents of these clauses - the problem lies in the ability to curtail deliberate and organised avoidance of these obligations.

136. This is in contrast to a greater percentage of the industry, which may not be fully complying with the award clauses, but when brought to task on it will change and comply.

137. We are dealing with two distinct levels of operators in this industry.  Those who know what is the legal requirements and who are reluctant to follow but will comply and secondly those who actively set out to exploit and avoid these obligations.

138. This second group is relying on subsidies from the community through operating in the black economy, using social security as a wage subsidy and undercutting and taking work away from employers who are following the law.

139. The outwork clauses are really the bare minimum to maintain protection in an industry where there is little respect for workers, workers rights and entitlements.  These clauses exist but some employer’s attempts to characterise outworkers as other than employees and thus deny them their legal entitlements continues.

140. It has never ceased to amaze me the level of contempt and selfishness that many companies demonstrate because it is in their interest to believe that workers because they work from home deserve less, much less.  

History of award regulation & contract work to regulate outwork

141. There was a period of time where the union failed to have an effective strategy in place to deal with companies not complying with obligations in relation to the regulation of contract work and outwork.

142. This was in the face of constant factory closures and massive retrenchment within the industry.  The union resources and ability to anticipate the momentous changes taking place in the industry left a void for a short period of time.  

143. This was acknowledged and addressed with the change in strategies and attitude have occurred over the last 5 –6 years to ensure that the outworkers are treated as legitimate workers in this industry.

144. I believe the rest of the industry are still catching up with this thinking.  

145. The union has maintained an active role in policing the outwork clauses of the award in conjunction with other award clauses.  This is necessary especially due to the fact that state and federal government agencies responsible for policing of awards have been abolished and downsized (respectively) and employers have not been held accountable by governments for breaches of the award.

146. I am not aware of any other agency active in protecting or assisting outworkers in Victoria.  I know of instances where outworkers have approached government agencies and they have referred them on to the union office in Victoria.

147. This indicates that in Victoria the union is the only organisation pro active in advocating for outworkers and the only organisation physically policing the award conditions.

148. The role of employer organisations in informing members of their award obligations under these clauses has been limited.  The ACM, which has recently become the AIG from my dealings with various companies it is my view that the ACM appears not to be giving its employer members consistent or complete advice about their obligations in regard to giving out of work and outworkers. This has left a number of their members subject to union prosecutions.

149. The number of reported prosecutions in relation to outworkers does not reveal the true picture.  Companies are very often willing to settle claims once the union becomes involved.  We are often able to settle claims once proceedings are instituted.

150. The outstanding cases that were not settled as easily in Victoria have been instances where companies are not a respondent to the Federal Clothing Trades Award.  The union has made applications to the magistrate’s court on behalf of individual outworkers and recovered unpaid monies this way. This means that if we can prosecute a non respondent for monies owed to an outworker it is only for the under award piece rate payment promised to the worker.  In one instance the worker was owed $2000.00 for the underaward piece rate, but we could only claim this amount and not the award of over $10,000.

151. The other reason why few cases for outworkers have been taken to the commission is that the employer organisations have rejected the premise that outworkers are employees and circumvented commission jurisdiction being able to be applied to outworkers.  It has been more expedient for individual workers circumstances to be resolved through negotiation.

152. I consider the current award provisions in relation to outworkers as the bare minimum.  The clauses reflect the changes in the industry and are relatively in keeping with the way the industry has structured itself around outworking.

153. It is significant that the clauses have been updated to reflect industry changes and kept in step with appropriate methods to ensure outworker’s wages and conditions are maintained.  For example, when clauses were inserted in the award in 1987 to enable outworkers to use the mechanism of a statutory demand to recover wages, this was a means of addressing the trend in the industry to use middlemen and subcontractors, which made it harder to claim wages.  Again, in 1995 when the clauses were varied to strengthen the record keeping obligations and require respondents to keep records about the entire contracting chain, this kept pace with the new complex realities of the industry.

154. The variation’s to the award that have taken place over this period of the last 11 years have kept up with industry changes but have not kept up with the strategies employers have engaged to hinder outworkers access to award wages and conditions.

155. The mentality that stems from maintaining a low wage cost strategy is the belief that it allows companies to compete against off shore manufacturers and imports and meet wholesale cost demands of retailers.  This low wage cost strategy fails to consider the limited viability for the industry to operate in an increasingly deregulated economic environment.  It limits any industry response that is innovative and forward thinking.  It creates real human costs and complex social costs that the broader community is presently being forced to carry.

156. There are very few clothing companies in Victoria who do not contract out any work. The contracting out of work should not be a problem in itself.  It has become a problem since companies began to be attracted to the lowest price wins process for deciding the basis of who gets their contract work.  This has been made easier to achieve due to the ability to constantly engage workers who are unaware of their legal rights.  For example companies will employ a production assistant who speaks the language of the group of workers they wish to target to work as outworkers.  This they can do relatively easily and selectively.  They can choose to advertise only in Vietnamese newspapers or only in Chinese newspapers and therefore only workers from this ethnic group will apply.

Extent of award compliance

157. The level of award compliance to these clauses is minimal in this industry.  The majority of employers consider outworkers to be workers who work for them for the amount they determine, when they say, for the hours they need, and everything they say goes.  The relative invisibility of these workers assists this to continue.

158. The inherent ‘exploitability’ of outworkers is exacerbated by the culture of brutality, physical and verbal violence which has developed in the industry which is often reliant upon intimidation and threats.

159. This does not mean that companies who engage outworkers in this way operate without any repercussions.

160. Compliance with the outwork clauses is considered by most companies as irrelevant. I suppose in the costs benefit analysis of the cost of compliance and the profitability of non-compliance, as against the risk of being caught is weighed in favour of breaching the award.  This is because  they know their strategies and the vulnerability of the outworkers keeps them ahead of compliance monitors namely the TCFUA.  

161. If outworkers don’t know their rights, or who they work for or who can assist them this leaves a huge void in outworkers ability to make complaints and therefore make employers compliant.

162. The unions strategy has been two-fold; firstly to follow up outworker complaints and secondly to monitor employers compliance to award clauses.  This is primarily through contact with workers and the ability to inform workers of their entitlements.

163. The current detail in clauses 46,47 & 48 of the Award are essential as minimum conditions and requirements to monitor wages and conditions of workers.  The record keeping, lists, registration and contract details proscribed in clause 46 is the most fundamental requirement to ensure manufacturers, fashion houses or contractors record who is getting their work, how much they are paying, how many hours work is involved and the volume of work in total.

164. The majority of workplaces I visit where they use contractors but not outworkers directly do not have adequate records and fail to ensure the contractors who give work to subcontractors or outworkers that they are receiving award pay and conditions.

165. The majority of companies no longer maintain factory-based workforces.  When I visit a factory the factory does not have sewing machines and more resembles a warehouse than a production centre.

166. The record keeping requirements in clause clause 46 are essential  because without such information it is impossible to trace the next level of the contracting chain.  It allows the manufacturer to make rhetorical statements about paying fair and proper wages while wiping their hands of all responsibility for whatever attrocities occur further down the chain.

167. It is common that when I attend a workplace in relation to contracting and outwork I ask the company manager how many contractors they use and if they have outworkers.  Usually the first response is that the use 5 or 6 contractors.  I often pursue this further and am not surprised to discover that they have more contractors than they initially indicated.  

168. Secondly many tell me they have no outworkers but I later discover lists of 50 to 100 outworkers they are regularly using.

Role of union as only pro-active body

168.
For more than a hundred years outwork has been a characteristic of the clothing industry in Australia, and for 75 of those years the TCFUA (and the CATU before it) has been concerned with the regulation of outwork and the organisation of outworkers. 
169. For much of that time the community attitude to outwork was that it was an appropriate work option for women with family responsibilities. The union has consistently maintained that outwork results in the exploitation of vulnerable workers. There is now a growing community feeling that outwork in the clothing industry is exploited in an unacceptable manner to deny the payment of adequate pay and conditions.

170. The TCFUA has tried a number of strategies to improve the position of outworkers:

171. 
Prior to 1985 the union tried to limit the number of outworkers an employer could use and outworkers had to be licensed and prove that their personal situation necessitated them working from home. Clauses to this effect were included in the award from 1921 onwards. This strategy was ineffective as employers discouraged outworkers from getting licences and outworkers were then reluctant to approach the union as they were ‘illegal’. The award provided minimal protection for outworkers.

172. 
In 1987 Federal and State award provisions were extended to outworkers and individual contractors.  At this stage the award provided that no outworker or contractor could work for conditions less than those set out in the award.  They became entitled to award rates of pay, annual leave, overtime etc. Employers became subject to extensive record keeping obligations.

173. The union ran three multilingual campaigns aimed at educating outworkers, using ethnic radio and television as well as major metropolitan, regional and local papers and a network of community organisations to get the information to outworkers. The campaigns provided workers with information about their rights and were successful in taking up individual cases, as well as giving the union a very good picture of the nature of outwork and the kinds of problems outworkers face. The campaigns also confirmed that conditions under which outworkers work was worsening - typically they work 10-12 hours a day over seven days when the work is there without receiving even the minimum conditions set out in the award.

The Current Industrial Situation

174. As a result of the changes to the Federal and State Clothing Trades Awards, outworkers are entitled, but do not necessarily receive, wages equivalent to factory workers. These conditions include:

174.1. regular work and minimum regular levels of work either as full time or part time workers

174.2. overtime

174.3. wages not less than those received by factory workers doing equivalent work.

174.4. paid public holidays

174.5. superannuation

174.6. annual leave and long service leave

175. Although nearly all of the clauses of the Award regulate the work done by outworkers, the key ‘outwork’ clauses are Clauses 46, 47 and 48.  These three clauses set up a regulatory scheme which:

175.1
establishes some entitlements which relate specifically to outworkers;

175.2
establishes a record keeping and enforcement regime which ensures

that award compliance or non-compliance can be tracked from the top of the contracting chain;

       175.3  
excludes the operation of award clauses which have no application to

           

outworkers;

175.4
establishes a simple mechanism for enforcement of outstanding payment for work performed; and

175.5  
establishes a registration system which is processed by a Board of 

Reference.

176. The outwork clauses were designed to cover all the possible work arrangements through which work is distributed from respondent manufacturers to outworkers.  In particular:

· clause 46 relates to situations where a respondent employer distributes work to an outworker through a maker or sub-contractor;

· clause 47 relates to situations where a respondent employer gives work directly to outworkers; and

· clause 48 sets up a registration system in which respondent who wish to use outworkers apply for registration and a Board of Reference is responsible for processing the application and issuing registrations.

177.       I will consider these three clauses in turn.

Clause 48 provides for a process of registration of outworkers by application to a Board of reference. The Board is constituted by a union representative, a Registrar or Deputy Registrar, and a representative of employer organisations.  The Board of Reference meets on a regular basis in Victoria and processes the application made by employers for registration.  The approach taken by union representatives on the Board has always been to allow a registration even where there may be doubt as to whether the employer is complying with the Award, or has failed to comply with reporting requirements or deadlines.  The view of the Union is that it is better for employers to be within the system.

178. Clause 46 and clause 47 establish a regulatory framework which covers the various types of outworking arrangements.  Clause 46 also regulates situations where respondents give work to other respondents or non-respondents who do not employ outworkers and imposes obligations on them.  The reason for these sub-clauses will be explained shortly.  The bulk of work given to outworkers would be through a chain of parties including fashion houses, makers and contractors.  Without regulating all the different arrangements, these clauses would completely fail to properly regulate the industry.  The level and extent of active non-compliance, and invention of various sham mechanisms to avoid award obligations, supports my belief that any gap in the regulation of outworking arrangements would be exploited by unscrupulous employers.

179. Clause 46 governs these various outworking arrangements in which production is distributed from a respondent to an outworkers through another party.  Attached to my statement is Attachment *, which sets out a series of flow charts which depict graphically the types of work arrangements covered by clause 46 and the obligations imposed on various parties.

180.   Chart 1 involves a situation in which a respondent gives work to another respondent who does not employ outworkers, which is now dealt with in draft clause 46.1.1(a).  Chart 2 involves a situation in which a respondent gives work to a respondent who may employ outworkers, which is dealt with in draft clause 46.1.1(b).  Chart 3 involves a situation in which a respondent gives work to a non-respondent who does not employ outworkers, which is dealt with in clause 46.1.1(c).  Chart 4 involves a situation in which a respondent gives work to a non-respondent who may employ outworkers, which is now dealt with in clause 46.1.1(d).  Chart 5 deals with a situation where a respondent who gives work to a non-respondent who will do the work him or herself, which is dealt with in draft clause 46.1.1(e).

181.   The reason why obligations are imposed on respondent employers is so that complete records are kept of all work that is given out from a respondent’s factory.  Without these clauses, a person inspecting an employer’s records could not account for all the work that is completed outside the employer’s factory premises.  The reporting requirements in this situation are less onerous in that such a respondent has to file a list of Respondents to whom work is given only twice a year.

182. Clause 46 also governs where work is given from a respondent to non-respondents.  The record keeping requirements are to ensure that a respondent does not simply give work out, and wash their hands of the wages and conditions paid to worker who eventually complete their garments.  If the respondents are not made responsible for what is paid for the garments they manufacture, it would be absolutely impossible to trace where work goes, or ensure enforcement of the award.  If a respondent was able to engage a third party who was not a respondent to the award and thereby avoid award obligations, the federal award would be virtually unenforceable.  Because of the structure of the industry and the large number of makers and subcontractors, respondents could legitimately and easily have the most labour intensive parts of the production of their garments done away from their premises for third world prices. 

183. Therefore, if employers keep the work records in accordance with clause 46, it is possible to know where work has gone, what type of garment it is, what time has been set as the standard amount of time required to complete the garment, the number of garments to be made, the price to be paid and the time allowed for sewing.  This record establishes a trail which allows the Union to determine whether award obligations are being met.

184. Where work is given to non-respondents, the filing of lists of the non-respondents names and addresses must be filed four times a year.  The more regular reporting is necessary because of the very high turnover of companies and workforces, for instance through liquidations.

185. Clause 46 also requires a respondent to include in every contract or arrangement, a term requiring that the person to whom work is given will make a written agreement with the outworker which provides for terms and conditions that outworkers would receive under the award if directly employed by a respondent.

186.  Clause 47 relates to situations in which employers engage outworkers directly.  It establishes some obligations which relate specifically to the working conditions of outworkers.  For instance, it creates an obligation to set fair and reasonable time standards, having regard to factory workers.  This is necessary because the production that occurs in a factory as opposed to an outworkers home is somewhat different in that an outworker is responsible for constructing the whole garment.  Therefore, while a facotry worker will genrelly receive bundles of one particular task in the construction of a garment which has already been sorted into size and colour, an outworker is responsible for these ancillary sorting tasks themselves.  The timing manual which will be produced unde rthe Code of Practice will assist this obligation by establishing a general standard for fair and reasonable time for standard garments.  However, the Code is only going to be effective with this legal obligation to underpin it.

187.  In addition, clause 47 includes a deeming provision for work performed on weekends and public holidays.  This is to remedy situations in which work is delivered and collected within a period requiring work to be performed on weekends, but in which the respondent disclaims that it had to be performed during that time.

188. The sub-clause in clauses 46 and 47 which prohibits respondent from hindering, preventing or failing to observe award conditions is to reinforce that respondents are responsible for ensuring that his or her obligations under the award are observed for work performed out of their factory.

189. Another enforcement mechanism in both clause 46 and 47 enables an outworker to ‘prove’ their entitlement to payment by a respondent by providing a statutory declaration to that effect.  This has proved to be an effective measure.  Outworkers do not have the time or resources to undertake normal time and wages inspections or otherwise prove that they have been underpaid.  This provides a simple and effective mechanism which usually prevents unnecessary and expensive legal action.  

190. In the clothing industry this range of rights and entitlements includes the right to skill assessment and payment according to the level of skill exercised in the performance of this work. Outworkers in the majority of cases are not even paid according to the award, and they certainly have no access to the skill assessment process. Payment is made by piece rate (the amount of work produced) which effectively makes the hourly rate a small fraction of the factory clothing workers’ rate. The work is often in excess of eighty hours a week worked when the work is there.  However, any factory worker who is involved in all the stages of production of a garment would definitely be at the higher end of the classification structure.  If this same skills translation procedure was applied to outworkers l believe that a majority of them would be at the top end of the skill level range because of their ability to perform varies tasks.  The problem is that the skill level assessment of outworkers is not being undertaken by employers.  Instead they are continued to be paid according to the volume of work and the amount they complete.  It is payment by result but they are not paid for the result they achieve nor are they acredited with the skills they have to perform the tasks.

191. The outworker is not informed by her employer of her employment status (which is the same as that of factory workers) and she is often misled into believing she is operating her own business. Those employers engaging outworkers are supposed to be registered. Ironically, employers have managed to convince many outworkers that they themselves need a “licence” in the form of a business registration, despite the fact that for many years outworkers themselves no longer have to have a licence as a worker and are not required by law to apply and process a business name registration. Employers must provide outworkers with details of the work to be done, the price to be paid and so on. Few employers of outworkers actually meet these requirements.  Outworkers are led to believe that the business registration is required by law to make them “licensed workers” which of course is totally incorrect.

192. The TCFUA identified the extent of the outworking problem in the early 1990’s.  The union lobbied the then federal government to fund a national campaign to address these concerns and to assist outworkers to understand their rights and to increase employers understanding of their obligations.

193. The 1994 national outwork campaign was a result of this work and came out of a national working group on outwork in which the union was involved.  During this 1994 campaign the union had mapped out a strategy to reach outworkers as a general targeted audience and to deliver a simple message that they have rights.  

194. This period allowed the TCFUA to document outworkers’ problems and further assess the appropriate ways to deal with the problems raised.

195. The main problems raised by outworkers during the national phone in and seminars are summarised as follows.

196. Many outworkers fear intimidation or revenge from employers, or loss of job and income if they ask for better conditions.

197. Outworkers are often afraid to approach their employers, who can be people known to their families, relatives or acquaintances from their own community

198. There is confusion about the difference between being an employee or a self-employed contractor.  Many outworkers do not understand how this status is determined and what having a business name registration means.

199. Outworkers have reported experiencing sexual harassment and physical violence to stay employed.

200. There is lack of knowledge about how to get award rates and conditions, or how the union can assist in recovering unpaid money for work already done.

201. Many outworkers are not aware of their rights in relation to social security and taxation and commonly state that employers make them continue to receive social security payments in order to remain employed.

202. The consequence of these concerns has been the focus of the TCFUA approach to being a pro-active body that advocates for outworkers.  The length and level of investigation of the Senate economics committee into outwork in the garment industry and the TCFUA’s role in this inquiry gives legitimisation to this claim.

203. The variation to clauses 26 and 27 in 1996 were in direct response to the 1994 campaign and the devastating evidence of exploitation which was revealed from contact with outworkers.

204. The benefits from this approach has been an increase in compliance and a trickle down effect where some have been prosecuted and others have been put on alert to get their records in order and avoid prosecution.

205. Other outcomes of negotiated settlements have been that the TCFUA developed jointly with the ACM standardised forms for record keeping, and standardised contracts to assist companies to comply with the award.  

206. The TCFUA has attempted to improve overall industry Award compliance, in a constructive way, and not just hit out at companies for the sake of it.

Widespread non compliance

207. There is widespread non-compliance in particular in the to the obligations of record keeping, registration and list of suppliers provision.

208. Without appropriate records in place the union cannot monitor where the work goes, and the rates being paid to those workers.  The contents of the clauses are designed to check and ensure that outworkers are receiving wages and conditions equal to factory workers, nothing more.  These records are essential to enable the union to monitor award compliance.  The ordinary mechanism of inspection and right of entry do not work in the context of outworkers.  Without strict record keeping requirements, the union cannot track down outworkers to advise and assist them and cannot adequately perform the function of roping in respondents to the award.

209. Through the use the union has been able to make of the record keeping clauses, the union’s effect are having an impact on a culture where many companies believed they could operate outside of the law.

Why record keeping requirements are necessary

210. The changes to the clauses in 1995 have enabled the union to more comprehensively engage in dealing with the inequalities between factory-based workers and outworkers.

211. This has occurred due to the requirement by respondents who contract work out to keep records of where the work goes, the volume of work given outside the respondents’ premises, the labour component the actual sewing time required for each garment, and the total number of hours necessary to complete the work.  These requirements are the core measures to then allow the union to go to the next level of the contracting chain to follow the payments to the workers doing the work.

212. Because the contracting chain becomes multi tiered this ongoing obligation is the only way to ensure that workers performing the work receive their correct payments.  If the total volume of one batch of work is for example 500 shirts and we know that each shirt can be completed in 45 minutes sewing time, then it is only a simple calculation to work out how many workers that company would be using to complete the work.  If there are two machinists in a factory premises and they have enough work for 15 machinists then it is relatively simple to work out that the rest of the work must be in peoples homes and check the records to see what payment they are receiving for their work.  These requirements permit the translation of the nature of how and where the work is performed into a process for checking wages and conditions.

213. Without the requirement to keep records as currently exist in clause 46 ,47&48 it would be impossible to trace the whole contracting chain process.  It is extremely difficult to trace the contracting chain with the provisions now maintained in the Federal Award.

214. The reality is that most work is passed on once but more often twice and sometimes three times.  The more links in the chain it passes through then the more necessary it is for the documentation to be in place at each level.

The role of the Government

215. To date the State Government in Victoria has done nothing to assist outworkers.  The majority of the TCF industry and women’s fashion is still produced in Melbourne and regional areas but the state government has comprehensively failed to address any of the public and well documented issues surrounding outwork.  

216. The Coalition Senators who were part of the recent inquiry by the Senate Economics Committee 1996 provided additional and dissenting comments in relation to certain recommendations of the majority report.  In particular, the recommendations of the inquiry that the three Coalition Senators did not support include:

216.1. that federal legislation be passed which deems outworkers employees similar to existing legislation in New South Wales and South Australia.

216.2. that assistance to the industry only be applied to those companies who are signatory to the Homeworkers code of practice.

216.3. that the award existing clauses in relation to contract work and outwork in the clothing trades award should remain because this is a legal instrument that will underpin the code.  The existence of a strong award will ensure the code of practice does not lose its authority and that companies will not opt out of this code process.

216.4. that the government’s delay in ratifying  ILO Convention 177 on Homework and ILO Convention 184 on child labour should be resolved quickly.

217. I am aware that the Minister for Workplace Relations and Small Business launched an outworker campaign in June 1998.  The government did this without any consultation with the TCFUA.  I was not surprised by the lack of consultation with the union.  The federal government does not view the issue of outworkers as one of assisting outworkers to access their award entitlements and addressing the conditions under which they work.  Rather, they have seen it as an opportunity to foster anti union sentiment and to promote a climate of legitimised individual bargaining.  This is despite the union’s record of jointly working with employer organisations on the issue and excellent record in making contact and establishing ongoing relationships of trust with outworkers.  

218. The federal governments campaign materials are strongly aimed at supporting the government’s policy to encourage individual agreements despite extensive evidence in the Senate inquiry that outworkers are powerless to negotiate agreements on an individual basis.  The campaign materials information has the potential to confuse outworkers into thinking that they are independent contractors.

219. One outworker told me after ringing the government phone line in Vietnamese that the person was very helpful and referred the worker to the union in Victoria to recover unpaid monies.

220. Another outworker after contacting the government phone line in Chinese was told without little prompting or questioning that they were an independent contractor and thus no help could be offered to them.    

221. The government has also indicated that they be carrying out some targeted compliance activity to ensure that manufacturers understand and are complying with their award obligations.  I have not heard or seen any evidence of this and do not know how they intend to carry out such a campaign.

222. The union would welcome any government role in assisting in award compliance.

Compliance - difficulties historical and current

223. It has always been a difficult part of the award to police for many of the reasons I have already outlined.

224. The industry is not stagnant so compliance methods have changed and adapted as necessary.

225. The outworking sector of the industry is always more difficult to monitor because it is less visible and due to the very nature of the work being privatised where people work in their homes.  

226. Historically this has been dealt with in different ways.  Primarily the approach was manageable when factory based production was the main part of the industry.  Now since outwork is where the majority of the production takes place there are different ways to deal with compliance.

227. In Victoria there are greater difficulties since there is no longer a state award or indeed any wage rates which are specifically intended to cover outworkers.  This means that unless companies are physically roped into the award or are members of the AIG then they remain ‘award free’.  The current clauses require respondents to provide lists of where they give work out to and keep records of the nature of this work.  This in effect places some obligation on respondents to ensure that the work they give to another company is being done for not less than the minimum award standards.

228. This has in no way prevented the union from not following up award breaches in relation to the award clauses and has not made any difference to our ability to recover monies for outworkers.  What is does mean is that we have had to make the situation of non award compliance and non payment to outworkers more public and enlist the support of community groups to enable award compliance to take effect.

229. Previous difficulties experienced in initiating prosecutions was the length of time needed to take legal action against companies.  It was not uncommon to initiate proceedings against companies who employ outworkers for underpayments and award breaches.  But what frequently occurred is that before the case was heard, the company would fold.  This meant the union was repeatedly putting resources into investigating these cases, paying considerable legal costs for no benefit.  We realised that we would have to look at another way to deal with it to make significant inroads to blatant award breaches.

230.In May 2000 the TCFUA Victorian branch initiated on behalf of 8 outworkers proceedings in the Federal Court to claim award entitlements including an award hourly rate underpayments, holiday pay, superannuation, monies never paid for work completed and overtime payments.  This action has been initiated to support outworkers to claim what they believe are their lawful entitlements but this case is not a straightforward case of underpayments.  Companies defense to these claims include , validity of the award to make claim for monies, and contesting that they are employees.

Evidence of prosecutions

231.The TCFUA Vic. examined ways that we could address the issue of award compliance and in particular to clauses 26,27 & 27A without facing lengthy waits to get to court and huge legal bills.  We developed a bulk prosecution system, which we administered with the legal firm Slater & Gordon.

232.Over the last 4 years we have initiated legal proceedings for breaches to clauses 46,47 & 47A on this basis.  Legal proceedings in the Federal Court have been initiated in 5 batches against 100 respondents for over 600 breaches of the award.

233. This bulk prosecution style has been successful because we have been able to ensure that the time from inspection time to the lodgement date is a matter of 2 – 3 weeks and that the time from lodgement to directions hearing takes place within a few weeks.  Of  100 respondents only 1 has gone into liquidation before the directions hearing.  

234. I consider this a very successful rate given that previously when the union attempted to prosecute companies individually which resulted in being too timely and too expensive this earlier approach resulted in almost a 100% failure rate.  Companies closed and disappeared before cases went to hearing.  

235. The breaches of the award that have been included in this bulk prosecution system include;

235.1. failure to produce wage records 
(clause 47); 

235.2. work records not in proper form
(clause 46,47)

235.3. failure to produce records of work given out
(sub-clause 46)

235.4. records of work given out not in proper form
 (46) 

235.5. no list provided by respondent of whom work is given out to  

(clause 46)

235.6. failure to have a contract re. provision of work to where the work may

be given out.


235.7. failure to register with the industrial registrar  


(clause 48(B), clause 46)

236. These breaches were identified as the most common and the easiest to target in order to promote award compliance.  The prosecutions aim to change a culture of non-compliance and influence respondents to maintain and produce the appropriate records and carry out the necessary procedures to ensure that award pay and conditions are provided to outworkers.

237. The union has settled all matters at the mediation level.  In a number of these settlements a term was included which required proof that the breaches have been rectified, lists to be provided and registration applied for, contracts in place and all records established and maintained.  One matter did go to hearing and was settled at the court doorstep. This settlement was lodged with the court file and states that Nike admits to three award breaches and agrees to pay to the TCFUA $5000 for each breach.  This matter was important for the Union to act as a strong deterrent to the industry that they will be held accountable for award breaches and the consequences of outworkers making their products under exploitative conditions.

Union role

238. The union has the role of talking to workers getting documented evidence of breaches, underpayments and other problems.

239. The union staff are constantly working on the ground and gaining a good overview of trends, work patterns and industrial developments.  This places the TCFUA in a unique role to be able to monitor the contract work and employees work pay and conditions.

240. The union also has invested resources into making sure outworkers are included and seen as legitimate workers in the industry and assist them to enter into the formal economy without fear of reprisal.

241. The union does need access to workplaces in the matters concerning the contracting chain and outworkers.  If the union cannot easily access workplaces the ability to monitor this industry is severely curtailed.

Statutory declarations a means to claiming underpayments

242. I find that because outworkers are quite isolated and often experience ongoing fear and intimidation from their middle people and contractors employers.  These employers never expect outworkers to make a complaint.

243. When an outworker contacts me with a problem the first thing l do is get them to make a statutory declaration and sign it.  This has two purposes it provides me with a clear outline of the nature of the employment arrangement between the employer and the outworker and describes the work they did and the nature of the problem.  It also provides a statement the outworker is willing to swear is true and gives them a voice and some strength when they previously had not perceived themselves as having any. 

244. When l forward to employers a statutory declaration detailing the outworkers claim they are usually quite shocked that the worker has complained. 

245. This is a very important and simple way to document outworker underpayments or non-payments.  The employer does not expect the outworker to put their name to a statutory declaration to form the basis of a claim against them.  The provision of the declaration allows us to negotiate with the employer and settle the matter to the outworkers satisfaction.

246. The current award clauses 46,47 & 48 do reflect the reality of the industry.  The clauses are complex only because the industry and its chain of production is complex. But these clauses remain ineffective to the majority of the industry.  In Victoria only a minority of companies are covered by the Federal Award and most Federal Award respondents are not complying with the Award. 

247. The reintroduction of state awards would go some way to assist this but what is necessary is state and federal legislation that includes all parts of the contracting chain and that will provide greater transparency and accountability in this industry and with the sole purpose to remove the exploitative practices.

Homeworkers Code of Practice

248. The Senate inquiry into outwork conducted over 1996, which produced two reports, a committee report in December 1997 and a review report in July 1998.  This is the most extensive investigation into outworking in the garment industry since the union case for the outworker clauses in the award in 1987.

249. The senate inquiry is significant for a number of reasons one of them being that it brought about industry representatives recognising the extent of the problem and the need for change to deal with the level of exploitation.  The code of practice proposal came out of this process and was put forward as a measure or tool to be used to ensure overall terms and conditions of outworkers comparable to factory workers. 

250. The Code implementation process has been extremely slow and limited by the amount of work required to be undertaken and the varying commitment of industry participants to the success of this Code.  The voluntary nature of the code means that the consequences of not doing anything are only as good and dependent upon public perception.

251. The Homeworkers code is a product of negotiation between the TCFUA the employer groups the TFIA, ABL and the ACM, individual retailers and the Australian Retailers Association.

252. The code is an extension of the strategy begun with individual retailers signing legally binding deeds.  Target Australia was the first company to sign a deed of cooperation.

253. The Target Agreement provides the TCFUA with Target’s supplier’s list and therefore all the details of work and volume of work going to fashion houses and manufacturers supplying target with work.  This agreement provides obligations upon suppliers of Target and the requirement to address suppliers when proof of exploitative practices are found.  The Target agreement is a legally binding document on the TCFUA and Target Australia with the objective of eliminating outworker exploitation.

254. The flow on from this type of agreement is that it enabled the union to follow through on the pricing and volume of work handed out to subcontractors by the fashion houses.  

255. These types of agreements are a significant break through for the TCFUA campaign to assist outworkers but are very resource intensive to establish and monitor.  

256. Other retailers signed similar agreements these included Country Road, Ken Done, and Australia Post.  These agreements are still operative but we did not continue negotiating agreements with individual employers once the Homeworker Code of Practice was developed. 

257. The Homeworkers Code was finalised in December 1996.  The code in its final form is voluntary, not legally binding and until this time some components such as the timing manual and licensing process and label remain to be developed.  

258. The Federal government recently awarded to the Code of Practice committee funding to develop the garment timing manual, the licensing & label procedure and a publicity campaign to inform retailers, manufacturers, contractors and outworkers about the code.

259. The code committee is made up of 3 union representatives and 3 employer representatives.  The role of the committee is to establish the code, implement the management and ongoing operation and ensure that it is complied with.  I am a member of the Code committee and attend meetings on behalf of the TCFUA.

260. The TCFUA’s role in the Code other than as part of the committee is to monitor compliance of the Code by retailers and manufacturers/fashion houses.  This involves having access to records to check if Code processes are being followed.  The union’s significant role is to follow up complaints from outworkers to ensure that they obtain their legal wages and conditions.

261. The intention of the TCFUA is to apply the code as a tool to implement the award.  The code can assist the industry to significantly address ways to put in place pay equity issues for outworkers.  The code represents a broad industry initiative to be competitive and replace a low cost labour strategy with  a fair labour strategy.  I see this as critical given that my entry point to the industry has been at the outwork production level.  My view is that the industry has little choice about changing this culture of illegal exploitative practices or fail to survive into the future.

262. The garment timing manual (product manual) is the ‘nuts and bolts’ measurement tool  which will assist to reduce the incidence and extent of exploitation.  The garment timing manual will establish a reasonable sewing time according to three levels of garment complexity.  It will provide a minute sewing time for a particular garment which can then appropriately be applied to become the relevant pay rate for outworkers according to the award rate.  The code also provides companies with a way of putting their name to an initiative where they are publicly on record as being part of finding a solution to this problem.

263. The manual is a very important tool for measuring the labour component in  garment construction for implementation of the Code, the Award and any legislation that may exist in State or Federal jurisdiction.

264. The ACCC has authorised the Homeworkers Code of Practice to be exempt from the Trade Practices Act for 5 years.

265. The Code Committee conducted a Publicity Campaign to inform the public about the ethical issues associated with TCF product production and launched  the Code Accreditation system, the label “No Sweat” and the Product sewing time manual in March 2001.

Workcover 

266. Most employers of outworkers do not even provide workers’ compensation insurance coverage for their workers or take any responsibility for the provision of a safe and healthy working environment. Outworkers have no choice but to resort to the Social security system for assistance when they are injured, which they often are as a result of the production pressure under which they are placed. In this way the public sector becomes responsible for what is, essentially , a private employer responsibility.

267. In my discussions with outworkers it is apparent that they have very little understanding of the workcover system and if they have any rights within it.  Further, they would like to gain some understanding of injury prevention strategies given that they often complain of work related injuries that go untreated or they bear all costs using the public health system.

Occupational health & safety

268. The recent study commissioned by the occupational health and safety commission offers a very good insight into the realities of outworking compared to factory workers conditions.  The extreme physical injury rate as a consequence of long hours and low piece rates can never be condoned.  I regularly listen to outworkers talk about pains and also see injuries that prevent them from working.  

269. I often hear them make comments such as “my life is over, the future is for my children”.  I am very concerned when a 32 year old woman acknowledges the loss of use of her arms due to outworking with such a sense of resignation.

270. The figures of rates of reported physical and verbal abuse are even more telling. 
 

Outwork Campaigns differing strategies of outwork  campaigns

271. The TCFUA has used campaign strategies to overcome many of the barriers to award compliance and outworkers accessing their legal entitlements.  

272. For example when companies fail to pay outworkers for the work they do we request community members to write to such companies or we ask them to participate in rallies outside company premises to assist in outworkers getting their money.

273. I am often overwhelmed by the community support in response to public meetings or media reports on this issue.  There is a strong connection may people feel as consumers that they believe if workers are making clothes they should receive the legal pay and conditions.

274. Campaigns have occurred since the 70’s and early 80’s, and many believed that this problem was long dealt with.  People are genuinely shocked when they hear how little outworkers receive and take this issue to be of significant public interest.

275. The Fair Wear Campaign developed out of a broad range of church and community organisations wanting to be active in supporting outworkers to achieve wage justice.  This campaign works as a coalition.  It is a decentralised campaign with no central authority.  The campaign advocates each member organisation to take up the issue of outworkers within their own membership in order to support outworkers to gain fair wages and conditions and the right to a safe working environment.  

276. The TCFUA is a member of the Fairwear campaign and works jointly and separately to ensure outworkers get their award entitlements.  In my capacity  as outwork coordinator for the TCFUA Vic. I liaise with Fairwear members to provide updates and information on what problems outworkers are experiencing.  I regularly consult outworkers to gain their support and understanding of policy issues and to ensure that their concerns and priority issues are being raised.

277. When an outworker approaches me with a problem I explain to them about the Fairwear campaign, the award, the code and any other issues which may be current and relevant.  This is why outworkers are increasingly involved in actions at stores and manufacturers because they support the strategies and want to make the changes.

278. They state they feel powerless and are very happy to know that other people in the community want to help them.  They are becoming active in the union by becoming leaders within their area and acting as contacts to inform other outworkers that they have rights and the union can help them.

279. I believe that this is a natural process of workers organising.  Lack of

knowledge of English is no disadvantage in outworkers understanding they have rights.  What is limiting is the fear or retribution if they dare ask for what they are legally entitled.  This is the change that is going on now.

280. The challenge before us remains to develop effective means for outworkers to

access award conditions in Victoria but also for broader applications than the

Code and the Award be introduced.  This would require State and Federal legislation to clarify outworkers legal entitlements, their employment status and issues concerning the contracting chain to make it transparent and accountable so that outworkers have an opportunity to live productive lives under reasonable, fair and equitable conditions.

Attachment 1.

1. Chart providing explanation of the contract and outwork clauses of the Federal Clothing Trades Award 1999.

Chart 1,2,3,4,5

CHART 1

RESPONDENT EMPLOYER GIVING WORK TO ANOTHER RESPONDENT 

WHO DOES NOT EMPLOY OUTWORKERS

46.1.1(a)


An employer must seek registration 

pursuant to 48 before having work performed 

away from their workplace or factory: 48, 48.1

An employer must not directly or indirectly 

hinder, prevent, discourage or cause or encourage 

breach or non-observance of the Award: 46.6

AN EMPLOYER MAY GIVE WORK OUT TO ANOTHER RESPONDENT WHO WILL HAVE ALL THE WORK PERFORMED IN THEIR OWN FACTORY PROVIDED THE FOLLOWING STEPS ARE FOLLOWED


The employer must keep a work record 

which contains all the details specified in 46.2: 

46.2.1, 46.2.2 & 46.2.3

A copy of this record must be given to 

the person doing the work: 46.2.6

The employer must keep a list of the Respondents 

to whom work is given and send a copy 

to the Industrial Registrar and the Union twice 

a year: 46.3.1


The person who has performed the work may make a claim 

for payment by serving a stat dec on the respondent

 within 6 months of the work being done: 46.5
CHART 2

RESPONDENT EMPLOYER GIVING WORK TO ANOTHER RESPONDENT 

WHO DOES EMPLOY OUTWORKERS

46.1.1(b)


An employer must seek registration 

pursuant to 48 before having work performed 

away from their workplace or factory: 48.1


An employer must not directly or indirectly 

hinder, prevent, discourage or cause or encourage 

breach or non-observance of the Award: 46.6,47.25


AN EMPLOYER MAY GIVE WORK OUT TO ANOTHER RESPONDENT WHO WILL NOT HAVE ALL THE WORK PERFORMED IN THEIR OWN FACTORY PROVIDED THE FOLLOWING STEPS ARE FOLLOWED


The Respondent to whom work is given must 

also be registered pursuant to 48: 48.1

The employer must keep contract work records 

which contain all the details specified in 46.2: 

46.2.1, 46.2.2 & 46.2.3

The Respondent to whom work is given must 

also keep contract work records if they in turn 

give any of the work out: 46.2.2


A copy of this record must be given to 

the person doing the work: 46.2.6

The employer must keep a list of the Respondents 

to whom work is given and send a copy 

to the Industrial Registrar and the Union twice 

a year: 26.3.1

The person who has performed the work may make a claim 

for payment by serving a stat dec on the respondent

 within 6 months of the work being done: 46.5,47.23
CHART 3

RESPONDENT GIVING WORK OUT TO A NON-RESPONDENT WHO WILL HAVE ALL THE WORK PERFORMED IN THEIR WORKPLACE OR FACTORY

46.1.1(c)


An employer must seek registration 

pursuant to 48 before having work performed 

away from their workplace or factory: 48.1


An employer must not directly or indirectly 

hinder, prevent, discourage or cause or encourage 

breach or non-observance of the Award: 46.6

AN EMPLOYER MAY GIVE WORK OUT TO A NON-RESPONDENT WHO 

WILL HAVE ALL THE WORK PERFORMED IN THEIR OWN FACTORY PROVIDED THE FOLLOWING STEPS ARE FOLLOWED


The employer must keep contract work records 

which contain all the details specified in 46.2.: 

46.2.1, 46.2.2 & 46.2.3

A copy of this record must be given to 

the person doing the work: 46.2.6

The employer must keep a list of the 

non-respondents to whom work is given and

 send a copy to the Industrial Registrar and 

the Union four times a year: 46.3.2


The employer must have a contract or arrangement 

with the non-respondent which has a term providing

 that any work performed by a person other than 

the non-respondent is carried out under a written 

agreement which contains all the contract work record

 details and provides terms and conditions no less 

favourable than those provided for outworkers

 in clause : 46.4

The person who has performed the work may make a claim 

for payment by serving a stat dec on the respondent

 within 6 months of the work being done: 46.5,47.23

CHART 4

RESPONDENT GIVING WORK OUT TO A NON-RESPONDENT WHO WILL NOT HAVE ALL THE WORK PERFORMED IN THEIR WORKPLACE OR FACTORY

46.1.1(d)


An employer must seek registration 

pursuant to 48 before having work performed 

away from their workplace or factory: 48.1


An employer must not directly or indirectly 

hinder, prevent, discourage or cause or encourage 

breach or non-observance of the Award: 46.6


AN EMPLOYER MAY GIVE WORK OUT TO A NON-RESPONDENT WHO 

WILL NOT HAVE ALL THE WORK PERFORMED IN THEIR OWN FACTORY PROVIDED THE FOLLOWING STEPS ARE FOLLOWED


The employer must keep contract work records 

which contain all the details specified in 46.2: 

46.2.1, 46.2.2 & 46.2.3
A copy of this record must be given to 

the person doing the work: 46.2.6

The employer must have a contract or arrangement 

with the non-respondent which has a term providing

 that any work performed by a person other than 

the non-respondent is carried out under a written 

agreement which contains all the contract work record

 details and provides terms and conditions no less 

favourable than those provided for outworkers

 in clause 46: 46.4

The employer must keep a list of the contracts or arrangments, 

names and addresses of the non-respondents and provide 

a copy of the list to the Union and the Industrial Registrar 

four times a year: 46.4.3

The person who has performed the work may make a claim 

for payment by serving a stat dec on the respondent

 within 6 months of the work being done: 46.5,47.23
CHART 5

RESPONDENT GIVING WORK OUT TO A NON-RESPONDENT 

WHO WILL PERSONALLY PERFORM ALL THE WORK

26.1.1(e)


An employer must seek registration 

pursuant to 48 before having work performed 

away from their workplace or factory: 48.1


An employer must not directly or indirectly 

hinder, prevent, discourage or cause or encourage 

breach or non-observance of the Award: 46.6


AN EMPLOYER MAY GIVE WORK OUT TO A NON-RESPONDENT WHO 

WILL PERSONALLY PERFORM ALL THE WORK PROVIDED THE FOLLOWING STEPS ARE FOLLOWED


The employer must keep contract work records 

which contain all the details specified in 46.2: 

46.2.1, 46.2.2 & 46.2.3

A copy of this record must be given to 

the person doing the work: 46.2.6

The employer must have a contract which provides terms 

and conditions no less favourable than those provided 

for outworkers in clause 47: 46.4.

The employer must give the non-respondent information 

about their entitlements as per Schedule B: 46.7,47.26

The employer must keep a list of the contracts, names 

and addresses of the non-respondents and provide 

a copy of the lists to the Union and the 

Industrial Registrar four times a year: 46.4.3

The person who has performed the work may make a claim 

for payment by serving a stat dec on the respondent

 within 6 months of the work being done: 46.5,47.23
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2. Clothing Trades Award  Contract and Outwork Clauses, Clauses 46,47, and 48

PART 9 - OUTWORK AND RELATED PROVISIONS

[Pt 9 substituted by V001 from 20Dec99]

45. 
Definitions

In this Part:

“employer” means an employer or person bound by this award;

“non-respondent” means an employer or person who is not bound by this award;

“ordinary working week” means the hours and days occurring between midnight on Sunday night and midnight on Friday night in any week;

“outworker” means a person who performs work as herein defined for an employer outside the employer’s workshop or factory under a contract of service;

“work” means hand or machine work which relates to the construction or finishing of a garment or product, or part of a garment or product, when such work is performed outside a workshop or factory.

46. 
CONTRACT WORK
46.1.1
An employer registered under clause 48 may, under certain conditions set out below, give work out to:

46.1.1(a)
Another respondent, who will have all the work carried out in their own workshop or factory registered in accordance with relevant State legislation; 

46.1.1(b)
Another respondent, who will not have all the work carried out in their own workshop or factory registered in accordance with relevant State legislation; 

46.1.1(c)
A non-respondent, who will have all the work carried out in their own workshop or factory registered in accordance with relevant State legislation, and who does not employ outworkers; 
46.1.1(d)
A non-respondent who will not have all the work carried out in their own workshop or factory registered in accordance with relevant State legislation;
46.1.1(e)
A non-respondent who will personally perform all the work.

46.1.2
An employer must not give work out to that person(s) provided in clause 46.1.1(b) unless that/those person/s is/are also registered in accordance with clause 48.
46.1.3
An employer, when desirous of giving work out to any of the persons provided in clause 46.1.1(c), 46.1.1(d) or 46.1.1(e), must make application for registration in accordance with clause 48.

46.2
WORK RECORDS

46.2.1
An employer must make a written record (called a “work record”) whenever he/she gives work out to any of the parties listed in clause 46.1.1.

46.2.2
The obligations to keep records in clause 46.2.1 applies to an employer who has received work from another employer and who in turn gives out work to any of the parties listed in clause 46.1.1. 

46.2.3
The work record must contain the following details:

46.2.3(a)
the name of the employer bound by this award;

46.2.3(b)
the employer’s registration number;

46.2.3(c)
the address of the employer;

46.2.3(d)
the name(s) and address(es) of the person(s) to whom the work is given;

46.2.3(e)
the address(es) where the work is to be performed;

46.2.3(f)
the date of the giving out of work and the date for completion of the work;

46.2.3(g)
a description of the nature of the work to be performed (including construction, seam type, finishing and fabric type);

46.2.3(h)
a description and, where available, a rough drawn outline of the garments or articles of each type being given out to the respondent or non-respondent;

46.2.3(i)
the number of garments or articles of each type being given out;

46.2.3(j)
the sewing time allowed for each type of garment or article to be done; 

46.2.3(k)
the price to be paid for each garment or article; and

46.2.3(l)
where the work is being given to the person listed in clause 46.1.1(e), the total amount to be paid for the work performed calculated in accordance with clause 46.2.3(i), (j) and (k).

46.2.4
In relation to the details recorded in accordance with clause 46.2.3(k), the union will not divulge any details concerning the price to be paid for each garment in any circumstances to any party save for enforcement proceedings in a Court or industrial dispute resolution proceedings in the Australian Industrial Relations Commission. 

46.2.5
Within 2 working days of a request being made, the employer’s work records must be provided by the employer to the union for inspection and copying:

.
At a time and place agreed between the employer and the union; or

.
In the absence of agreement, between 8 a.m. and 5 p.m. on a working day at an appropriate place nominated by the employer within a 50 km radius of the employer’s premises and to which the employer must provide access.  (The employer may nominate their own premises.); or

.
If the employer fails to nominate such a place, between 8 a.m. and 5 p.m. on a working day at an appropriate place nominated by the union within a 50 km radius of the employer premises. (The union must not nominate the employer’s premises but may nominate its own premises if they are within the 50 km radius of the employer’s premises.)

46.2.6
A copy of the work record must be given to the person doing the work.

46.3
PREPARATION AND FILING OF LISTS

46.3.1
An employer who gives work to another respondent as provided in clause 46.1.1(a) or 46.1.1(b) must:

46.3.1(a)
keep a list of the respondents to whom work has been given;

46.3.1(b)
send a copy of this list to the Industrial Registrar and to the relevant State Branch of the TCFUA on the last work day of May and the last working day of November each year.

46.3.2
The Industrial Registrar may allow an organisation with a legitimate interest in the clothing industry to peruse such records. 
46.4
GIVING WORK OUT TO RESPONDENTS OR NON-RESPONDENTS

46.4.1
An employer who gives work out to a respondent or non-respondent as provided in clause 46.1.1(e) must contract to provide, and must provide, terms and conditions no less favourable than those provided for outworkers in clause 47.

46.4.2
An employer may not enter into a contract or arrangement with a respondent or non-respondent as provided in clause 46.1.1(b), 46.1.1(c) or 46.1.1(d) unless:

46.4.2(a)
the contract or arrangement contains a term which provides that any work performed by a person other than the respondent or non-respondent is carried out pursuant to a written agreement between the respondent or non respondent and the person who will actually perform the work; 

46.4.2(b)
the written agreement must specify each of the matters set out in relation to the work records referred to in clause 46.2.3(a) to (l); and

46.4.2(c)
the written agreement must provide for wages and conditions no less favourable than those provided for outworkers in clause 47.

46.4.3
An employer who gives work out to a respondent or non-respondent as provided in clause 46.1.1(b), 46.1.1(c), 46.1.1(d) or 46.1.1 (e) must:

46.4.3(a)
keep a list of the respondent or non-respondent to whom work has been given;

46.4.3(b)
keep a list of the contracts or arrangements entered into with respondents or non-respondents; 

46.4.3(c)
keep a list of the names and addresses of the respondents or non-respondents with whom they make such contracts or arrangements; and

46.4.3(d)
provide a copy of these lists to the Industrial Registrar and to the appropriate State Branch of the union within seven days of the last working day of February, May, August and November of each year.
46.4.4
The Industrial Registrar may allow an organisation with a legitimate interest in the Clothing Industry to peruse such records.
46.5
CLAIMING PAYMENT FROM AN EMPLOYER

46.5.1
Where a person has performed work either:

46.5.1(a)
directly for an employer pursuant to clause 46.4.1; or

46.5.1(b)
for a non-respondent given work by an employer pursuant to clause 46.4.2;

the person may make a claim for payment for such work by serving upon the employer a statutory declaration in the terms set out in clause 46.5.2.

46.5.2
The statutory declaration must specify:

46.5.2(a)
the identity of the person performing the work; 

46.5.2(b)
the work performed;

46.5.2(c)
the date or dates on which the work was performed; and

46.5.2(d)
the payment claimed.

46.5.3
If the statutory declaration is served within six months of completion of the work in relation to which payment is claimed, it must be accepted as proof of liability on the part of that employer to pay the sum claimed unless the employer is able to prove that:

46.5.3(a)
the work was not in fact done; or

46.5.3(b)
the payment claimed was not the correct payment for the work that was actually done. 

46.6
OBSERVANCE OF THE AWARD

46.6.1
An employer bound by this award must not, in any way, whether directly or indirectly, be a party to or concerned in conduct that:

46.6.1(a)
hinders, prevents or discourages the observance of this clause;

46.6.1(b)
causes or encourages or is likely to cause or encourage, a breach or non-observance of this clause.
46.7
INFORMATION TO CERTAIN PERSONS

An employer contracting with a person as provided in clause 46.1.1(e) must provide to that person, each time work is given out, information as to their entitlements in the form and content of Schedule B of this award.  In addition, where the outworker is not from an English speaking background,  the employer must have the information contained in Schedule B translated into the appropriate language for the outworker.
46.8
DISPUTE SETTLING PROCEDURE

Any dispute arising out of or concerning this award relating to the performance of work by a person under this clause may be referred to the Australian Industrial Relations Commission.

47.
OUTWORKERS

47.1
An employer must not employ an outworker to perform work covered by this award unless that employer is a registered employer of outworkers pursuant to clause 48. 
47.2
An employer must make application for registration pursuant to clause 48 before engaging or contracting to engage outworkers.
47.3
WRITTEN AGREEMENT ABOUT HOURS OF WORK 

47.3.1
An employer must not employ an outworker or outworkers unless the employer and the outworker have first made a written agreement which includes the matters set out in clause 47.3.2.
47.3.2
The written agreement must specify:

47.3.2(a)
whether the outworker is to be employed on a full-time or regular part time basis; and 
47.3.2(b)
if the outworker is to be employed on a regular part time basis, the agreed number of hours of employment being at least 20 hours.
47.3.3
The employer and outworker may vary the written agreement from full-time to regular part time, and vice versa, only if:

47.3.3(a)
The proposed terms of the written agreement must be provided in writing to the outworker prior to the agreement being signed. The proposed terms of the agreement must be expressed in a manner which enables the proposal to be understood by the outworkers.  In addition, where the outworker is not from an English speaking background, the employer must have the proposal translated in the appropriate language for the outworkers.
47.3.3(b)
The proposed terms of the agreement (in writing) and the written agreement reached must both be held in the written records kept by the employer in accordance with clauses 46.2 and 47.16 of this award.
47.3.4
The employer and outworker may vary the written agreement from full-time to regular part time and vice versa, only if:

47.3.4(a)
the proposed variation (as translated into the appropriate language for the outworker) is provided in writing to the outworker prior to the variation being agreed;

and

47.3.4(b)
both parties consent to the proposed variation by signing a copy of the appropriately translated proposal, the signed copy to be held (along with an English language version) in the written records kept by the employer in accordance with clauses 46.2 and 47.16 of this award.

47.3.4(c)
in which event the variation will take effect 3 days after the written agreement to vary is made.

47.4
An outworker may request in writing to the union a reduction in the hours of regular part time work to a minimum of 15 hours per week.  The application must be submitted in accordance with Schedule C.  The hours agreed in accordance with this subclause will override the hours prescribed in clause 47.10.
47.5
An employer must not employ more than 10 outworkers at any one time, unless the employer has:

47.5.1
the consent of the union; or

47.5.2
the consent of the Board of Reference, which may exercise its discretion to grant permission to the employer to employ a specified greater number of outworkers. 

47.6
An employer must pay outworkers at the appropriate rates prescribed in clauses 25 and 28 for the work performed. 

47.7
An employer must:

47.7.1
allow fair and reasonable working time for the work to be performed; 

47.7.2
set time standards for the work to be performed by the outworker which will in every case be longer than the time standards that would be set for the same work if done in a workshop or factory; and

47.7.3
set time standards so that they include a reasonable component to cover time spent on ancillary tasks such as bundling and unbundling, sorting, packing and the like;

if the employer has no workshop or factory, a workshop or factory undertaking the same or comparable work will be used for the purpose of setting the time standards.

47.8
PAYMENT BY MINUTE RATES

47.8.1
An outworker must be paid for work performed in the ordinary working week; and for the first 38 hours of work at the minute rate of 1/2280 of the weekly award rate for the classification in which the outworker is employed. 

47.8.2
The minute rate in clause 47.8.1 should be multiplied by 1.5 for each hour worked in excess of 38 hours in the ordinary working week. 
47.8.3
The minute rate in clause 47.8.1 should be multiplied by 2 for any work performed or deemed to have been performed on a Saturday, Sunday or public holiday in accordance with clause 47.17.  

47.9
Clause 28 applies to any outworker working under any system of payment by results, except where expressly excluded by this clause or clause 28. 
47.10 HOURS OF WORK

47.10.1
An outworker who is ready able and willing to work must be provided in an ordinary working week with the following hours of work:

47.10.1(a)
if employed on a full-time basis, 38 hours worth of work; or

47.10.1(b)
if employed on a regular part time basis, the regular minimum number of hours as agreed by the employer and employee in accordance with clause 47.3.2. 

47.11
If an outworker, including those employed under any system of payment by results, who is ready, able and willing to work receives in any ordinary working week fewer hours than the minimum number of hours provided for in clause 47.10 (or no work at all), the outworker must be paid:

47.11(a)
if employed on a full-time basis, the weekly award rate for the classification in which the outworker is employed; or

47.11(b)
if employed on a regular part time basis, for the number of hours for which the outworker is employed. 

47.12
An employer must not require an outworker to complete more than 38 hours of work, or if employed on a regular part time basis, more than the number of hours for which he or she was employed to work, in any ordinary working week.

47.13
Subject to clause 47.17, an employer must not require an outworker to work on a Saturday, Sunday or a public holiday. 

47.14
An employer must pay an outworker for each public holiday prescribed by this award an amount equal to 1/5 of the weekly award rate for full-time employees and an amount calculated on a proportionate basis for regular part time employees.  

47.15 STAND-DOWN OF OUTWORKERS

47.15.1
An employer may stand-down an outworker, without pay, where no work can be offered as a result of circumstances beyond the employer’s control, proof of which lies with the employer.

47.15.2 
An employer may only stand-down an outworker for a maximum of 10 days per year, and no more than 2 days in any consecutive four week period.

47.15.3 
Where an employer stands down any outworker, he or she must keep a record of:

47.15.3(a)
the name and address of the outworker(s) stood down; 

47.15.3(b)
the commencing date and duration of the stand-down; and

47.15.3(c)
the reason for the stand-down.

47.15.4
Within two working days of the stand-down, a copy of this record must be given to:

47.15.4(a)
the outworker who has been stood down; and

47.15.4(b)
the relevant State Branch of the union.

47.15.5 
Within 2 working days of a request being made, the employer’s work records must be provided by the employer to the union for inspection and copying:

.
At a time and place agreed between the employer and the union; or

.
In the absence of agreement, between 8 a.m. and 5 p.m. on a working day at an appropriate place nominated by the employer within a 50 km radius of the employer’s premises and to which the employer must provide access. (The employer may nominate their own premises.); or

.
If the employer fails to nominate such a place, between 8 a.m. and 5 p.m; on a working day at an appropriate place nominated by the union within a (50 km) radius of the employer premises.  (The union must not nominate the employer’s premises but may nominate its own premises if they are within the 50 km radius of the employer’s premises.)

47.16 EMPLOYER’S REQUIREMENT TO KEEP RECORDS

47.16.1
An employer must keep true and correct written records of the matters specified in clause 47.16.3.

47.16.2
An employer must provide a copy of the written records to the outworker at the time of delivery.

47.16.3
The written records must contain full details of the following matters:

47.16.3(a)
the name of the employer bound by this award;

47.16.3(b)
the employer’s registration number;

47.16.3(c)
the address of the employer;

47.16.3(d)
the name of the person to whom the work is given;

47.16.3(e)
the address where the work is to be performed;

47.16.3(f)
the date of the delivery of the work to the outworker;

47.16.3(g)
a description of the garments or articles upon which work is to be done (eg skirts, dresses, jeans);

47.16.3(h)
a description of the nature of the work to be performed (eg overlocking);

47.16.3(i)
the number of garments or articles of each description being given out to the person;

47.16.3(j)
full details of the appropriate time standard in accordance with clause 47.7, which when considered with the minute rate set out in clause 47.8, will enable calculation of the price to be paid for each garment or article;

47.16.3(k)
the number of working hours that will therefore be necessary to complete the work; and

47.16.3(l)
the number of days that will be needed to perform the work, to be calculated on the basis of 7.6 hours being worked on each day (consistent with clause 47.12);

47.16.3(m)
the appropriate time and date for the work to be picked up from the outworker;

47.16.3(n)
the total amount to be paid to the outworker, calculated in accordance with clause 47.16 (i), (k) and (l).

47.16.4
Within 2 working days of a request being made, the employer’s work records must be provided by the employer to the union for inspection and copying:

.
At a time and place agreed between the employer and the union; or

.
In the absence of agreement, between 8 a.m. and 5 p.m. on a working day at an appropriate place nominated by the employer within a 50 km radius of the employer’s premises and to which the employer must provide access.  (The employer may nominate their own premises.); or

.
If the employer fails to nominate such a place, between 8 a.m. and 5 p.m; on a working day at an appropriate place nominated by the union within a 50 km radius of the employer premises. (The union must not nominate the employer’s premises but may nominate its own premises if they are within the 50 km radius of the employer’s premises.)

47.17 WORK ON WEEKENDS AND PUBLIC HOLIDAYS 

47.17.1
The time and date for the pick up of work from an outworker recorded in clause 47.16.3(m) must be set on the basis that no work will need to be performed on any Saturday, Sunday or public holiday, except:

47.17.1(a)
if there is a prior written agreement between the employer and outworker that work will be performed on any or all of such days; 

47.17.1(b)
the written agreement specifies the actual date of any Saturday, Sunday or public holiday on which it has been agreed that work will be performed; and 

47.17.1(c)
the written agreement specifies the number of hours to be worked on each such day; failing which the outworker will be deemed to have worked and will be entitled to payment for that day at the rate specified in clause 47.8.3. 
47.17.2
If the time between delivery and pick up includes any Saturday, Sunday or public holidays then the time for completion of the work will extended to a new pick up date to ensure that the outworker will not be required to work on any Saturday, Sunday or public holiday in order to complete the work. 
47.17.3
If the time between delivery and pick up includes a Saturday, Sunday or public holiday, the outworker can agree or elect to complete the work by the pick up date, rather than extending the time to a new pick up date. 
47.17.4
If an outworker agrees or elects to complete the work by the pick up date rather than extending the time to a new pick up date, the outworker will be deemed to have completed 7.6 hours work on each of the Saturdays, Sundays or public holidays occurring in the period between delivery and pick up, and be paid for such time at the rate specified in clause 47.8.3. 

47.18 ANNUAL LEAVE

An employer must pay an outworker annual leave in accordance with clause 37 of this award.

47.19
PAYMENT OF WAGES

47.19.1
An employer must pay an outworker all wages due within two working days of the end of the working week.

47.19.2
Wages must be paid at a time and by a method mutually agreed between the employer and the outworker.

47.19.3
On or before the pay day, the employer must provide to the outworker in writing:

47.19.3(a)
details of the wage payment; 

47.19.3(b)
the amount of any deduction made; and

47.19.3(c)
the net amount being paid.

47.20.1
The following clauses of the award do not apply to outworkers because these terms and conditions are otherwise provided by this clause:

47.20.1(a)

32


Hours of work

47.20.1(b)

34


Overtime

47.20.1(c)

29


Payment of wages

47.20.1(d)

17


Regular part-time employment
47.20.2
Outworkers are entitled to all terms and conditions of employment provided by this award excluding the following clauses:

47.20.2(a)

14


Award posted

47.20.2(b)

18


Casual employment

47.20.2(c)

27.4


Dining room allowance

47.20.2(d)

27.3


Meal allowance

47.20.2(e)

33.1


Mid day meal break

47.20.2(f)

34.4.3


Rest breaks

47.20.2(g)

27.5


Rest room allowance

47.20.2(h)

39


Sick leave

47.20.2(i)

27.9


Tool allowance

47.21
An employer must provide outworkers with all necessary materials, trimmings and sewing threads. 
47.22
An employer must cause all work to be delivered and collected from an outworker at no cost to the outworker. 
47.23 CLAIMING PAYMENT FROM AN EMPLOYER

47.23.1
Where an outworker has performed work for an employer he or she may make a claim for payment for such work by serving upon the relevant employer a statutory declaration in the terms set out in clause 47.23.2. 

47.23.2
The statutory declaration must specify:

47.23.2(a)
the identity of the person performing the work; 

47.23.2(b)
the work performed; and

47.23.2(c)
the payment claimed.

47.23.3
If the statutory declaration is served within six months of completion of the work in relation to which payment is claimed, it must be accepted as proof of liability on the part of that employer to pay the sum claimed unless the employer is able to prove that:

47.23.3(a)
the work was not in fact done; and/or

47.23.3(b)
the payment claimed was not the correct payment for the work that was actually done.

47.24
In any proceedings concerning work performed pursuant to this clause, a person alleging that the person performing the work was not an employee, bears the onus of proving that this was the case.
47.25
An employer bound by this clause must not, in any way, whether directly or indirectly, be a party to or concerned in conduct that:

47.25(a)
hinders, prevents or discourages the observance of this clause; or

47.25(b)
causes or encourages, or is likely to encourage, a breach of, or non-observance of, this clause. 
47.26
An employer must provide to the outworker, each time work is given out, information as to their entitlements in accordance with the form and content of Schedule B of this award.  In addition,  where the outworker is not from an English speaking background, the employer must have the information contained in Schedule B translated into the appropriate language for the outworker.

47.27
Any dispute arising out of or concerning this award relating to the employment of an outworker may be referred to the Australian Industrial Relations Commission.

48.
REGISTRATION FOR THE PURPOSES OF OUTWORK AND CONTRACT WORK

48.1
An employer must be registered by the Board of Reference before having any work performed away from his or her own workshop or factory as provided by clauses 46 and 47. 
48.2
An employer must not give work to another respondent who may have any work performed outside a workshop or factory registered in compliance with the relevant state legislation unless that other respondent is also registered by the Board of Reference pursuant to clause 48.1 of this award.

48.3
On application, the Board of Reference may register the employer on conditions determined by it for a period of twelve months.
48.4
The Board of Reference may revoke the registration of the employer that fails to comply with any or all of such conditions. 

48.5
Upon registration, the Board of Reference will give an employer a registration number. 
48.6 
The Industrial Registrar will maintain a record of registered employers. 

48.7
Each employer who is registered must, at the time of registration and on each anniversary of registration, place a notice in the public notices column of a metropolitan daily newspaper circulating throughout the state in which the work is to be performed.
48.7.1
The notice must state that:

48.7.1(a)
The employer is a registered employer of outworkers;

48.7.1(b)
The identity of the employer and the employer’s registration number;

48.7.1(c)
The location at which all documents in the employer’s possession or custody which relate to the terms and conditions or contracts of employment of outworkers may be inspected by the union. 

48.8
An employer may make an agreement in writing with the union or apply to the Board of Reference to be exempted from the notice requirement.  A copy of any written agreement made between a Respondent and the union must be lodged with the Industrial Registrar.  

49.
BOARDS OF REFERENCE

49.1
For the purposes of this Part, power is given to the Registrar to appoint a Board of Reference at such place as he or she may from time to time determine.

49.2
In accordance with clause 49.1 power is given to the Registrar to appoint Boards of Reference for each of the following places:

Adelaide

Brisbane

Hobart

Melbourne

Perth

Sydney

49.3
The Board must consist of two union representatives and two employer representatives with the addition of the Registrar, or Deputy Registrar, or such person as he or she may nominate as Chairperson of the Board. In the event of the representative members of the Board being equally divided in opinion, the Chairperson may cast his or her vote to give a majority decision.

49.4
Any Board member may appoint a substitute to act on his or her behalf at any time.

49.5
Three members, one of whom must be the Registrar or Deputy Registrar or a Deputy as provided for in clause 49.3 will constitute a quorum.

49.6
A Board of Reference may sit at such times and places as the members may agree or the Registrar or Deputy Registrar may fix and may adjourn from time to time and place to place.

49.7
The functions of the Board of Reference will be to deal with any matter as directed by this Part of the award.

SCHEDULE B

[Sched B substituted by V001 from 20Dec99]

Information to be given to Outworkers

If you work at home or outside a workshop or factory making garments, or parts of garments or sewing sheets etc, you may be an outworker.

If you are an outworker, you are entitled to the same wages and conditions, in general, as workers in clothing factories.

The Clothing Trades Award 1999 sets out legally enforceable rights and obligations. This applies to all outworkers including employees, independent contractors, and holders of business name registrations.

According to this law some of the entitlements outworkers must receive are set out below:

Hours of Work

An outworker may only be employed to work full time, which is 38 hours a week, or regular part time, which must be at least 15 hours per week. The hours must be agreed to in advance by the outworker and the employer.

This means you are guaranteed payment for the agreed number of hours per week, even if you are not given any work, unless you are stood-down in accordance with the award.

You cannot be required to work on Saturdays, Sundays or public holidays. You may agree to work on those days if asked to do so by your employer. You will have to be paid overtime rates if you do work on these days.

As a full time or regular part time worker you can only be required to work 7 hours and 36 minutes each day. If you are asked by your employer to work more than this number of hours, you must be paid overtime.

This means that even if you are paid by the piece you cannot receive less than the hourly award rate of pay.

Overtime

If you agree to work more than 7 hours and 36 minutes in a day, Monday to Friday, you must be paid one and a half times the normal hourly rate for each hour over the 7 hours and 36 minutes.

For every hour you agree to work on a Saturday, Sunday or public holiday, you must be paid double the normal hourly rate.

Wages

According to law, as at 1 June 1999,  the usual weekly wage for 38 hours, Monday to Friday, is $424.60.

The hourly rate is $11.17.  Remember, the law says you must not be paid less than the hourly rate according to the award.

Annual Leave (Holidays)

You are entitled to annual leave. You should get paid 20 working days' paid leave for every year you work full time. You should be paid before you go on holidays, and this holiday pay should include an extra amount - a holiday leave loading - of 17.5% of your pay. 

This amount of annual leave for regular part time workers depends on the hours you work in a 12 month period.  The Textile, Clothing and Footwear Union of Australia or Department of Industrial Relations or The Australian Industry Group or Chamber of Manufactures of New South Wales or Victorian Employers Chamber of Commerce and Industry or Textile, Clothing and Footwear Council of Australia will help you to work this out.

Payment for public holidays (such as Christmas or New Year's Day) which occur when you are on leave, should be added onto your holiday pay.

Public Holidays

If you normally work on a day on which a public holiday falls you should receive a day's pay without working on that day. Some States have different public holidays but all have about 10 different public holidays a year.

The public holidays that apply across Australia are New Year's Day (1 January), Australia Day (26 January), Good Friday and Easter Monday in March or April, ANZAC Day (25 April), Christmas Day and Boxing Day (25 and 26 December). There are extra public holidays that apply on different days in different States.

Superannuation

By law, your employer has to make a superannuation contribution of up to 7% to an approved fund, for you. Normally, this would be the Australian Retirement Fund, which is approved by both union and employer organisations.

The Textile, Clothing and Footwear Union of Australia or Department of Industrial Relations or The Australian Industry Group or Chamber of Manufactures of New South Wales or Victorian Employers Chamber of Commerce and Industry or Textile, Clothing and Footwear Council of Australia will help you to work this out.

Workers' Compensation

If you become ill or suffer injury as a result of the work you do you may be entitled to workers' compensation, which helps you pay for any treatment you might need to get better, and for time off work.

The laws covering workers' compensation are different in each State and it is important that you contact The Textile, Clothing and Footwear Union of Australia or Department of Industrial Relations or The Australian Industry Group or Chamber of Manufactures of New South Wales or Victorian Employers Chamber of Commerce and Industry or Textile, Clothing and Footwear Council of Australia for information and help to make a claim. 

Materials

Your employer must provide all necessary materials, trimmings and sewing threads for the work you are doing.

Delivery and Pick Up

The employer must deliver and pick up the work free of charge to you.

Record of Work

Every time you receive work you should keep a record.

This should show:

.
Employer's name, address and telephone number

.
The date you receive the work and the date the work was completed

.
The number of hours and days it took to do the work

.
The number of items, what the item is and how long it took to make each item

.
The total amount of money paid for the completed work

For further information on your rights and entitlements, please contact one of the following organisations:

Textile, Clothing and Footwear Union of Australia 



National Office



Ground Floor



28 Anglo Road



Campsie NSW 2194



Tel:
(02) 9789 4188



NSW Branch



First Floor

28 Anglo Road



Campsie NSW 2194



Tel:
(02) 9789 5233



Victorian Branch



132-138 Leicester Street



Carlton Vic 3053



Tel:
(03) 9347 1911



South Australian Branch



69 Fullerton Road



Kent Town SA 5067



Tel:
(08) 8364 5022



Queensland Branch



Level 2, 

TLC Building

16 Peel Street



Sth Brisbane Qld 4101



Tel:
(07) 3846 7355



Western Australian Branch



2nd Floor,

256 Adelaide Terrace



Perth WA 6000



Tel:
(08) 9221 4321



Tasmanian Branch



83 Frankland Street



Launceston Tas 7250



Tel:
(03) 6334 3008



The Australian Industry Group



380 St Kilda Road



Melbourne Vic 3000



Tel: (03) 9698 4111



Chamber of Manufactures of New South Wales



140 Arthur Street



North Sydney NSW 2060



Tel:
(02) 9927 7500



Victorian Employers Chamber of Commerce and Industry



50 Burwood Road



Hawthorn  Vic  3122



Tel: (03) 9819 1311



Council of Textile & Fashion Industries of Australia



Level 4



380 St Kilda Road



Melbourne Vic 3000



Tel:(03) 9698 4460



Department of Industrial Relations in your State

SCHEDULE C

[Sched C substituted by V001 from 20Dec99]

REQUEST TO THE UNION BY THE OUTWORKER TO REDUCE THE NUMBER OF HOURS WORKED PART TIME

Please complete in English


Outworker's Name: ..........................................................................................................


Address: ............................................................................................................


Telephone: ............................................................................................................


Employer's Name: ...........................................................................................................


Address: ............................................................................................................


Telephone: ............................................................................................................


Registration Number: ......................................................................................................

I wish to reduce the number of hours I work on a part time basis to a minimum of fifteen (15) hours per week for a period of 12 months, starting on .............................................................

......................................

Outworker's Signature

.....................................

Date

Please send this form to the State Secretary of the Textile Clothing and Footwear Union of Australia. A copy, signed by the State Secretary, will be returned to the outworker.

...........................................

State Secretary's Signature

...........................................

Date
� TCFUA Hidden Cost of Fashion Sydney Australia 1995. P.5


� Mayhew C, Quilan M. ‘Outsourcing and Occupational Health and Safety: A Comparative Study of Factory –based and Outworkers in the Australian TCF Industry. Sydney 1998. UNSW Studies in Australian Industrial Relations.
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