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Appendix 1


VICTORIAN OUTWORKERS COMPARISON OF LEGAL PROTECTION

CURRENT FEDERAL AWARD

PROTECTION FOR OUTWORKERS
Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002
NSW ETHICAL CLOTHING TRADES ACT 2001

And Other states.
PROPOSED VICTORIAN IMPROVED PROTECTION OUTWORK BILL

Outworkers are not deemed as employees under the Federal  Clothing Trades Award 1999 (CTA). The Workplace Relations Act does not deem outworkers employees. 

The  Clothing Trades Award states that the employer must show proof that the person is not an outworker and therefore  not an employee.

In Victoria an estimated 70 % of employers are covered by the Federal Award.  An estimated 60% of outworkers are not covered by the Award because they are employed by small companies and middle people who are not part of the Federal System.


The bill defines ‘contract outworkers’ as having an entitlement to minimum hourly rates of pay. They will be entitled to the same rate of pay as Victorian Schedule 1A workers but not the 5 minimum conditions.  

This bill proposes recognition and pay rates for contractors who operate from home.  It is silent on Employee Outworkers, they are not identified nor deemed employees.  

(The TCFUA estimates that less than 5% of the outwork workforce would be contractors)  This Bill fails to address the 95% of the employee outwork workforce.

The proposed Bill does not apply to employee outworkers.

There is no recognition or capacity for workers to recover money up the contracting chain.

There is no  recognition of the Industry Homeworkers Code of Practice.

The Voluntary Homeworkers Code of Practice came out of the 1996 Senate Economics Committee inquiry into outwork.  A joint Union and Employer committee oversees the Code.

None of the recommendations have been acted upon by Government.

There has been funding support to implement the Code sewing time manual, establishment of the No Sweatshop Label and Accreditation process. 
Outworkers are deemed to be employees under this Act.

Outworkers in SA, & Qld are deemed to be employees under State Industrial Relations legislation.

In each of the States where outworkers have been determined to be employees under state legislation, this exists along side a State Clothing Trades Award and a State Industrial Relations system.

This Act provides for 3 core parts:- Deems outworkers employees, Provides for the capacity to recover unpaid money up the contracting chain and Includes provisions for a retailers Code.  Already the legislation has facilitated  the Australian Retailers Assoc. signing on to an improved ethical Code of Practice in NSW and nationally.  The legislation allows for the Minister to make the retailers Code mandatory if there is no evidence of the voluntary code making any difference.


Outworkers will be deemed employees under this Bill.

Any person who is a contractor will not be affected by such a deeming provision, it will only apply to outworkers.

The Bill provides BASIC protection for 50% of the TCF industry in Australia which is based in Victoria. An estimated 60% of the 144,000 outworkers are not covered by the Federal Award.  The Bill will only affect a small percentage of the industry that is not currently covered by the Federal Award.  An estimated 30% of employers.

The Bill gives outworkers legal status as employees – that is, the same rights as factory workers.  It also gives them the right to make claims for unpaid wages in the magistrates court.

The Bill includes all the provisions of an identical Act passed in NSW: Outworkers are employees, Provides for the capacity to recover unpaid money up the contracting chain and Includes provisions for a retailers Code.  The legislation allows for the Minister to make the retailers Code mandatory if there is no evidence of the voluntary code making any difference.

1n 1999 the Clothing Trades Award was reviewed to comply with the 20 minimum conditions (Allowable Matters).  The 20 th allowable matter is outwork.  In 1999 a full bench of the Industrial Relations Commission determined that the outwork clauses should be retained from the 1982 Award completely intact as all clauses were necessary to ensure that outworkers were paid their lawful entitlements.  

There are 3 clauses in the Award about outwork. Clauses 46,47 & 48 these clauses regulate the conditions of subcontracting work out of the employers premises, and state that the contractor must not get paid for the work less than what outworkers would be paid on the Award hourly rate.
Outworkers  are not provided with any protection, improved conditions nor capacity to access any entitlements.

Outworkers sew the clothes from cut pieces, assemble the garments and then they are picked up or delivered to the factory, where the garments are finished.  

Contractors would operate as a complete service for example they may cut, or press or finish the garment and give work to other people to perform for them.  Some people run factories employing other people but the enterprise operates from a residential premises.  They are not an integral part of the factory they provide a complete service.  

The proposed amendments do not offer any more than what currently exists in the Clothing Trades Award for contractors.
Outworkers will be able to recover unpaid money/ wages up the contracting chain (to the company above the company who gave them the work).

The NSW Act exists along side the State Clothing Award which mirrors the Federal Clothing Trades Award.

The Act intends to reinforce and expand upon Award provisions.

The Act states that an outworker must complete a statutory declaration within 6 months of completing the work and serve it on the direct employer, the actual employer, the apparent employer or the principle employer to recover unpaid remuneration.
Outworkers will be able to recover unpaid money/ wages up the contracting chain (to the company above the person who gave them the work).

The Bill states that the outworker must complete a statutory declaration within 6 months of completing the work and serve it on the direct employer, the actual employer, the apparent employer or the principle employer to recover unpaid remuneration.

The Bill relies upon the Federal Awards System Bill currently before Parliament.  This Bill will provide for the Federal Awards for all industries applying in Victoria to all employers.  It will mean that Victorian Schedule 1A workers will have the same work conditions as workers currently on Federal Awards.

The Clothing Award allows for an outworker to recover unpaid monies by completing a statutory declaration and serving it on the employer within 6 months of completing the work.

The Award also provides for the capacity for an outworker to serve the Statutory Declaration on a principle employer respondent to the Award who gave the work to a factory where the factory or middle person did not pay the outworker.


Because the Bill only deals with and defines ‘contract outworkers’ there is no provision or mechanism to enable outworkers to recover unpaid wages or underpayments up the contracting chain.

There is no capacity to recover unpaid wages from the person above the person who employed them or from the person who directly gave them the work.

The proposed amendments make no allowance for the nature of the contract chain.
There exists a capacity for an outworker to put the claim on different entities reflects the reality of the contracting chain.

Many outworkers do not know the name, address or corporate entity of the employer giving them the work.  

The Act builds in the protection for employers that they can refer the claim on to the actual employer and a provision for a written statement to the principle employer that states that all payments to outworkers for the work have been paid.


The wording in the proposed Bill is exactly as per the NSW Act.

One of the most common problems outworkers experience is not being paid for their work.

Many outworkers do not know the name, address or corporate entity of the employer giving them the work.  The Bill builds in the protection for employers that they can refer the claim on to the actual employer and a provision for a written statement to the principle employer that states that all payments to outworkers for the work have been paid.  

The CTA clauses set out conditions for giving out work including:

· Employers who give out work must be registered with the Board of Reference through the Industrial Relations Commission.

· Employers must provide to the Union and the Commission lists of persons they give workout to.

· Employers must keep work records as per the Award.

In the Clothing Trades Award (CTA) outworkers are entitled to the same conditions as factory based workers as it states in clause 47 of the Award.  They should have an employment agreement re: how many hours they work each week and be paid according to the Award hourly rate of a minimum of 12.38 either as a hourly rate or built into a piece rate per garment.


The proposed Bill does not provide for any monitoring of the contract chain.

The Bill is silent on how the contact chain will be monitored.

Assuming the intention is only to cover the contractors this Bill does not achieve any more than what is provided for in the Clothing Trades Award.

The Award states in Clause 46 that no person will be paid less favourably than  to the outworkers in clause 47.  Meaning that contractors under clause 46 have the same entitlement to the minimum pay rates the same as outworkers.

The proposed Bill does not provide any protection to outworkers.  It refers to the minority percentage of the industry contract outworkers and ignores the majority of workers manufacturing garments in Victoria – outworkers.

A better outcome would be achieved by making the Clothing Trades Award apply to all Victorian companies.
The Act relies upon the Clothing Award in NSW which provides for monitoring the contract chain by way of the requirements to keep work records, be registered, for employers to provide lists of where they send their work and having in place written contracts with suppliers stating that they cannot subcontract the work on to other persons and pay less than the legal minimum rate of pay.  This mirrors the Federal Clothing Trades Award provisions.

The NSW Ethical Clothing Trades Act came after an extensive inquiry by the Industrial Relations Commission Pay Equity Inquiry and the Behind the Label strategy.  These inquiries and strategies have comprehensively uncovered wide spread exploitative practices and non compliance to State Award conditions.

The Ethical Clothing Trades Act builds upon the State Industrial Relations Act, the Clothing Award
Without the Federal Awards System Bill, there would be a significant gap in regard to 

Inspection officers, a mechanism as per the Award to regulate the contract chain, prosecution for non compliance.

If the Federals Awards Bill is not supported we strongly urge the government to amend the legislation to include the Clothing Trades Award and powers referred to in the Federal Awards Bill into the outwork Bill.  This way the NSW system will be duplicated, there will uniform laws applicable to 95% of the TCF industry in Australia.  There will be similar mechanisms for outworkers to receive their rights and employers to deal with. Most importantly there will be a consistent approach to Industry regulation and compliance. 

Complementary legislative regimes will ensure the TCF industry rids itself of the exploitative elements and is a better and cleaner industry of the future. 

If outworkers want to claim an underpayment or non-payment for wages and other conditions they must take an individual case to the Federal Court and first prove that they are employees.

(In 2000 the TCFUA VIC. had 7 test cases for outworkers in the Federal Court all were settled without going to hearing).

The Federal Government department has never taken a case on behalf of an outworker and often refers outworkers to the TCFUA because they are not willing to initiate legal proceedings on behalf of outworkers.
“Contract outworkers” could use 127A unfair contract provisions of the Workplace Relations Act, if they were receiving less than the minimum rate of pay.

The proposals do not offer any improved changes to the current situation to outworkers.   

Outworkers will still have to apply to the Federal Court on a case by case basis for underpayment and non-payment of wages and other entitlements. This process is expensive and time consuming.  Outworkers not covered by the Federal Award will continue to have no rights, no legal protection.
Outworker can make claims through the magistrates court.
Outworkers could make claims through the magistrates court.

The Award does not provide for outworkers core conditions unless the employer accepts that they are employees.  So far very few employers have agreed to treat outworkers as employees so very few receive any minimum conditions.

Most employers require outworkers to register a business and get an ABN before they can get work.  The outworkers refer to the business registration as their license, they must have  the license to get work.  Because outworkers are not defined as employees they have no access to the AIRC.
Will deny outworkers access to core conditions such as:

Annual leave

Public Holidays

Sick Leave

Bereavement leave

Overtime

Superannuation

They will not be entitled to any conditions under federal law nor will they be covered under Victorian schedule 1A conditions.

It will encourage factories to call outworkers contract outworkers and therefore they would be only be entitled to minimum pay rates but nothing else.
Provides for outworkers to get the same conditions as factory workers through the State Award.
Will provide for outworkers to get the same conditions  as factory workers if the Federal Awards Bill goes through or if the Clothing Trades Award in included in the outwork Bill.



In Victoria approximately 70% of all employers are covered by a Federal Award.

It is estimated that 60% of outworkers in Victoria are not covered by a Federal Award because most work for small factories or middle people who are not Federal Award respondents or members of employer groups.
It does not address the 95% of the outworkers in Victoria who are not contract outworkers.

No obligation for VIC. schedule 1A employers to maintain and provide work records for outworkers or any contract records in the way that employers must maintain records under the Federal Clothing Trades Award.

It will continue to be difficult to regulate the contract chain and therefore prevent exploitative practices being cleaned up.
The Act covers all outworkers in the Clothing industry in NSW.
The Bill will cover all outworkers in the Clothing Industry in Victoria.

The Union regularly conducts inspections of workplaces to monitor Award compliance.  It is required to give written notice and 24 hours notice.

The federal department of Workplace Relations is responsible for compliance of the Award and the Act.  There is little evidence of inspectors being active in this regard.
The Federal department can inspect workplaces and monitor the Award.

The Bill provides for powers of inspection to exercise if the contract outworkers are getting their correct pay rate.  There is no capacity to monitor the contract chain or the Federal Award compliance.
The NSW government has introduced multilingual inspectors who work in the industry to educate and monitor compliance.
The Federal Awards Bill provides for workplace inspectors to monitor compliance.  If this Bill is not supported we recommend that similar powers should be inserted into the Outworkers Improved Protection Bill in regard to the Clothing industry.

Federal legislation provides for unions’ right to inspect records in workplaces where they have union members or suspect a breach of the Award.  Unions must give 24 hours notice.  

Award provisions include: employers must keep records for all work contracted out of their factory; provide a list of who this  work is given to;  have written contracts with contractors and agreements about work hours with outworkers.


Maintains current status quo that ensures that 30% of Victorian workers have lesser  rights and protection than the  rest of the Australia workforce.

These proposals create a legal sub class of workers.

Presently in Victoria there are 3 categories of workers:

Those covered by the Federal Award

Those Schedule 1A workers on minimum 5 conditions.

Outworkers not protected by any legal pay and conditions.

This Bill will create a new category of  workers - ‘contract outworkers’ on minimum rates of pay.
Unions can inspect records through powers in the State Industrial Relations law provides for the same conditions as in current Federal legislation.  For example, if the union has members and also give 24 hours notice to a company of the proposed inspection or suspects a breach of the Award they can inspect or monitor the contracting chain.


Under the Federal Awards System Bill workplace inspectors and unions would have similar rights to inspections as per the NSW Act and the Federal Workplace Relations Act.

If this Bill is not supported then we would recommend that the powers in regard to inspectors and the union be amended to refer to the Clothing Industry.

Without active monitoring to the contract chain exploitative practices will only get worse.



Over the last 5 years the TCFUA in Victoria has initiated prosecutions against 100 companies for breaches of these Award provisions.  The aim has been to improve Award compliance so that companies are 

keeping work records, and have the paper work in place to allow monitoring and accountability for outworkers working conditions.
The department is not inspecting companies and prosecuting companies for breaches of the Award.  

In 1997 the federal department conducted an information campaign for outworkers and employers of outworkers stating that outworkers are independent contractors.  A multilingual phone in was conducted but no report was released of the circumstances outworkers were working under. No report has been tabled of the departments work to assist outworkers.

No prosecutions for breaches of the Award have been reported.
Employers have to keep and provide work records for outworkers as per the Award requirements. 


If the Federal Awards Bill is passed then employers will have to keep and provide work records for outworkers as per the Award requirements.  This would be consistent with other state IR laws and the Federal Awards and Workplace Relations Act.

If the Clothing Award was included in the outwork Bill this would have the same end where the employers would have to keep and provide work records as per the Award.
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