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TEXTILE, CLOTHING & FOOTWEAR UNION OF AUSTRALIA – VICTORIAN BRANCH

SUBMISSION TO THE SENATE EMPLOYMENT WORKPLACE RELATIONS AND EDUCATION LEGISLATION COMMITTEE. 


Inquiry into provisions of the Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002.

INTRODUCTION

The TCFUA Victorian Branch fully supports the Victorian Trades Hall Council Submission to the Senate Employment Workplace Relations and Education Legislation Committee including all the recommendations contained within it.

This submission complements and builds on the VTHC proposals.  It deals specifically with the circumstances and needs of TCF workers and in particular Outworkers in Victoria.

a. It addresses in detail the following reasons for referral to this committee:

The adequacy of the employment protections contained in the bill for Schedule 1A workers and outworkers having regard to the protections enjoyed by other Victorian and Australian workers and outworkers.

b. The implications (including any Constitutional implications) of the bill for alternative legislative approaches at the state level, including the Outworkers (Improved Protection) Bill and the Federal Awards (Uniform System) Bill.

The structure of the TCF industry in Victoria results in many thousands of workers being employed in sub standard and exploitative conditions of employment.

There are three Federal Award which regulate the terms and conditions of employment in the industry.

They are:
1. Textile Industry Award 2000



2. Clothing Trades Award 1999



3. Footwear – Manufacturing and Component – Industries Award 2000

However, the nature of the industry in particular means that the majority of workers are employed in small companies, sweatshops and as home based outworkers.

The vast majority of the companies which employ these workers are not respondents to the Federal Awards.  Before the dismantling of the Victorian State Industrial System by the Kennett Government in 1992 the terms and conditions of employment of many of these workers were regulated by common rule State Awards.  This overcame the difficulty of enforcing legal entitlements in situations where the company name, structure and address can change on a weekly basis.

Since the removal of the State system it has been the repeated experienced of the TCFUA that a union visit to a workplace results in the workplace, company or directors disappearing overnight.

This not only disadvantages those workers but also puts Federal Award Respondents at an unfair disadvantage compared to their “unregulated” competitors.

Specific proposals in regard to Schedule 1A workers are contained in the VTHC submission.  The two areas of additional recommendations covered in this submission deal with the needs of workers from a Non-English Speaking Background and Outworkers. 

The Textile, Clothing & Footwear Union of Australia – Victorian Branch has a long and distinguished history of advocacy, law reform, award protection, and community campaign involvement in regard to outworkers in the garment, textile and footwear Industry.  This submission frames the essential aspects of the nature and reality of outwork in the TCF Industry in Australia and Victoria.   

BACKGROUND TO THE GROWTH OF OUTWORK

There is a popular misconception amongst those involved in Government industry policy that the rapid expansion in the number of homeworkers in the clothing industry is the inevitable result of import cost pressures and the failure of the Textile, Clothing and Footwear Plan to afford adequate protection in the industry against unfair competition from low wage Asian and other producer countries.

The main effect of the TCF Plan on outwork was to worsen the labour market vulnerability of clothing workers. Total factory based employment of clothing workers has fallen from 69,000 in 86/87 to 41,000 in 2001/2002 (ABS 6203), creating a large pool of unemployed clothing workers who are disadvantaged in the labour market and vulnerable to exploitation.

It is the view of the TCFUA, and the understanding on which this submission is framed, that the section of the industry where outwork is most prevalent is the section that is also most able to withstand import competition. That is, the Womens’ fashion sector. The sections of the industry which are vulnerable to competition are those that are based on the standard manufacture of products that necessitate long production runs, such as mens’ shirts. Large parts of this section of the industry have already gone offshore. 

The womens’ fashion sector, on the other hand, is characterised by changes in style from season to season and the availability of a range of styles at any one time. In order to remain competitive, manufacturers of womens’ fashion must quickly respond to changes in fashion and have available a range of styles and sizes at any one time. Shorter production runs and quick response is an inherent feature of this sector of the industry, making it ideally placed for local production. However, a small part of the womens’ fashion market is supplied by imports.

The TCFUA estimates that homeworker numbers are on the increase, with more than 329,000 workers involved nationally and an estimated 144,000 in Victoria. Outworkers are mostly migrant women who effectively compete on the open market for their wages and conditions. It goes without saying that there is no shortage of women, particularly those with family responsibilities, who are available to undertake outwork. Unemployment rates for this group are among the highest for any group.

Not only are these conditions of employment unacceptable, they are illegal. Homeworkers often do not receive workers compensation if they are injured at work, have no superannuation, work under conditions which are likely to make them sick, have no regulation of their hours of work, their rates of pay and they may have to enlist the help of their children, elderly relatives and friends on a regular basis to meet unrealistic production deadlines.

Homeworkers work in an unregulated labour market. They are not small time entrepreneurs living out the dream of owning their own business. They are an ever expanding group of low paid workers who are being systematically denied the benefits of employment demanded by and available to the majority of Australian workers.

OUTWORKERS WORK CONDITIONS

The industry has become infamous for its exploitative work practices: outworkers receive less than the minimum wage, work very long hours, have no security of employment, have inadequate legal protection and are in a weak bargaining position.  Many times they have to pay for the equipment, such as sewing machines and cottons and cover all costs of power, for lighting, heating and running the machines.  Employers usually put unrealistic time lines on the production time, compelling the workers to work around the clock.

Refugee and immigrant women from non English speaking backgrounds NESB, make up the majority of homebased clothing workers.  Homeworkers work for as little as $1 - $3 an hour, typically work 12-18 hour days, 7 days a week,  with no access to even the minimum conditions factory workers receive.  This is long way from the award rate of $12.38 per hour for a 38 hour week. 

A number of the appendices attached to this submission provide the details of the working conditions of outworkers in Australia.

CHILD LABOUR 

We estimate the number of homebased workers in the Textile, Clothing & Footwear industry to be in excess of 329,000 nationally. This figure does not include child family members involved in production.  There have been approximations made that one in every four families rely upon their childrens’ assistance to complete their work.  This means up to an estimated 36,000 children would be involved in outwork in Victoria alone.

The daily reality for many homeworkers of reported violence and sexual harassment, not being paid for the work they do, working long hours, suffering from work related overuse injuries and working to tight deadlines, force many women to involve their children in the production process.

Child labour has grown alarmingly in the past decade and is common internationally in the textile industry, such as carpet weaving, but until recently was less common in clothing manufacture.  With the increase in outsourcing and homebased work, so too has child labour increased.

In industrialised countries there are many cases of children who should be in school working in clothing production. In these situations children are primary workers in families but go unpaid.

In Australia this pattern is repeated, the TCF union has witnessed many children some as young as 8 years old sewing at industrial machines. Workers told the union that they have no choice but to get the children to assist them if they are to meet the deadlines.  In the 1995 national phone in outworkers reported the low piece rates paid to them and tight deadlines imposed by contractors are the main reasons why their children are assisting in the production. 

Since 1995, the union has witnessed many instances of children involvement in production.

Children are now an important and typical part of the production process for clothing manufacture in Australia.  

We must be clear where the blame for this situation lies; it is a direct consequence of the pressure on poorly paid workers to meet deadlines imposed by contractors.  Children working in the clothing industry are only part of the broader picture of exploitation. Without a broad range of improvements in legislative protection; clarity of outworker’s employment status; the ability to claim wages from employers more than one step removed in the contracting chain and retailers and manufacturers obligations instilled in additional legislation, the exploitative parts of this industry will not be reduced. Substantial legislative and policy reform together with community awareness campaigns, community and worker information and training initiatives can put an end to children working in the TCF industry.

GLOBAL TRENDS IN OUTWORK

There are several reasons for the increase of homeworking in both industrialized and developing countries.  Many countries are experiencing a push for more flexibility and mobility together with a trend towards increased casualization.  The International Labour Office, ILO has documented the increase in casual forms of employment, which can be attributed to the deterioration in labour market conditions over the last 15 years.

Homework has emerged as a major feature of the global economy. The International Labour Office (ILO) has documented home-based work in Australia, Europe, North and South America, New Zealand, Canada, Africa, Indonesia, India, the Philippines and many other Asian countries.  The profile of homeworkers’ worldwide is remarkably similar.  The majority of homeworkers are women - often the main income earner of the family.  They are a captive, often invisible and vulnerable workforce. They make up a significant part of the informal global economy, which based on gender and racial discrimination, reinforces the reality that homeworking exploits people who have difficulties working in the open labour market.

The TCFUA estimates that for every year in the last 10 years the number of homeworkers in TCF industries has doubled.  A study conducted in 1993 in Toronto Canada reinforces a similar trend; the research indicates that the number of homeworkers doubled between 1981 and 1991.

The global economic restructuring over the last two decades has brought fundamental changes to working people and their wages and working conditions.  Competition has intensified and it is global.  Production conditions in the textile, clothing & footwear sectors typify the effects of globalization for manufacturing workers: wages have fallen, working conditions have deteriorated, job security has declined, child labour is on the increase and health and safety standards are dropping.  

Corporations are continually in search of new production bases to produce as cheaply as possible. Worldwide, the garment industry remains labour intensive and reliant on mainly women workers for its production.  In most countries women make up among 70 percent to 90 percent of the textile and garment workforce.  One of the most significant factors that have impacted on the TCF industries and others is the decentralisation of the production process and subcontracting.   The main emphasis is on ways to reduce labour unit costs.  The answer for business has been to develop the new flexible worker.  The new flexible worker as part of the flexible low cost labour strategy is temporary, out sourced, and working from home.  The most recent examples of regions developed as cheap production sites include Eastern Europe, Northern and Eastern Africa, Cambodia and Burma.

HomeNet International is an international network of worker and support organisations. It works to represent and improve the rights, visibility and collective organizing of home based workers worldwide.  HomeNet has documented and reported extensively on the growing trend for homework production in a broad range of industries, which has expanded beyond the traditional areas of the garment and footwear industries into food preparation, agriculture, wicker, electronics, packing, jewelry, toys, artificial flowers, Christmas decorations, furnishings, telemarketing, administration, word processing and much more.  HomeNet International has documented the range of legal protections for home based outworkers and concluded that one of the most important steps for visibility and protection for homeworkers is regional and national legislation. 

International Standards: ILO

Few countries have legislation to protect homeworkers, and where they exist, they are rarely implemented.  The resounding evidence around the world points to the reality that homeworkers remain an underclass which provide a pool of cheap and submissive workers, in both industrialized and developing countries.  Homework has become an international issue.  Companies from the industrialised countries are shifting production to homeworkers in their home countries and those developing countries they move to establish production bases.  As factory based production is further decentralised, it is crucial that Australia endorses protection for homeworkers at the national and international levels.

In June 1996, the ILO voted to adopt a Convention No. 177 and Recommendation No. 184 on Homework. The Homework Convention provides an instrument which if ratified can be an effective developmental tool to ending discrimination between enterprise and homebased workers.  The ILO Homework Convention is a new type of convention since it encompasses an extensive range of work areas under the umbrella of homebased work but instills a degree of flexibility to enable governments to make it workable.  

The Convention sets out minimum requirements for governments to undertake and provides a guide to the development of national laws that need to be enacted.  The minimum a government is required to do upon ratification is to develop national policy on homework and to undertake to keep statistics on the number of homeworkers in their respective country.  The Convention defines homework, and promotes equality of treatment therefore reinforcing a fundamental status to homeworkers as workers and entitled to equal remuneration, training and other conditions as to enterprise based workers.

The Australian Federal Government has stated that they will not ratify this Convention.  Finland, Ireland have ratified the Convention and the UK has stated it intends to.

We would again urge the Federal Government to ratify this important convention.

MIGRANT WOMEN WORKERS

Refugee and immigrant women from non-English speaking backgrounds NESB, make up the majority of homebased workers.  

The 1950’s immigration policies generated a labour supply to develop industry and increase productivity.  Now it is the recent arrival communities, Vietnamese, Chinese, Central American and Middle Eastern who are the labourers of the garment and other manufacturing industries in Australia.  Non-English speaking background immigrants have long provided the factory fodder for Australian industry.  

This pattern continues, as migrant women from non-English speaking background constitute the majority of the labour for the informal outwork sector.

Unscrupulous employers may deliberately target groups who are not likely to understand their industrial rights.  Outworkers are further disadvantaged because of limited knowledge of English and little understanding of the legal system or their rights. This leaves recently arrived migrant communities and in some cases migrant workers who have been long term in Australia, to be more vulnerable to exploitative practices. 

Homeworkers are often caught between a need for an income and childcare responsibilities. The reality for immigrant women in particular those newly arrived is that they need the money.

Ultimately, it becomes a means to an end to survive and the hope is that the situation will improve.

Language problems, discrimination in the labour market and unfamiliarity with the nature of the market create extra barriers to immigrant women accessing factory-based work.  Further, those who arrive here with skills and qualifications in a variety of professions rarely succeed in them being recognised or finding work in their profession.

Immigrant women have few other avenues of work available to them.  Relatives who have come before them have already attempted to enter the workforce here with little success.  After numerous approaches to factories for work they are consistently met with the employer telling them, “I’ll give you work if you get your own machine and work at home”.
Women accept outwork because they are comparatively disadvantaged in labour market terms and have less employment options than men have thus the decision to undertake the structural disadvantage and the restricted range of alternative employment options affect outwork.  The myth that women are secondary income earners and not a real part of the public world of paid work can increase women’s perceptions of themselves as candidates for unstable, low wage outwork. 

THE TCFUA OUTWORK CAMPAIGN

The most recent TCFUA campaign to achieve outworker wage justice began in 1994.  This followed a period of significant downturn in TCF industry because of tariff reductions, economic recession and increased retailer ownership concentration and dominance. The effect has been a dramatic increase in the number of factories who shifted production from factory based to being structured around outwork.  

The union produced a report titled “The hidden cost of fashion” in 1995, which documented the homebased outworker reality.  The industry restructuring that occurred over the late 1980’s and early 1990’s and the consequences of such restructuring can be found in the low wage strategy developed and maintained in Australia by participants in a complex and convoluted contracting chain.  The contracting chain from the retailer to manufacturer to contractor to outworker relies upon a largely migrant women workforce in ready supply to work to tight deadlines, often around the clock, for low piece rates and engage whole families including children as young as 6 years to supply fashion garments to retail.

The report the Hidden Cost of Fashion estimates a national figure of 329,000 outworkers and in Victoria an outwork workforce of 144,000 the largest of all states. These figures have been widely debated; the union has never proposed that the estimated numbers account for all workers working at the one time, but rather a casual pool of workers ready and available to work.  The union has also estimated that approximately one in four families require their children of young school age to assist in production tasks on a daily basis.  

The Union has been active contacting and consulting with outworkers and continues to inform the public of their work conditions.  We have played a key role in national and state campaigns, industrial advocacy, prosecuting companies for Award breaches in relation to outwork, initiated test cases to recover outworkers unpaid and underpaid renumeration, worked in partnership to establish and maintain the FairWear campaign and conducted public awareness events.  The unions commitment to facilitating and implementing deed agreements and the Homeworkers Code of Practice with industry manufacturers, retailers and employer organisations has been a key strategy to improve the ability for outworkers to receive fair remuneration and safe work conditions in performing their work.  The multi pronged strategy to this day has not directly improved outworkers wages and conditions.  Not all aspects of these strategies have been fully implemented or come to fruition, and in many circumstances, the advances made by the union have been met with serious obstacles and lack of will by some parties to support change.

REVIEW OF RECOMMENDATIONS AND INQUIRIES INTO OUTWORK.

Senate Economic References Committee 1996 – 1997 

The issue of exploitation in the TCF industries in Australia has been the subject of public concern and debate in recent years.  The Senate Economics Committee conducted a national inquiry into Outwork in the Garment Industry over 1996, with a review of the inquiry findings and the overall situation in 1997.  The findings of the Senate inquiry did go some way to contributing to the development of policy in some states and further debate on the outwork issue. They fell short of providing short-term substantial and innovative answers to a complex issue and placed greater emphasis on long-term voluntary action.  The review 12 months later has failed to impact concerning the Federal government policy and action upon any of the inquiries recommendations.

A number of recommendations by the Senate Outwork Inquiry have been made in relation to areas discussed in this submission and are supported by the TCFUA.  The recommendations made by the TCFUA in this submission reinforce these points and incorporate the benefit gained from a three year period of voluntary regulation since the inquiry took place.

The following comments and recommendation of the Senate Economics References Committee are noted:

· Outworkers in the garment industry should be deemed employees, because of the nature of the work undertaken and the circumstances of their employment.

· The committee endorses the recommendations made by Work safe Australia in regard to OHS.

· That the situation endured by exploited children will only be ameliorated through an improvement in the employment conditions experienced by their parents.

· That enforcement by government agencies of compliance with award wages and conditions has declined in recent years….

· That the Government should reconsider a Taxation and Social Security amnesty for outworkers.

· Recommends to all government agencies involved in clothing procurement, that they enter into Deeds of Cooperation.

· That all participants involved in garment retail and manufacturing adopts the homeworker code of practice.

· That the committee will review the government’s position in relation to the ILO homework convention in 12 months.

· That the uptake of the homework code of practice be reviewed in 12 months in line with enacting legislation if the voluntary process fails to develop.

Some of these recommendations have been acted upon by the TCFUA and industry partners, but Government response has been limited.  The Federal Government has funded the Homeworkers Code of Practice Committee to implement the Code and conduct an outreach and publicity campaign. However, the majority of recommendations have not been acted on.  Overall, the impact to outworkers in Victoria has been very limited given that the greatest obstacles to improvement to wages and conditions and accessing legal redress have remained intact. 

Pay Equity Inquiry NSW Industrial Relations Commission 1997-1998

Under its Terms of Reference, the inquiry investigated the under valuation of women dominated occupations and how gender based wage equity might be redressed in practical and economically sustainable ways.

Justice Glynn in conclusion stated, “The evidence shows that both on the face of the Award (by the existing skill definitions) and by comparison with other workers such as factory workers the work of outworkers in undervalued.  The evidence is quite plain. It seems to me that the better approach would be to constructively look at the difficulties confronting outworkers and attempt to find a solution”.(
Justice Glynn in her conclusions and findings included 22 points that covered the demographics of outworkers, and the nature of the industry reliance upon outwork production.  The findings also referred to some of the following points:

· The companies using underpaid outworkers had an unfair advantage over those who are engaging workers under the terms and conditions of the relevant Award, State or Federal.

· That there is widespread endemic failure to comply with the Award provisions.

· That there is a combination of factors which contribute to the under valuation of work in female dominated industries, particularly visible in the case of outworkers, although the suppression is much greater.

· The exploitation of outworkers in assisted by the limited English language of outworkers which impacts on the workers knowledge of rights and entitlements and their ability to achieve such protections or to find work in other industries.

· Outworkers are exposed to significant occupational health and safety risks

· The maintenance of Award protection for outworkers is essential in maintaining codes of practice.

· There must be a transparent process of scrutiny and auditing by principals in the industry such as retailers and fashion houses to apply ethical standards to outworkers.

· Combined strategies to inform and educate outworkers of their rights, language training should support the TCFUA and community bodies to conduct such programs.

· Relevant statutory and award conditions and access to the industrial relations system should be made accessible to outworkers.  Including any basis for a challenge to the operation of the Awards based upon the employment status of outworkers should be removed.

· A special legislative regime should be created to ensure clear access to and enforcement of minimum standards to outworkers, including deeming provisions, such as a statutory definition of the outworker as an employee or special statutory regime in regard to outworkers.

· The right of entry provisions of the Act should be changed to allow the TCFUA rights of access without notice in all circumstances concerning outworkers.

NSW Behind the Label Strategy

The NSW Government has committed to a lengthy and widely discussed strategy to improve the work conditions of outworkers in NSW.  The NSW government undertook this task following the NSW Pay Equity Inquiry conducted by the NSW Industrial Relations commission in 1997.

The substantial NSW recommendations concern legal reform, protection of outworkers as employees as defined in state Industrial Relations legislation, compliance mechanisms and incorporation of principal companies responsibilities to ensue outworkers receive their lawful entitlements.  They included the introduction of an Ethical Clothing Trades Act that incorporates retailers into the regulation scheme. The strategy extends to the inclusion of public awareness and outworker training initiatives to complement and support legislation and government policy changes.

LEGISLATION IN OTHER STATES

THE NSW ETHICAL CLOTHING TRADES ACT 2001

There are three main elements of the new law.  Firstly, the law now states clearly that all outworkers are employees, and therefore entitled to award pay and conditions.  This means outworkers in NSW are legally entitled to a minimum rate of $12.38 an hour.

Secondly, the law allows outworkers to claim payment from a company further up the production chain than their direct employer.  So, for example, if an employer does not pay an outworker for the work she has done, the outworker can claim the money from the contractor who gave her employer the work, or the contractor above them.  This is especially useful if the employer disappears or refuses to pay an outworker for the work.  

The third important element of the law is the Ethical Clothing Trades Council, which has the responsibility to faciliate a Code of Practice for the clothing industry in NSW and oversee the implementation of the legislation and its policy.  On the Council representatives include employer groups, retailers, the TCFUA and Fair Wear the community representative.

After 12 months the NSW Government will decide if the retailers and manufacturers are doing enough under the Code of Practice to stop the exploitation of outworkers.  If they are not, then the Government can make the Code mandatory. 

In September the Australian Retailers Association (ARA) signed a NSW retailers Code, on the 9th October the national agreement was signed off between the ARA and the TCFUA.  This Code is a significant improvement on the current retailers agreement in the Code, but no individual retailers have signed the code to date.  The NSW legislation has facilitated the new improved code being negotiated and provides for it to become mandatory.  This retailers agreement replaces the previous ARA retailers agreement Part 1A of the Homeworkers Code of Practice.  Retailers state they can regulate under a voluntary scheme and don’t want a mandatory system but the proof will be in how willing they are to come on board and follow the intent of the Code.

Australian Retailers Association (ARA) Statement of Principles

In October 2002 the ARA signed and extended the NSW retailers Code to a national ethical agreement with the TCFUA. Individual retailers must sign the agreement to indicate their commitment and intent to follow the Code.  The new revised Retailers part of the Homeworkers Code of Practice binds retailers’ signatory to the Code to the following:

· The retailer will provide the union with a full list of their clothing suppliers every 6 months.

· On request, the union can access details of the retailer’s individual contracts.

· The retailer will undertake to end contracts where exploitation is proven and the supplier has not addressed the problem.

· If a supplier to a retailer fails to fulfill their obligations under the award, e.g. provide supplier lists, this will constitute a reason for a retailer to end a contract.

· The retailer agrees to recognize the Homeworkers Code of Practice standard sewing time manual for calculation of fair prices to outworkers

· The retailer recognizes the no sweatshop label and agrees not to discourage its use.


The NSW Act is underpinned by a state Industrial Relations Act and interacts with this about government multilingual inspectors specific to clothing industry, a state Industrial court, an information strategy and broader policies supporting outworker training and retraining.  The NSW Ethical Clothing Trades Act 2001 and the Ethical Clothing Trades Council operative under this legislation has directly facilitated the Retailers agreement coming about.

Outworkers are deemed employees by law in New South Wales, Queensland and South Australia.  Similar legislation to the NSW Act is being considered in other states in the absence of appropriate Federal legislation.


Clothing Trades Award 1999 Award simplification case

Full bench Australian Industrial Relation Commission 1998 -1999

The future of the outworker provisions in the federal award came under question when the clauses were subjected to award simplification under the Workplace Relations Act 1996. The issue was whether clauses 26, 27 and 27A were allowable under s 89A(2)(t) of the Act, which provides that one allowable award matter is: 

(t) pay and conditions for outworkers, but only to the extent necessary to ensure that their overall pay and conditions of employment are fair and reasonable in comparison with the pay and conditions of employment specified in a relevant award or awards for employees who perform the same kind of work at an employer’s business or commercial premises.

In its decision of 12 March 1999, a Full Bench of the AIRC held that the outworker clauses of the federal award were allowable in their entirety. They either fell directly within the terms of s 89A(2)(t) or were ‘incidental to [that paragraph] and necessary for the effective operation of the award’ (s 89A(6)).  The Full Bench stated: 

Outworkers in the clothing industry are, as the decisions and the evidence show, because of the circumstances of their employment, much less likely to receive their award entitlements than factory workers.  This has led to the development of special provisions in the clothing award designed to ensure that outworkers receive their award entitlements.  These are the provisions currently found in clauses 26, 27 and 27A. 

Having regard to the evidence and the decisions relating to outworkers in the clothing industry, we are satisfied that clauses 26, 27 and 27A are, in their entirety, necessary ... These clauses, as the evidence and decisions show, contain a number of interrelated provisions having the object of ensuring that outworkers receive their award entitlements.  If one or more of the provisions were to be removed, the remainder would be rendered less effective or ineffective to achieve this object. 

See Appendix 2 Re Award Clauses, compliance and explanation.

RECOMMENDATIONS FROM THE VICTORIAN INDUSTRIAL RELATIONS TASKFORCE CONDUCTED IN 1999.

The Victorian Industrial Relations Taskforce recommendations in 1999 reported on outworkers working conditions in Victoria. This report acknowledges the vulnerable nature of outworker employment conditions in Victoria and recommends comprehensive proposals, which aim to improve the present exploitative working conditions for outworkers.  The Taskforce recommendations were included in the Fair Employment Bill which failed to get support from the Liberals & Nationals in the Victorian upper house.  The Bill would have restored a state industrial relations system for Victoria and legal protection for outworkers the same as for other workers.  The Taskforce concluded:

· That as a priority, the Victorian Government commence work on developing clothing industry specific legislation based upon the NSW Government Behind the Label Recommendations.

· That the Victorian Government adopt a Code of Practice, to ensure that all government contracts require compliance with Victorian labour standards.

· That Outworkers be deemed as employees under industrial regulation in Victoria similar to Queensland industrial law.

· That Legislation enable outworkers to recover monies from the principal contractor and other suppliers when unpaid by a sub-contractor and enable the principal contractor to withhold payment from the sub-contractor if there is no evidence of outworker payment.

· That industrial inspectors with relevant language skills be recruited and trained to monitor and act upon compliance for outworkers.  That inspectors have the power to inspect all records required to be kept by principals and contractors, and the right to access part of residential premises where work is performed while respecting outworker privacy.

· The Victorian Government should work in close cooperation with relevant community and consumer campaigns as well and industry and union bodies to ensure maximum exposure and achievement of a Victorian Outwork Strategy.

· Specialist resources should be provided as a priority to target education of

outworkers about their employment and industrial rights and obligations.

· A tripartite body should be established to oversee and monitor the implementation of a Victorian Outwork Strategy.

Research on Outwork

Dr Christina Cregan in November 2001 released preliminary findings from a 3 year study after surveying 119 clothing outworkers which found in summary: 

· Average hourly rate of pay outworkers reported earning $3.60

· The lowest hourly rate outworkers reported earning 20c an hour by two

 individuals

· The highest rate reported being earned by outworkers $10.00 one

 individual

· The average number of hours worked per day is more than 15 hours

· 72% of outworkers reported working between 14- 18 hours a day.

· 62% of outworkers reported working 7 days per week with a further

 26% working 6 days per week

· 54% of outworkers were resigned to working because “l don’t like it

 but l just have to do it” compared to 22% stated “l neither like it or

 dislike it” and 12% who stated they like their work.

· 30% of outworkers reported relying on children to assist as well as

 other family members and friends.

· 53% of outworkers relied on their husbands assistance to get orders

 completed.

· 99% of workers reported working during the school holidays, on

 Saturdays, Sundays and on public holidays

See Appendix 5 for the Report “Home Sweat Home”.

The Textile, Clothing & Footwear Union of Australia, TCFUA released a report titled the Hidden Cost of Fashion in 1995.  The report for the first time documented the working conditions of outworkers, the nature of the industry and how it was structured around outwork.  The report came from a national phone and community consultations with outworkers around Australia. The estimated number of outworkers working in Victoria is 144,000 and 329,000 nationally.  Most have no legal protection in Victoria.  Outworkers work long hours, often in excess of 80 hours a week, for as little as $2 to $3 an hour.  

The Union conducted the second multilingual national Phone- In over December 2000 on behalf of the Homeworkers Code of Practice committee a joint employer and union industry initiative to end exploitative practices through a voluntary Code process.  The findings of  this Phone- In was released in a report “Changing Fashion the story of the No Sweatshop label 2001”, which again confirmed the findings of the 1995 report in fact little has changed. www.nosweatshoplabel.com.

Victorian Legislation

In September 2002 the Victorian Parliament Family and Community Development Committee tabled a report from an inquiry conducted into the conditions of clothing outworkers in Victoria. This report has been preceded by numerous state and federal inquiries into outworker exploitation in the Clothing industry as mentioned above.  The report recommends that the Victorian Government develop clothing industry specific legislation based upon the NSW model.  The Liberal and National members of the committee did not vote against the recommendations but included a minority report.

OUTWORK LEGAL PROTECTION

THE OUTWORKER (IMPROVED PROTECTION) BILL 2002

On October 9, 2002 the Victorian Government introduced the “Outworker (Improved Protection) Bill 2002. 

The provisions in this Bill are a mirror system to the NSW Act.

1. Outworkers deemed employees

2. Outworkers can recover money up the contracting chain from the person who gives them work, or the person above them or the principle company who gave the factory the work.  In practical terms this could mean an outworker who gets work from a middle person but is not paid can go to the factory who gave the middle person the work to claim unpaid monies.

3. Establishment of an ethical clothing trades council to oversee a Code process and the legislation development.  

The Victorian Bill includes the capacity for claims by outworkers to the magistrates court, state inspectors, the union to monitor workplaces, recover unpaid monies and incorporates the Federal Clothing Trades Award which includes provisions for monitoring, record keeping, lists of contractors and very importantly the minute sewing time per garment to be included in work records as the essential mechanisms to ensure the minimum conditions are continued along the contracting chain down to the workers.

The TCFUA supports a government role in compliance of award and legislative provisions.  The union believes that this is a role for government and requires a comprehensive and a relevantly trained and resourced compliance unit to ensure that Award and proposed legislative provisions would be followed. 

The personnel and training of an inspectorate in Victoria should be sensitive to the specific nature and circumstances of outworkers.  The inspectorate should consist of bilingual skilled inspectors with knowledge of the relevant community languages.  The inspectors require widespread powers but in regard to right of access to private homes this should be implemented with the highest regard to individual outworkers.  It would be necessary to have a rigorous training program for inspectors to be sensitive to the outworkers work context.   An inspectorate would need to be targeted and work to compliance from the top of the chain down for the outwork strategy to become effective.

The TCFUA believes that external organisations such as the Union should have the capacity to act in regard to non-compliance together with the aim to end extremely exploitative conditions experienced by outworkers.   This capacity is provided for under the Workplace Relations Act to initiate proceedings against companies for breaches of the Award.  

These obligations are the minimum required for the regulation to be effective.  The TCFUA in Victoria has prosecuted 100 companies for over 600 breaches of the Federal Award.  These prosecutions have specifically related to the failure to keep records, the failure to register with the industrial relations commission when contracting out work, the failure to provide lists of where the work is going, the failure to keep records in proper form and the failure to have written contracts with suppliers who give the work to outworkers to ensure that the outworkers receive no less than the award conditions.   If there exists no mechanisms to ensure legislative and Award compliance in regard to the contract chain then it will be impossible to monitor and prevent exploitative practices. 

FEDERAL WORKPLACE RELATIONS ACT

Amendments to the Workplace Relations Act called the Workplace Relations (Improved Protection for Victorian Workers) Bill 2002.  This Bill includes amendments in regard to Victorian ‘contract outworkers’.  The Union believes that these proposed amendments would not provide protection to outworkers and that these provisions could potentially have the opposite affect.  We would be greatly concerned that if the proposed amendments were supported the NSW Ethical Clothing Trades Act 2001 and the proposed Victorian (Improved Protection) Bill 2002 and other state legislation intent would be undermined.  

The Federal Bill amendments propose the following:

Schedule 2 – Contract outworkers in Victoria in the Textile, clothing and footwear industry.

· That the amendment applies only to contract outworkers and is silent on any protection for employee outworkers.

· That contract outworkers should be paid according to the pay rate of Schedule 1A workers but with no other entitlements as per an employee e.g. holiday pay, sick pay, superannuation, workcover, public holidays.

A contract outworker can only claim unpaid money to the person who directly gave them the work. Even if there was an argument that it applied to all outworkers it denies the reality of the contract chain and the capacity to recover monies up the contract chain.

A person who gives work to an outworker can discharge their responsibility to pay an individual for their work by paying the amount to a subcontractor on behalf of an individual.  This has the potential to legislate for middle persons to receive payment on behalf of outworkers from subcontractors with offers no assurance for payment to the outworker.

A contract outworker could apply for review of unfair contracts if they were paid less than the minimum rate of pay.

There is no jurisdiction about where an outworker could make a claim for unpaid wages and other entitlements.  

It would place contract outworkers into a legal sub-class of workers. The TCFUA estimates that less than 5% of outworkers in the industry would be contractors.  The Federal amendments do not cater towards the 95% of TCF outworkers.  

It does not legislate for employee outworkers.

It does not provide for any provisions as per the Clothing Trades Award that would allow monitoring of the contract chain.

In Victoria, there are different categories of workers

1. Workers under the Federal Award System

2. Workers under Schedule 1A have 5 minimum conditions

3. Outworkers not under the Federal Award system – an estimated 60% of 144,000 and not covered by Schedule 1A.

4. The proposed amendments would add a new category of contractor outworkers with minimum rates of pay but no other conditions.

5. The proposed Bill is silent on employee outworkers and would encourage employers of outworkers to call outworkers contract outworkers and therefore limit their entitlements to the proposals in this Bill.

In Victoria workers either are covered by Federal Awards, or are classified as Schedule 1A workers and covered by five minimum conditions or in the outworker’s case at least 60% are not covered by the Federal Award system and none are covered by the Schedule 1A conditions. This means that most outworkers in Victoria are not included in the Federal Award system therefore not covered by any legislative framework.

See attached appendix one, we include a summary chart comparison of the current provisions under the Federal Clothing Trades Award 1999, The proposed Schedule 2 of the Workplace Relations Amendment (Minimum Entitlements for Victorian Workers) Bill 2002, the New South Wales Ethical Clothing Trades Act 2001 and the Victorian Outwork ( Improved Protection) Bill 2002 currently before the Victorian Parliament.

CONCLUSION

Outworkers are one of the most vulnerable and exploited group of workers in Australia. This committee has an opportunity, to support recommendations to change the situation for outworkers in Victoria. These proposals will provide a Government initiated comprehensive schema and supporting strategies to compliment the enormous amount of work already undertaken by the TCFUA, the FairWear Campaign and the many concerned community organisations who have been involved in the process of outworker wage justice to date.

Recommendations in this submission endorse and build upon the recommendations made in the New South Wales 'Behind the Label' strategy and the subsequent NSW Ethical Clothing Trades Act 2001.  In Victoria there remains much ground to be made up if we are going to substantially improve the working lives of outworkers. This is significant because the real impact of improving outworker work conditions will be the subsequent support to industry players who manufacturer in Victoria and New South Wales within the appropriate, similar and consistent legislative and regulatory frameworks. This would mean an industry based upon ethical standards and operating according to the industry Award and legislative requirements. 

Unless the option of exploiting outworkers is closed off, significant sections of the industry will miss the opportunity to build a genuinely competitive industry based upon fair and equitable labour standards. If homebased workers were to receive their legal award wages and entitlements there would be little need for children to be involved in the production.  This connection is crucial to understanding the link to child labour in this industry.

To eradicate this exploitation it requires Government, retailers and manufacturers being part of both appropriate and far reaching strategies to make significant changes.  The recommendations in this submission address in a comprehensive and practical manner a range of strategies that need to work together to complement and reinforce the existing work already begun to support outworkers. The recommendations also include new initiatives that will require application across Government departments and the capacity to adopt a bipartisan approach. These strategies will support industry to be viable in an environment that has until now been rewarded for low a wage strategy approach to doing business, meaning the lowest bidder gets the job.  This is in contrast to the majority of industry who does want to do the right thing, but are struggling to survive in such an environment.

Can we allow a group of vulnerable workers, who are predominantly from non English speaking backgrounds, to continue to work under conditions, which are unacceptable to the largest part of the Australian work force?  Do we accept outwork as the logical result of an unregulated labour market or do we develop strategies to regulate this market and ensure that these women get wage equity?  The answers proposed in this submission go to the heart of the problem to improve the transparency and accountability of the production chain and each level and to ensure that payments to outworkers at the bottom of the chain meet Victorian labour standards.  It aims to ensure that no outworker will have any fewer rights to legal redress and protection than any other worker in any Australian jurisdiction.  The TCFUA believes that the Victorian community is ready and will support a strategy to deliver wage justice to these workers.  We now need commitment from all political parties demonstrated by bipartisan support for the Victorian Outworkers improved protection Bill being passed through both houses of Victorian Parliament in its complete form.  The Federal Government must also take responsibility for supporting nationally consistent legislation and to not cloud the issue with legislation that does not protect outworkers but attributes to outworkers a legal status less than other workers.

Legislation is necessary to assist the industry to change from a culture of exploitation to one that acknowledges Outworkers rights to the same legal wages and conditions as other Australian workers. Effective legislation will back up those in the industry who aim to carry out ethical business practices, but who are undercut by companies who continue to exploit outworkers with low hour wages and working conditions.

Recommendations

1. That the Outwork (Improved protection ) Bill 2002 currently before the Victorian Parliament should be allowed to follow its due process is due to be debated in the Legislative Council of the Victorian Parliament during that Parliaments next session.  The Committee should defer any recommendations on the Outworker parts of the Bill which is subject to this inquiry until the processes of the Victorian Parliament have been completed.
2. That the Senate amend the Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002 to allow common rule awards to apply to all Victorian workers
3. That the Senate should amend the Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002 to delete reference to Schedule 2 – Contract outworkers in Victoria in the textile, clothing and footwear industry.
4. That the Senate recommend ratification of the ILO Convention on Homework and the Recommendations.
5. That the Senate encourage government support for training activities for outworkers in TCF industry that would provide retraining to in an integrated delivery model of English training with skills training to encourage and support outworkers taking up work opportunities in other industries.
6. That the Senate committee support the combined strategy of the introduction in Victoria of common rule award, the Victorian outwork (improved protection) Bill 2002, multilingual information and ensuring retailers and manufacturers produce TCF products under fair Victorian labour standards, and community awareness be implemented. That this combined strategy of legislation reform, industry and public awareness and government compliance be acknowledged as the most appropriate and effective strategy to reduce children working in TCF industry in Victoria.  
7. That the Senate committee support and acknowledge the need for a nationally consistent approach in regard to outwork legislation.  The optimum position is for a uniform national legal framework for dealing with outworker exploitation, this would assist in preventing industry participants moving from one jurisdiction to another in an attempt to avoid regulation.  Many parties in the clothing industry operate not only across state and national borders, but many also have international operations or connections. On the other hand, it is clear that the vast majority of clothing outwork occurs in just two states in Australia, Victoria and NSW: If Victoria and NSW, and perhaps the other eastern seaboard states and/or South Australia, were able to agree on coordinated action, much could be achieved.  It is in Victoria’s interest to ensure that relations with the NSW outwork legislation and any in other states can coexist in a complementary way rather than lead to confusion or gaps in mechanisms that offer an out to improved regulation and maintenance of standards.
8. That the Senate support the work of the national Homeworkers Code of Practice Committee overseeing the implementation of the Code, which relates to the operations of the clothing industry nationally.
9. That the Senate support a Government Code of Practice on Employment and Outwork Obligations: Textile Clothing and Footwear Suppliers. With the aim to apply to all contractors for the supply of textile articles, clothing, footwear and related goods and components to government agencies including authorities and state-owned corporations.  The Code specifies that if the Government enters into an agreement with a TCF supplier, that supplier is ultimately responsible for the proper payment of all persons engaged in the manufacture of those garments throughout the subcontracting chain.  The TCFUA believes such a code is good practice for government; it sets an important example to industry by showing that the Government is willing to apply codes to their own procurement contracts. It also reinforces the many principles incorporated in the proposals in this submission to introduce legislation in order to increase and improve regulation, transparency and accountability to reinstate fair and reasonable Victorian labour standards.

10. That the Senate support initiatives to improve on the Occupational Health and Safety of outworkers in the TCF industry. 

APPENDICIES attached to this submission

Appendix 1
Comparison Chart of the Clothing Trades Award and legislation for Outworkers 

Appendix 2
Statement by Annie Delaney in regard to the Award Clauses, Award

Compliance and Award explanation.

Appendix 3 
Homeworkers Code of Practice Explanation and Accreditation process.

Appendix 4 
Changing Fashion …. The story of the No Sweatshop Label,

Homeworker Code of Practice Committee 2001.

Appendix 5
Home Sweat Home  Dr Christina Cregan 2001

Appendix 6
Statements by outworkers 

Appendix 7
Letter expressing 28 outworkers view of what they need titled “I am an outworker” 

( The NSW Industrial Relations Commission  Pay Equity Inquiry.  Matter No. IRC 6320 of 1997 Report to the Minister Volume 1, 14 December 1998.
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