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Executive Summary

The current safety net system for employees under Schedule 1A is unfair and inadequate.  It has created a situation in Victoria where Schedule 1A employees are in effect a second class of employees.  Whilst Federal Award employees are entitled to conditions based on the 20 allowable matters set out in s89A of the Workplace Relations Act 1996 (the Act), Schedule1A employees are only entitled to five minimum conditions.

The Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002 (the Bill) is inadequate. It provides only two additional entitlements for Schedule 1A employees. However, this is still well short of the 20 matters that other Victorian federally regulated employees are entitled to. The limited enhancements proposed in the Bill will not ensure that all Victorian workers have access to a fair and appropriate industrial relations framework. The Bill fails to bring Schedule 1A up to the same standard as federal awards and its current provisions are therefore inadequate. 

The Victorian Government is committed to ensuring a fair, safe and secure workplace for every Victorian worker.  Victoria has consistently supported a unitary system so long as it provides for fair standards for Victorian workers. Victoria’s 1996 referral of industrial relations powers through the Commonwealth Powers (Industrial Relations) Act 1996 was supposed to establish a unitary industrial relations system in Victoria. Instead, Victoria has been left with a two-tier, hybrid system of industrial relations, a system that is neither fair nor adequate. 

In particular, Victoria submits that the Bill is flawed in that:

· it continues to treat Schedule 1A employees differently to other federally regulated employees;

· conditions for Schedule 1A employees will still be “frozen in time”, that is, test-case standards (for example, the extension of parental leave to long-term casual employees in 2001) will not automatically apply to Schedule 1A employees; and

· the Bill fails to address the disadvantage faced by outworkers.

Victoria has attempted to legislate to reflect the underlying basis of this submission. That is, all Victorian employees should have access to the safety net provided by the Federal system. A system Victoria supports (provided it is fair) and which Victoria has recently attempted to strengthen through a referral of additional industrial relations powers to the Commonwealth. The Commonwealth is yet to definitively advise of its decision on a receipt of additional powers, yet it is attempting to legislate for a continuation of inferior safety net conditions to apply to one-third of the Victorian workforce.

For these reasons, it is Victoria’s position that the Australian Industrial Relations Commission should be given the power to make common rule awards in Victoria.

Introduction

1. Victoria notes that the Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002 (the Federal Bill) has been referred to the Senate Employment, Workplace Relations and Education Legislation Committee (the Senate Committee) for the following reasons:

(i)
the adequacy of the employment protections contained in the bill for Schedule 1A workers and outworkers having regard to the protections enjoyed by other Victorian and Australian workers and outworkers; and

(ii)
the implications (including any Constitutional implications) of the Bill for alternative legislative approaches at the state level, including the Outworkers (Improved Protection) Bill and the Federal Awards (Uniform System) Bill.

2. With respect to point (ii) above, Victoria advises the Senate Committee that the Federal Awards (Uniform System) Bill 2002 (the FAUS Bill) was defeated in the Victorian Legislative Council on 17 October 2002. The Outworkers (Improved Protection) Bill 2002 was introduced into the Legislative Assembly on 10 October 2002, but as of 31 October 2002 has not yet been considered by both Houses of the Victorian Parliament.

3. Victoria’s submission to the Senate Committee will focus predominantly on issues principally raised in point (i) above. Victoria affirms that:

· there is currently inadequate employment protection for Schedule 1A employees and outworkers having regard to the conditions enjoyed by other Australian and Victorian employees regulated by the Federal industrial relations system; and

· the improvements to conditions contained in the Federal Bill are inadequate, in that Schedule 1A employees will remain substantially disadvantaged compared to other employees.

Schedule 1A conditions compared to minimum entitlements under federal Awards

4. Victoria affirms that Schedule 1A employees are disadvantaged compared to other Federally regulated employees. The following table illustrates this, by comparing the 20 allowable matters that federal Awards may contain, pursuant to s89A of the Workplace Relations Act 1996 (the Act) with the five minimum conditions contained in Schedule 1A.

Comparison of federal award matters and Schedule 1A matters

Award Allowable Matters


Schedule 1A Matters

Classification of employees


Provisions for hours of work (including number and when hours can be worked)


Rate of Pay
Rate of pay 

Incentive based payments


Annual leave and loadings
Annual Leave

Long Service Leave


Personal leave including sick leave, carer’s leave, bereavement leave and cultural leave
Sick leave

Parental leave
Parental leave 

Public holidays


Allowances


Loadings for working overtime or for casual or shift work


Penalty rates


Redundancy pay


Notice of termination
Notice of termination

Stand-down provisions


Dispute settling provisions


Jury service


Type of employment – full time, part time or casual
Type of employment – full time, part time or casual

Superannuation


Pay and conditions for outworkers – but only to the extent to ensure that their overall pay and conditions of employment are reasonable in comparison with a relevant award


5. The Independent Industrial Relations Taskforce, which conducted a review of Victoria’s industrial relations framework in 2000 also concluded that Schedule 1A employees were disadvantaged compared to other employees. In its report, the Taskforce found that:

· Victoria has, compared to other states, a disproportionately large low wage sector. Low-income earners also tend to be concentrated in small workplaces, in certain industries, and in rural and regional parts of the State. The Taskforce identified links between this low wage sector and Victoria's dual system of industrial relations. 

· Some 356,000 Victorian employees (approximately 21% of the Victorian labour force) rely almost entirely on Schedule 1A of Act for their conditions of employment. Schedule 1A employees have limited access to benefits that are standard among Federal award employees. 

· Approximately 235,000 Victorian employees receive only the minimum rates under industry sector orders.

· The geographical differences in workplace minimum rates are also pronounced. For instance, in non-metropolitan workplaces 22% of Schedule 1A workplaces fall in the under $10.50 wage bracket compared with 8% of workplaces with Federal award coverage. 

· While Victoria operated under a significantly deregulated labour market after 1992, there has been no significant increase in jobs growth levels or decrease in unemployment levels, compared with the national average, or in relation to other states.

· When compared to standards and employment conditions applying under federal awards and in other jurisdictions, employees who rely solely upon Schedule 1A of the Act receive fewer conditions and entitlements than other employees. For instance: 

· no personal and carer’s leave or bereavement leave; 

· no entitlement to be paid for hours worked in excess of 38 per week; and

· sick leave benefits, for instance, are prescribed at lower levels in Schedule 1A than they are in many Federal awards.
6. The Australian Centre for Industrial Relations Research and Training (ACIRRT), which conducted research for the Taskforce, also found that a number of Victorian workplaces continued to operate under a mixture of regulatory regimes. ACIRRT found that 66.8% of Victoria’s 1.7 million employees were covered by federal awards or agreements, and 33.2% by Schedule 1A.

7. Victoria has, on two occasions, attempted to address the disadvantage faced by Schedule 1A employees. In 2000, the Victorian Government introduced the Fair Employment Bill, largely in response to the recommendations of the Industrial Relations Taskforce. The Opposition controlled Legislative Council defeated the Bill in 2001.

Recent Victorian legislation

8. On September 12 2002 the FAUS Bill was introduced into the Victorian Parliament. The FAUS Bill, among other things, referred additional industrial relations powers to the Commonwealth. That is, Victoria reinforced its commitment to a fair, uniform and national industrial relations system. In particular the Commonwealth would be given the power to legislate to allow the Australian Industrial Relations Commission to order that federal awards apply as common rules in Victoria. 

9. The Legislative Council rejected the Bill on 19 October 2002.

10. As a result of the rejection of the reforms, Victorian Schedule 1A employees continue to face disadvantage, when compared to other Australian employees, be they employed under Federal awards or agreements, or whether they come within the jurisdiction of another state.

11. The rejection of the FAUS Bill also means that employers continue to operate on an uneven playing field. Employers operating under Schedule 1A can continue to undercut those employers bound by Federal Awards.

Does Victoria operate under a single industrial relations system?

12. Despite the stated intentions behind the legislation, the Commonwealth Powers (Industrial Relations) Act 1996 did not see the establishment of a true unitary industrial relations system. A true unitary system could only exist if all Victorian employers and employees were subject to the same rules, under the federal Act. This clearly was not brought about by the 1996 referral.

13. The Commonwealth Powers (Industrial Relations) Act 1996 in fact created a hybrid system. Victorian employers and employees, previously subject to the Employee Relations Act 1992, found themselves from 31 December 1996 subject to a discrete part of the Act, Part XV, as well as Schedule 1A. These employees are not covered by awards or certified agreements as other Victorian employees are.

14. In 1997, a Full Bench of the Australian Industrial Relations Commission (AIRC) confirmed the view that Schedule 1A formed a discrete part of the Act. The Commission stated (Print P7364 p6, 17 December 1997):

…we are of the view that s501 of the Act in relation to the State of Victoria sets out a particular scheme for the adjustment of minimum wage employees who are not subject to an award, certified agreement or Australian workplace agreement. In performing its functions under this section the Commission is exercising powers conferred by the section and is not exercising the general award making power.

15. The AIRC recognised that the 1996 reforms simply achieved a different regulatory framework. 

16. Victoria affirms that the Federal Bill perpetuates the hybrid nature of the current system, by continuing to treat Schedule 1A employees differently to other Federally regulated employees.

17. However, for the reasons identified, the present so-called unitary industrial relations system is fundamentally flawed and unfair for a considerable number of Victorian employees.

Does the Federal Bill adequately improve conditions for Schedule 1A employees?

A.
Minimum entitlements

18. In considering this question, the principal contention of Victoria is that Schedule 1A employees will receive substantially less safety net conditions than those available to other Federally regulated employees. 

19. The Federal Bill will only provide for seven basic conditions of employment under Schedule 1A whereas a federal award provides for up to 20 allowable matters.  Key matters contained in federal awards that are not included in Schedule 1A include:

· penalty rates;

· overtime rates and allowances;

· provisions in relation to hours of work; and

· provisions for the resolution of disputes.

20. Victoria affirms that this of itself creates an unfair and unreasonable safety net base for one group of Victorians compared to other federally regulated employees. The Federal Bill does nothing to remedy this gross anomaly.

B.
Flow on of “test case” conditions

21. A major and not commonly understood element of the current Schedule 1A arrangements is that they are literally “set in stone”. With the exception of minimum rates of pay, which can be adjusted (albeit in a mechanism separate to the Living Wage Case applicable to award employees), all other conditions for Schedule1A employees have remained unchanged since 1996. This means that Schedule 1A employees have not, and cannot benefit in the usual manner from changes resulting from test cases. For example, in 2001 the Australian Industrial Relations Commission (AIRC) determined that long-term casual employees should have access to unpaid parental leave, provided that they were engaged continuously by the one employer for at least 12 months. This new standard has been applied to awards. It has not been applied to Schedule 1A. It cannot be applied unless the Commonwealth legislates.

22. Were the AIRC to determine a new standard in respect to maternity leave, again, Schedule 1A employees would miss out. It is inconceivable that any fair-minded person would support a freezing of entitlements, with no change since 1996. Yet the Commonwealth contends this system should continue largely and substantially uninterrupted.

C.
Conditions in the Federal Bill compared to conditions enjoyed in other States

23. In comparison to minimum conditions of employment in other states, Schedule 1A would continue to provide for lesser conditions of employment overall.  Whilst Queensland (QLD) has the most comprehensive conditions of employment, New South Wales (NSW), Western Australia (WA) and South Australia (SA) all provide for differing standards in comparison to Schedule 1A. Key differences between the minimum conditions in other states and the proposals in the Federal Bill include: 

· Both SA and WA provide for 10 days sick leave for each year of continuous service;

· The Federal Bill does not extend unpaid parental leave to long term casuals in contrast to both QLD and NSW;

· There is no entitlement to redundancy pay under Schedule 1A, whereas both NSW and Qld provide for a minimum entitlement to redundancy pay; and

· There is no provision in Schedule 1A regulating the hours of work of employees.  In contrast, QLD has specific provisions in respect to the manner in which employees can work.

24. Victoria submits, therefore, that the Federal Bill fails to adequately improve conditions for Schedule 1A employees. Schedule 1A employees will still be worse off when compared to employees paid under Federal awards, and when compared to employees under other State jurisdictions. Employers bound by Federal awards will also continue to face unfair competition from Schedule 1A employers.

Does the Federal Bill adequately protect outworkers?

25. The Federal Bill provides an entitlement for contract outworkers in the textile, clothing and footwear (TCF) industries under a contract for services to be paid at least the amount they would have been entitled to be paid had they been working as an employee under Schedule 1A. 

26. The new provisions do not deem outworkers to be employees. 

27. The provisions only apply to contract outworkers where a party to the relevant contract is a constitutional corporation or where the work is contracted to be performed in the course of, or in relation to, international, interstate or inter-territorial trade or commerce.

28. The Victorian Government submits that in respect of outworkers, the Federal Bill is inadequate because:

· It does not deem outworkers to be employees, thus denying them the full protection of awards and the Act;

· It is likely to have little impact on the conditions under which outworkers in Victoria work due to constitutional restrictions on the application of the section and the limitation of the proposals;

· There is no adequate compliance mechanism, meaning that outworkers will be given new rights (although limited ones) without the proper means to enforce those rights.

29. The Victorian Government introduced the Outworkers (Improved Protection) Bill 2002 on 10 October 2002.  The Bill defines an outworker to be an employee for the purposes of relevant industrial legislation, including the Long Service Leave Act 1992.  The Bill also provides for a simple, low-cost process for outworkers to recover unpaid wages and for principal contractor liability to ensure outworkers can recover unpaid wages even when a contractor in the supply chain disappears. The Bill replicates New South Wales (NSW) provisions for outworkers, creating a consistent regulatory regime across Victoria and NSW.

30. Clearly, for reasons that have been well documented (see for example the Report of the Senate Economics Reference Committee Inquiry, Outworkers in the Garment Industry, December 1996) outworkers face a number of problems not generally experienced by other members of the work force. Unfortunately, the Federal Bill does little to improve conditions for outworkers, who will remain a disadvantaged group, even when compared to others engaged under Schedule 1A.

Conclusion

It is the position of the Victorian Government that the Federal Bill is inadequate in its current form because:

1. It fails to treat Schedule 1A employees the same as other Federally regulated employees, thus perpetuating a two-tier industrial relations system; and

2. It fails to provide proper protection for outworkers.
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