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INTRODUCTION

The Queendand government has prepared this submisson in response to a cal for
written submissons from the Senate Employment, Workplace Rdations and
Education Legidation Committee (the Committee) on the Workplace Relations
Amendment (Termination of Employment) Bill 2002 (the Bill), referred to the
Committee on 10 December 2002.

The Bill has three objectives, according to the Second Reading Speech of the federd
Minigter for Employment and Workplace Relations. These are:

(1) toimprovefederd unfar dismissa law for smdl busness
(2) toimprove federd unfar dismissal law generdly; and
(3) towiden very sgnificantly the federa law's coverage.

The Bill seeks to redtrict the protection of employees of smdl businesses from unfar
dismissd, continuing a campagn (dbeit in modified form) to exempt smdl busness
from the unfar dismissd laws goplying to other employers The feded
government’s previous atempts to creste separate unfar dismissal regimes for small
business have been repeatedly rejected by the Senate.  Other proposds in the Bill to
‘imprové federd unfar dismissd lav ae dl amed a reducing the rights of
employess, continuing a process begun with the enactment of the Workplace
Relations Act 1996 (WR Act), which wound back the protections from unfar
dismissal conferred by the previous Labor government's Industrial Relations Act
1988. The proposd to unify unfar dismissd laws is the laet manifesation of a
long-standing federal government desire to take control of indudrid reations métters
a anationd levd, a push begun by the former Workplace Relaions Minigter.

The Queendand government's objections to the Bill are pragmatic rather than
ideological. Despite the repested clams of the federd Minigter, the Bill does not
amplify indudrid laws for employers and employees but makes a very complex
federa sysem even worse. It does nothing to diminate multiple sets of laws, because
while eiminating the laws of the dates, it creates a new (and dfferent) set of laws to
apply to smdl corporations. The Bill does not achieve an equitable balance between
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the rights of employers and employees but drongly favours employers to the
detriment of employees. It takes away workers rights under sate laws without
conaulting the dates serioudy compromising the Queendand government’'s
economic, socid and labour policies and its mandate to deliver a baanced and fair
indudtria relations system to the people of Queendand.

The Queendand government beieves that industrid harmony and strong economic
outcomes can only be achieved by badancing the interests of the primary stakeholders.
Workers who are not treated fairly in the workplace and do not receive an equitable
digribution of income ae less loyal, committed and productive. There is strong
evidence that this impacts adversely on businesses and, in a broader sense, diminishes
the capacity for economic growth. The Queendand government aso believes that an
indugrid relaions sysem should teke account of socid as wel as economic
objectives. These condderations underpinned the 1999 review of Queendand's
indugtrid reldions legidation and were ultimatedy endrined as Principd Objects in
section 3 of the IR Act. The Queendand government's balanced approach has
ddivered pogtive outcomes for the Queendand community, for industry and for the
economy and has mitigated some of the harsh and inequitable outcomes resulting
from the former government’s Wor kplace Relations Act 1997.

NEED FOR COOPERATION AND CONSULTATION

The Queendand government objects to the lack of consultation in developing the Bill.
Queendand was not consulted on the Bill or the federa government’'s intentions,
despite the Bill’s dgnificant potentid impact on date juridiction. The federd
Minigter wrote to the Queendand Minigter for Industrid Relations in September 2002
inviting discussons on unifying digmissd laws with respect to casud employees In
reply, the Miniger for Indudrid Reations indicated his willingness to discuss this

issue. However, no further contact was forthcoming from the federal Miniger.

The Bill has a dgnificant potentid impact on the dates jurisdiction over indudtrid
maiters and their control of date economies. The issue of unifying indudrid laws
should be propely pursued through the forums of the Council of Audrdian
Governments and the Workplace Rdations Minisers Council, bodies purposdy
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formed to consder such issues. It is ingppropriate for the federd government to act
unilaterdly and without prior consultation in an dtempt to expand its own

jurisdictional coverage.

The federd government is aware of the Queendand government's position on using
the corporations power to establish a sngle unified sysem of indudtrid relaions. The
Queendand government’s position was stated in a written submission in response to
the federal government’s two discusson papers, reeased in October 2000, on usng
the corporations power to creaste a nationd industria relations system.!  In summary,
the Queendand government submitted that:

(1) the scope of the corporatiions power is too uncertain to rely upon as a
foundation for anationd indudtria relations system;

(2) the proposdls in the discusson papers would result in a more complex system
of overlapping jurisdictions than at present;

(3) a unified sydem would be difficult to implemet given the subgantid
differences in policy objectives (and the effect of this on inditutiond
arangements, such as the indudrid tribunas) between the federd and
Queendand governments,

(4) the proposds would extensgvdy damege exiding indudrid rdaions
inditutions and the interests and trust of participantsin the system; and

(5) industrid relations cdls for a more balanced approach between employer and
employee interests than that adopted by the federd government.

The current Bill raises smilar objections.

The Second Reading Speech dtates that to achieve a national regulatory approach to
indudrial relaions, the federa government would ‘prefer to proceed by agreement
(with the dtates) and by referrd of powers aong the lines of Victoria This suggests
that the agreement of the states to harmonise laws without a referral of powers would

be insufficient. It ignores the success of various customs, practices and arrangements

! The discussion papers were entitled Breaking the Gridlock: Towards a Smpler National Workplace
Relations System— The Case for Change and Breaking the Gridlock: Towards a Smpler National
Workplace Relations System — A New Structure
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in the date jurisdictions to achieve harmony between the doate and federd
jurisdictions.  For example, Judstice Guidice, Presdent of the Audrdian Indudtrid
Relations Commission, has noted® that the very high degree of consistency between
the various indudrid tribunds (in the context of wage fixation) ‘mantans a dable
minimum sysem throughout al of the jurisdictions of the Commonwedth’ and thet
this gpproach ‘has been extremely important to the nationd economy, particulaly
through periods of high inflation and unemployment’. Other examples of cooperative
harmony are the practice of dua appointments of commissoners to the federa and
dae indudrid tribunds and the compliance, information and advisory services
provided to the public by state governments on behaf of the Commonwedlth.

It is not posshle to ascertain the extent of the federd government's consultation with
employee organisations about the Bill. The Explanatory Memorandum refers only to
the policy objectives of a number of employer organisations, such as the Audrdian
Chamber of Commerce and Industry (ACCI). It is notable that even the ACCI, which
broadly endorses a uniform national system, has advocated a nine-step orderly
development phase involving a nationd summit, a nationd taskforce and a specid
meeting of the Council of Audrdian Governments before any nationa sysem is
adopted.> The federd government, on the other hand, has chosen to introduce a
radicd Bill, mog of which has been rgected previoudy, without any serious

consultation.

In contrast to the federa government's non-consultative approach, the Queendand
government condders that if the indudrid reations system is to bring about job
growth and enhanced economic performance, it is necessary to work congructively
with dl rdevant paties  Genuine consultation was the modd used in the
development of Queendand's Industrial Relations Act 1999 (IR Act). The IR Act
was based on the recommendations of an independent industrid relations taskforce
which examined the indudrid rdaions sysem in Queendand, a process which
involved widespread meetings and consultations throughout the state with employers,

2 Speech to the Industrial Relations Society of Victoria, 18 October 2002
3 Modern workplace: Modern Future— A Blueprint for the Australian Workplace Relations System
2002-2010, ACCI, November 2002
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employees and other intereted members of the public and the consderation of over

two hundred written submissons.

SCHEDULE 1-COVERING THE FIELD OF UNFAIR DISMISSAL

Theideological basis of Schedule 1

The amendments in Schedule 1 am to expand the federd jurisdiction deding with
harsh, unjust or unreasonable dismissds 0 tha dl employees of conditutiond
corporations in Audrdia ae covered (currently, employees of conditutiona

corporations are only covered if they are also covered by afederd award).

In his Second Reading Speech, the federd Miniger dates that ‘the Government
proposes to use its existing condtitutional powers, where it reasonably can, in a step-
by-step progress towards a more unified sysem’ which should eventudly lead to a
‘withering away of the sates , a least in this agpect of workplace law.

The Queendand government is not opposed to the principle of achieving greater
harmonisation of nationa indudrid systems. However, it is strongly opposed to any
non-conaultative grafting of federd laws onto date sysems  To judify such an
approach with ideology and rhetoric rather than sound reasoning, empirical data and
clearly defined benefits is irrespongble.  The particular provisons of the Bill will do
nothing to improve federa or date sysems and the Bill as a whole is vesly
disproportionate to the problems identified in the Explanatory Memorandum. The
federd government is Smply using the argument for unity to reduce workers' rights.

It is cdear tha the federd government’s unification proposd is ideologicaly driven
rather than based on a dedre to improve indudrid reaions in Audrdia The
proposd to unify unfar dismissd laws firg ganed prominence when Labor
governments won eections in a mgority of the states. Prior to that, when New South
Wades had the only Labor government and the other dates were moving repidly to
deregulate ther indudrid relations regimes, the federd government moved to
specifically preserve sate powers under the WR Act, including powers in redion to
unfar dismissds  Section 111AAA, for example, was insarted in 1996 to make
movement from the date sysem to the federd sysem much more difficult, whilst
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section 152 enabled employers to use date agreements to opt out of otherwise
applicable federa award coverage. The Bderd government had no concerns, at that
time, about the disadvantages of adua system.

Today, Labor governments established in every date present a threet to the divisve
and deregulatory agpproach of the federd government to indudtrid relations. The
federal government’s response to the states has become similar to its response to
employees and trade unions — uncommunicative & best and openly antagonigtic at
word. This is evidenced not only by the way the Bill was presented to Parliament
without prior consultation with the gtates, but by the federd government’s gpproach to
the adoption of a national congdruction code, viz. usng thrests ared in the media to
withhold funding from date governments for mgor condruction work unless the

federa government’ s congtruction guidelines are adopted on construction Sites.

A more complex and confused system

The ideologicd bass for the federa government's push to intrude into the Sates
indudgrid relations sysems is obvious from the Explanaory Memorandum and the
Bill itsdf. Particularly obvious is the falure of the Bill to dleviae the complexities
and confugon that dlegedly arise from having different sets of laws in the federd and
date jurisdictions. The Bill does not deliver a better, Smpler system but establishes:

@ two different sets of federd laws and procedures governing unfar dismissal
matters, depending on the size of the respondent;

(b) different federd and date unfar dismissal regimes for incorporated and
unincorporated entities;

(© different federd and dae unfar dismissal regimes for incorporated entities,
depending on whether they meet the definition of a ‘conditutiond
corporation’;

(d) concurrent but separate federd and date jurisdiction over different aspects of
workplace relations in the one business, for example a federa regime
governing a busness wunfar digmissds and a ddae regime governing
workplace harassment and industria disputes;
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(e concurrent but separate federd and date jurisdiction over different aspects of
the one employee's clam (for example, the federd regime for unfar dismisal
and the state regime for insufficient notice or unpaid entitlements).

By way of example, a state award employee of a congtitutional corporation, who has a
daim for unfar dismissd and the withholding of wages in lieu of notice, would have
to lodge two clams, one in the federd jurisdiction for the unfair dismissd component
and another in the date jurisdiction for the wages component. The employer would
have two separate actions to defend in two separate jurisdictions.  Under the current
system, the gpplicant could smply lodge a single dam in the Queendand Indudria
Rdaions Commisson. Under the Bill, the AIRC, before hearing its hdf of the dam
in the federd jurisdiction, would have to determine whether the employer were a
smal corporation, because different proceedings, rights and remedies would apply.
To determine this question for a busness that employed more than 20 employess,
some or dl of whom are casuds, it might be necessary to analyse the working pattern
of each and every casud, since casuds can only be counted if they are ‘engaged on a
regular and systematic basis for a sequence of periods of employment of at least 12
months'.

In the same scenario, if the unfar dismissd were pat of an indudrid dispute (for
example, where redundancies have occurred), the state tribunal would be obliged to
dedl with the dispute but may be prevented by the Bill from making orders about the
redundancies in order to settle the dispute. This could severdy hamper the ability of
date indudtrid tribunds to settle disputes.  In addition, the potential for protracted
industrid disputes, while these sorts of legal questions are resolved, is grest.

It is cdear that the Bill merdy adds to the complexity of what is dready highly
complex and legdidic federd legidation. The WR Act, & aound 600 pages,
chdlenges the comprehenson of even the most experienced lawyers. The vast
mgority of employees and employers who have to understand it for an unfar
dismissal dam ae not represented by lawyers  The complexity of the legidation is
patly due to previous draned extensons of the federal indudrid reations sysem
through condtitutiona powers other than the conciligtion and arbitration power. This
has dready resulted in two jurisdictiondly distinct streams for unfair digmissd dams
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(unfair digmissd and unlawful dismissal) which, peversdy, applicants cannot plead
in the dternative but must pursue as separate clams.

The corporations power does not cover al corporations, but only trading, financia
and foreign corporations.  Although most corporations would probably come within
the corporations power’s ambit, there will dways be cases where it is unclear whether
this is so. Importantly, unincorporated entities, such as partnerships and sole traders,
cannot be covered by the proposed lawvs. The vast mgority of these entities are in the
smal business sector, which means that a large proportion of smal businesses will be
subject to gate jurisdiction in spite of the Bill.

A moreunfair system

The Explanatory Memorandum frequently refers to the inequities of the current
system without explaining what those inequities are. It purports to address inequities
by wiping out protections for employees under dsate laws and redricting protection
under federd laws. A reasonable and baanced gpproach to improving industrid laws
would have identified the inequities in the current system for employees and
employers and made proposds that would result in a farer sysem for both groups.
Ingtead, not only does the Bill diminish the datutory protection of employees, it dso
aopears to make it impossble for employees to negotiate their own job security
clauses in state awards or agreements or rely on clauses that are aready there. (Such
cdauses may aise from dae ‘Termination Change and Redundancy’ test case
decisons). This is because job security clauses typicaly protect workers from being
dismissed or lad off a the employer’'s whim and proposed section 170HA(2)
provides that provisons in awards and agreements which provide rights in respect of
harsh, unjust or unreasonable dismissa (however described) have no effect. Not only
does this undermine employment security, but by nullifying provisons in awards and
agreements it interferes with the paties own bargan and increases the potentid for
indugtrid disputation.

Lack of evidence

Very little research has been presented in the Explanatory Memorandum to judtify the
assartion that the current dud system is so complex and confusing that it warrants the
drastic reforms proposed. A survey report commissoned by the Department of
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Employment and Workplace Rdations (DEWR) in July 2002 is cited, which reports
that almost one-third of businesses surveyed did not know whether they were covered
by dae or federd unfar dismissd laws. However, this does not necessarily reflect
that employers are confused by having two sysems. It more likdy reflects a fact
picked up in most indudrid reaions surveys — employers generdly do not know
much about indudriad rdations lawv. Employer confuson about jurisdictiond issues
indicates that very many busnesses have never actudly been involved in an unfar
dismissal case. Had they been, they would know whether the federd or dHate
jurisdiction gpplied. For the vast mgority of busnesses deding with unfar dismisal

lawsis ahypothetical Situation and not considered a pressing or priority issue.

The Explanatory Memorandum dates that the grester darity of having a dngle
juridiction would dlow businesses to reduce the amount of time, money and effort
they put into these issues. However, the widespread confuson about basic industria
laws reported in the Memorandum indicates that the amount of time, money and effort
put into these issues is in fact smdl. In addition, the federd system will not deiver
gregter cdlaity because it is fa from beng a smple regime and will not relieve
businesses of the need to educate themsdlves about unfair dismissal laws.

Congtitutional issuesand impact on State laws

Legd advice provided to the Queendand government indicates that the provisons of
the Bill may not survive a conditutiond chdlenge. Notably, members of the High
Court have expressed a range of views on the reach of the corporations power with
respect to matters beyond the trading and financid ectivities of corporations. The
broadest view of this power has not received unanimous or unconditiona support.
Nor has the issue been tested before the High Court as it is presently condtituted. To
implement amendments with such dgnificant implications for the dates, employers
and employees, when the extent to which they are conditutiondly intra vires is
debatable, will condemn al parties to years of uncertainty as courts and legidatures
grapple with the results of High Court chalenges.

Senior counsd has adso indicated that the operation of the Bill is uncertain as to its
effect on state unlawful dismissd provisons and may overide them because the Bill
excludes provisons which have a man purpose of regulaiing workplace rdations,
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employee redions or indudrid reaions (Schedule 1, Item 7). The unlawful
dismissd provisons reflect innovative and important policy decisons of the
Queendand government, such as protecting dl employees, including casuds and
those on probation, from dismissl because of pregnancy or taking parentd leave.
The WR Act excludes short-term casuds and probationary employees (among others)
from protection for unlavful dismissd. The Bill may dso overide the IR Act's
protection of norraward employees from unfair contracts, a protection not afforded by
the WR Act. The uncertainty of the Bill's operation on State laws other than unfair

dismissA is of serious concern.

Costs for states

The federad government has not addressed the adminidrative and financid cost
imposts on the dtates from the Bill. For example, the Queendand government would
have to recondder the sze and dructure of the QIRC if the expanded federd
juridiction results in the federd government's estimated 36% drop in employees
covered by sate unfair dismissa lavs. A complication in any restructure of the QIRC
is tha commissoners have tenure of gppointment until age 70, as pat of the
Queendand government's commitment to a srong and independent industria
tribund. Queendand dso provides compliance, information and advisory services to
the public aout indudrid laws including federd laws. The federa government has
not reveded whether or how it will reimburse the dtates for the increased expenditure

in these areas associated with unanticipated maor changes in the law.

The federd government has not provided actual costings for the proposed expansion
of federd juridiction. The Explanatory Memorandum indicates that there is unlikey
to be any net increese in cogt to the nationd economy from unifying unfar dismissd
laws, because the large increase in federd gpplications would be offset by a reduction
in dae gpplications. However, any reduction in State goplications is potentialy a
saving to the states, not the federal governmen.

Benefits of federalism

Having two separate systems of law is a consequence of federdism and gpplies to a
whole range of laws, both criminad and civil. If the federa government is so serioudy
concerned about the complexities for users of dud legd sysems in the Audrdian



Queensland Government 13
Submission - Termination of Employment Bill 2002

federation, it should open this very vitd issue up to public debate and look at it in
much broader terms than industrid relaions.

Although there are some disadvantages in having separate date systems of industrid

regulation in afedera system, there are dso clear advantages. These include:

@ the ease with which innovative labour reforms can be introduced and tested a
adate level compared to anationd leve;

(b) the advantage of each juriddiction learning from the reforms introduced in
other jurisdictions;

(© the comparative ease, when decisorn-making is localised, to reach appropriate
compromises to ensure industrid harmony;

(d) decisonr-makers are closer and more accessble to stakeholders at State level
then at nationd levd;

(e a nationd “one dze fits dl” goproach to indudrid regulation cannot take
regiona circumstancesinto account;

® indudgtrial  regulation plays a key role in eech dat€'s overdl economic and
socid policy frameworks - replacing any pat of the framework with federd
laws based on conflicting objectives can only jeopardise the states attempts to
achieve their own drategic gods,

(9 dae government-owned corporations would become subject to federa
regulation under the Bill and impact on the dates ability to manage their own

workforces.

The referrd by Victoria to the Commonwedth of its industrid powers in 1996 has not
crested a unified system with respect to Victoria and the Commonwedth, as was its
purported intention. The refera of powers crested a two tier system in which
350,000 Victorian workers logt access to many minimum terms and conditions, such
as pendty and overtime payments, leave loading, persond, carers and bereavement
leave, alowances and redundancy pay. The huge disparity between federd award
covered employees and those Victorian workers has dill not been rectified, sx years
later.
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Thefederal government’sreal agenda

The Queendand government believes that the federd government’'s attempt to extend
its unfair dismissas jurisdiction over the employees of conditutiona corporations is
merdy to ‘test the waters and that the ultimate am is to extend federd jurisdiction
over more politicaly contentious areas of indudtrid relations. Previous proposas by
the Codlition government have indicated that the corporations power would be used to
legidate minimum terms and conditions for employees and federd common rule
awards.* In such a case, there would be no room left for state awards or agreements to
goply to conditutional corporations. The federal government's political ideology of
deregulating workers terms and conditions would be foisted onto dl of the dates,
regardless of the economic and sociad consequences for the states or the wishes of
State electorates.

Alternatives

If the federa government were sincere about its desre to harmonise unfair dismissd
laws, it would recognise that there are many smilarities between the laws of the states
and would examine the options of bringing federa law into closer dignment with the
dates or exiting the fidd of unfar dismissal. These options were not even consdered.
Another better dternative would be for the federal government to address the
complexity and confuson in federd unfar dismissd laws rather than blaming the

existence of dtate jurisdictions for the confusion

SCHEDULE 2 — TERMINATION APPLICATIONS AFFECTING SMALL
BUSINESS

Schedule 2 is unwor kable and unfair

The changes proposed by the Bill are sgnificant and, if passed, will dramaticdly ater
the application of the WR Act for smdl corporations. The Bill should not be
supported because it:

* See, for example, speeches by the former federal Minister for Employment, Workplace Relations and
Small Business, Peter Reith, to the Australian Mines and Metals Association Conference on 2 March
2000 and to the ACCI's Labour Market Reform Conference on 3 March 2000. See also Breaking the
Gridlock: Towards a Simpler National Workplace Relations System (2000), a discussion paper
released by the federal government on national unification of the industrial relations system.
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irrationdly shifts the focus to the busness circumstances of an employer in
determining whether an employee has been tregted fairly;
cregtes an underclass of employees who are denied equaity before the law purely
because of their employer’ s Sze and satus,
discourages employee paticipation in smdl corporatiosn by undermining job
Security;
crestes grester complexity in the law;
cregtes  another, diffeeent unfar dismissals regime (subgtantivdy and
proceduraly) in addition to the exigting regimes,
gives primacy to the interests of smadl corporations a the expense of larger
corporations who will be subject to more stringent legidation;
ignores the benefits to business of the amendments to the WR Act in August 2001
and the amendments proposed in Schedule 3 of the Bill;
ggnificantly redtricts the AIRC's capacity to determine each case on the grounds
of merit, equity and the public interest; and
overides dae unfar dismissal laws and ignores the wishes of the Queensland
electorate, who voted for the Labor Government on a platform of ddivering more
equitable indudtria laws than the predecessor Codition government.

A two-tier system based on arbitrary digtinctions

The Queendand government is opposed to different sats of laws applying to
employees depending on the sze of the employer’s operation. This is a completdy
abitrary and unjudifiable didinction a odds with the whole rationde of unfar
dismissd legidation, which exids soldy to protect employees from being dismissed
cgpricioudy and unjustly. If the federd government does not support unfair dismissa
legidation then it should sy 0, rather than undermine public confidence in the
system by creating a regime where unfairness depends on what you are and not what

you do.

Much is made in the Explanatory Memorandum of the impact on the time and
financid resources of smdl business when an employee seems a remedy for unfar
dismissal. Not a word is mentioned of the impact on an employee of being sacked
unfarly, such as the shock and humiliation of being dismissed, the anger a being
treated unjustly, the sudden loss of income and the attendant anxiety about finances
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and unemployment. There is the enormous difficulty of gaining new employment
after being sacked from the previous employment. These outcomes affect al persons
who ae dismissed but the emotiond consequences ae hugdy magnified for
employees who are dismissed unfairly. Employers as wel as employees should be
accountable for their actions.

The Bill adso creates inequity between employers.  Under proposed sections
170CH(8)(a) and 170CH(9), an employer with 20 employees would have to pay
double the remedy of an employer with 19 employees for exactly the same datutory

wrong (i.e. unfarly dismissng an employee).

Substantive and procedural unfairness

The extent of the differentid trestment between employees of smdl and larger
busnesses should not be underestimated. The Bill gives employers sx months in
which to decide whether an employee is suitable, during which time an employee
cannot gpply for unfair dismissd even if they are dismissed because of illness or for
being a member of a trade union. The Bill effectively removes an employee's right to
be warned about conduct or performance before being dismissed (Schedule 2, Item 5),
contrary to the Internationa Labor Organisation’s Termination of Employment
Convention 1982, and places conditions on ther right to a hearing in the AIRC
(Schedule 2, Item 4). After making it twice as difficult for the employees of amdl
corporations to be heard by the AIRC, the Bill then haves the compensation they can
receive for being unfarly dismissed (Schedule 2, Items 8 and 10), regardiess of how

reprehensible was the employer’ s behaviour.

The differentid trestment even extends to the standard of procedura fairness to gpply
in the AIRC, with proper processes only in place for the employees of larger
busnesses.  The Bill dlows gpplications to be dismissed without a hearing if the
AIRC determines that the agpplicant is excluded by the WR Act or that the gpplication
is frivolous, vexatious or lacking in substance (Schedule 2, Item 4). This only applies
to smal corporations, creating a sysem whereby the rules of natura justice depend on
the dze of the employer. In deciding whether to hold a hearing, the AIRC must take
into account the cost to a business of atending. How is the AIRC to caculate this
cost? In the absence of a hearing, the AIRC could only base its decisons on what the
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employer dates in writing. It could not test the facts and credibility of witnesses on
this or any other point. The ability of a fact-finding tribuna to test witnesses is one
of the recognised hdlmarks of the Audrdian judice sysem. It is no argument for its
dispensation to say that it costs one of the parties too much time and trouble. No
andyss is made of the advantages of conducting hearings nor of the cogt of
dispenang with hearings. Determining evidence on the papers will disadvantage
those with low literacy levels, probably the most vulnerable and disadvantaged

workers of al.

Bad for business

The federd government clams, in essence, that different rules should gpply to smdl
businesses because they are unlikdy to have the human resource menagement <kills
or training to treat dtaff fairly and cannot afford the financia consequences of unfair
dismissd laws under the current legidative regime. The solution, however, is not to
dimulate a race to the bottom in human rdations management. The am should be to
dimulate best practice. There is drong evidence that investing in employees results in
more profitable businesses.  If employees are easer to fire, employers will take less
cae in hiring them. This can only result in lowering human resource management
dandards and a greater likelihood that the wrong person will be chosen for the job.

Poor hiring and firing practices will lead to higher rates of dismissd, lower daff
morae, an inevitable decrease in productivity and much higher turnover costs for the
busness. Poor hiring and firing practices will dso lead to much greater volaility in
employment numbers, as hadtily chosen employees are sacked, new employees are
hired and the cycle repests.

While purportedly addressng the demand sde of the labour market equation, the Bill
gmultaneoudy undermines the supply sde. By undemining one of the mogt
important benefits of permanent, full-time employment — job security — it decreases
incentives for people to rgoin the labour force This is & a time when the mde
paticipaion rate in the full-time labour force is a an dl-time low and the femde
participation rate appears to have stalled.
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Bad for employees

Employees of smdl busness ae frequently disadvantaged with respect to ther
counterparts in large organisations.  They may be less wdl-pad, have fewer
opportunities for promotion or career growth, fewer training opportunities and less job
security.  Economic rationalism has made job security a thing of the past for a
burgeoning number of employees. The shift towards casudisation means that a large
sector of the workforce is more vulnerable than ever in ther dedings with their
employer. In such a climate, the argument for increesing the datutory protection of
workers from cgpricious and unjust dismissd is dronger than the arguments for
decreasing it.

Contrary to the federd government's propaganda on this issue, unfair dismissa laws
do not prevent employers from dismissng employees — they smply require employers
to treat ther employees fairly. The Queendand government is committed to the fair
and jugt treetment of workers. In its landmark Industrial Relations Act 1999 (IR Act),
the government increased workers protection from unfar dismiss and removed the
previous Codition government's inequitable exemption from unfar dismissad laws of

businesses with 15 or less employees.

The only result of the amendments proposed in this Schedule is to drip rights away
from employees because they happen to work for a busness with less than 20
workers. This makes a mockery of one of the objects of the WR Act to provide ‘a fair

godl round'.

Evidence does not support Schedule 2

An important bass put forward by the federa government for tresting smadl
busnesses differently is tha it might creste more employment. This assartion is
based on hypotheses, guesswork and estimates. In a recent paper, the federa
government identified a number of factors contributing to the unemployment rate.
Sgnificant among these are federd income tax arangements. An examindion of
economic anayses of the employment rate in the mgor newspapers for the last month
reveds not one that mentions unfair dismissal laws as arelevant contributory factor.
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As noted in the Queendand government's submisson to the Senate Employment,
Workplace Redions, Smdl Busness and Education Committee regarding the
Workplace Relations Legidation Amendment (More Jobs, Better Pay) Bill 1999,
evidence does not support the federd government's assertion that unfar dismissd
lawvs deter smdl busness from employing people. The survey data provided by
DEWR in its submissons to Senae inquiries into bills seeking to exempt smadl
busness from unfar dismissd laws in both 1998 and 2002 have been roundy
criticised for their methodologies and their conclusons. It is poor policy-making to
drip away the legd rights of a large section of the community in the absence of
empiricaly sound data demongtrating a tangible benfit.

The most recent research quoted in the Explanatory Memorandum does not change
this assessment. The latest piece of survey evidence commissoned by DEWR from
the Mdbourne Inditute of Applied Economic and Socid Research dates that federa
and date unfair dismissa laws impose extra cogts of $1.3 hillion a year on smdl and
medium sized businesses and reduce employment for those on average wages by 0.46
per cent and those on minimum wages by 1 per cent. No information is given in the
report as to how the total impact figure of $1.3 hillion is arrived a, so there is no way
of checking the vaidity of this caculaion.

The employment loss conclusions in the report are based on an assumption that the
wage dadiaty of demand is 0.7. This unusudly high figure is not judified or
explained in the paper. If the cost figures were accepted, a more redisic wage
eladticity of demand figure of 0.2 or 0.3 would reduce the wage impact to between 30
to 40 per cent of that suggested in the paper. However, the costs figures (from which
the employment loss figures are derived) cannot be taken serioudy. The dollar
amounts come from asking the following, highly leading question:

Thinking of the costs in time and money of complying with the law and
reducing your business potential for exposure to unfair dismissal claims, by
how much, in dollars per year, do unfair dismissal laws increase your

business costs?
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The ability of managers to cadculate such a cog, given that it is done on the spur of the
moment in a telephone interview, is highly questionable.  There would be a srong
argument tha managers would subgtantiadly overdate cods in these circumstances,
particularly given the leading nature of the question. The research report provides no
information on the actud number of respondents who answered this question or its
digtribution.

Incredibly, the research paper raises concerns as to why the costs may be understated.
It suggests that in larger firms, managers will be less aware of what these cods are
because they are dispersed throughout the firm and so will tend to indicate unfar
dismissa laws impose no costs on the busness.  This is implausble.  Just because a
respondent does not know the actual cods, it does not mean he/she does not
appreciate that there are costs involved. It seems most unlikely that respondents
would indicate there were no codts involved. They may say they do not know what
the cods are, but this is different to saying there are no cods. In addition, the
datement indicates a complete lack of understanding as to how people respond in
surveys when they are unsure of the answer to a question but fed they would be
expected to know the answer given therr podtion. They are much more likdy to
guess and potentidly overdate the cogts than say they do not know.

The federd government only caculates the costs of its proposds for one of the
stakeholders. An appropriate cost-benefit andyss of changes to unfar dismissa laws
would count the costs to employees of unfar dismissd laws being downgraded or
removed. Not even the dightest attempt is made by the federa government to do this.

There are many interlocking factors, both micro and macro-economic, involved in
whether a business will hire new gaff, for example whether there is enough work to
judify an extra daff member (a reflection of the levd of consumer demand for
busness products and services), the level of confidence and investment in the
economy and the avalability of daff with the reguired training or experience (a
reflection of nationd training, education and wdfare policies). To assart that unfar

dismisd laws have an identifidble bearing on the willingness of business to hire new
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daff is dmplidic in the extreme. To put actud figures on the effect of removing
unfar dismissal lawsis grosdy mideading.

SCHEDULE 3 — OTHER AMENDMENTS RELATING TO TERMINATION
OF EMPLOYMENT

The provisons in Schedule 3 of the Bill ae refered to in the Explanaory
Memorandum as provisons to improve the operation of unfair dismissa law but as set
out in the proposed legidation may operate to diminish the rights of employees who
have been unfairly dismissed.

The most sgnificant amendment is a Item 8, which provides that employees who are
teeminated on the ground of the operaiond requirements of an employer’s
underteking are not dismissed harshly, unjustly or unreasonably unless exceptiond
crcumgances exid.  This provison may be goplied by employers to dismiss
employees for dl sorts of reasons, including discriminatory ones, and use the
argument that the employee was laid off because of the operaiond requirements of
the busness (for example, because the employer could no longer afford to keep the
employee on). The lditude dlowed to employers by the AIRC in determining their
own operationa requirements may have the effect of severdy disadvantaging the
position of employees in making their case.

CONCLUSION

Very few of the objectives of the Bill are achieved by its provisons. It does not
‘improve federd unfar dismissa laws for smdl busness but merdy subjects smdl
corporations to a different and complex unfair dismissas regime. At the same time, it
savagdy undercuts the legd protection of employees from being sacked without good
reeson by these corporations. It does not ‘improve federd unfar dismissal law
generdly’ but dlows employers to dismiss employees on the amorphous basis of the
operationa requirements of the busness, even if the procedures followed to dismiss
the employee are grosdy unfar.
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The Bill may achieve its object of sgnificantly widening the federd law’s coverage
but this in itsdf, is of no clear benefit to anyone. The Bill does not amplify the law
by removing date jurisdiction over unfar dismissd matters — in Queendand's casg, it
merdy subgtitutes a bdanced, draght-forward system in which an employee can
lodge dl pats of a clam in the one tribund, for a complicated and unfar federa
system in which some parts of a cdam might have to be lodged in the AIRC, some in
the state tribuna and othersin the Federa Court.

The only effective way of unifying unfar dismissal laws throughout Audrdia is
through cooperative harmonisation and this should be pursued through the forums of
the Workplace Rdations Minisers Council and the Council of Audrdian

Governments.

The Queendand government beieves that the indudrid reations sysem can only
ddiver podtive economic and socid outcomes if dl mgor dakeholders fed
reasonably comfortable with the mgor eements of the sysem. This can only be
achieved through consultation between government, employers, employees and their
industrid  organisations.  In conddering radicd reforms to its WR Act, the federd
government could adopt the drategy of the Queendand government when it
developed the Industrial Relations Act 1999 (QId) — an independent taskforce to
examine the exiding system and widespread consultation with employers, employees
and the public to ensure that the issues most pressing to these parties are not mistaken.

The Queendand government’s consultative gpproach and its commitment to achieving
an indudrid reations sysem which fosters productivity and commitment have
ddivered podtive outcomes for Queendand industry, the economy and the
community. If the federd government redly wants a sngle, smple sysem which
ddivers better outcomes for employers and employees, it would do well to examine
the Queendand modd.





