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1.0 Introduction

The Australian Industry Group (Ai Group) is one of the largest national industry bodies in Australia, representing approximately 10,000 companies, large and small, in every State and Territory. Members provide more than $100 billion in output, employ more than 1 million people and produce exports worth some $25 billion. Ai Group represents employers in manufacturing, construction, automotive, information technology, telecommunications, labour hire, telecommunications and other industries.

Ai Group has had a strong and continuous involvement in the industrial relations system at the national, industry and enterprise levels for over 130 years. Ai Group is well qualified to comment on the Workplace Relations Amendment (Termination of Employment) Bill 2002.
This submission is made by Ai Group and on behalf of its affiliated organisation, the Engineering Employers' Association, South Australia (EEASA). 

It is not our intention to comment on all aspects of the Bill but rather to outline Ai Group’s position on the significant legislative amendments proposed.

This submission is divided into three parts, aligning with the three schedules in the Bill:

· Schedule 1 – Covering the field of harsh, unjust or unreasonable termination

· Schedule 2 – Termination applications affecting small business

· Schedule 3 – Other amendments relating to termination of employment
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2.0 Schedule 1 – Covering the Field of Harsh, Unjust and Unreasonable Termination

2.1 Ai Group’s support for a unitary industrial relations system in Australia

Ai Group has long held a position of support for a unitary industrial relations system in Australia, for reasons of simplicity, fairness and consistency. A unitary industrial relations system is inherently logical.

In contrast, Australia’s current industrial relations system defies logic. There is a federal industrial relations system and five State systems, with the possibility of a sixth system in Victoria shortly if agreement is not reached between the Federal and Victorian Governments on an approach for setting minimum conditions for Victorian workers. There are some 2000 State awards and 2200 federal awards. There are significant inconsistencies between State and federal industrial relations laws for no valid reason.

Today, Australian companies in industries such as manufacturing are exposed to the full brunt of world competitive pressures.  Globalisation has reshaped and will continue to reshape Australian industry.  Globalisation of markets and production have forced major changes on Australian businesses.  To survive and compete, Australian firms have had to restructure to improve flexibility, efficiency, productivity, quality and customer service. The complexity, duplication, additional cost and wastage of resources which results from the existing intertwined and overlapping federal and State industrial relations systems inhibits the ability of companies to compete in this globally competitive environment. Similar to the restructuring of industry which has been so important, it is important that Australia’s industrial relations systems continue to be restructured to retain their relevance. The implementation of a unitary industrial relations system is an important goal and it is essential that we begin taking steps towards the eventual achievement of such goal. The legislative proposals in Schedule 1 of the Workplace Relations Amendment (Termination of Employment) Bill 2002 represent an appropriate step down the path towards the eventual implementation of a unitary system.  

2.2 Ai Group’s position on Schedule 1 of the Bill

Schedule 1 of the Bill expands the federal unfair dismissal jurisdiction to cover all employees of Constitutional Corporations throughout Australia and prevents such employees accessing unfair dismissal remedies under State laws. 

Ai Group strongly supports this approach but submits that the Bill should be amended to also bring unfair contracts arrangements under the exclusive jurisdiction of the federal system. (Refer to section 2.4 below).

2.3 Merits of the provisions of Schedule 1 of the Bill

2.3.1 Introduction

Numerous problems arise for employers and employees due to the existing highly complex system of intertwined federal and State unfair dismissal laws. Expanding the federal unfair dismissal laws, as proposed in the Bill, would be very worthwhile. 

Victorian workers have been covered under a unitary system of federal unfair dismissal laws since 1996. Ai Group has seen no evidence that Victorian employees are disadvantaged by this situation. It is noteworthy that, while the Victorian Labor Government has expressed concerns about the minimum conditions in Schedule 1A of the Workplace Relations Act and has drafted legislation to address such concerns, it appears to have no concerns about the existing unfair dismissal arrangements in Victoria. 

It is also noteworthy that in 2000, the Victorian Government established a Taskforce, chaired by  Professor Ron McCallum, to investigate and report upon the adequacy of the federal industrial relations laws which applied in Victoria. The Terms of Reference of the Taskforce required it to investigate the adequacy of the Victorian federal unfair dismissal laws, amongst other issues. Significantly, the Taskforce recommended no changes to the Victorian federal unfair dismissal system. 

Schedule 1 of the Bill does not achieve a totally unitary unfair dismissal system, as currently applies in Victoria, because it only extends the federal unfair dismissal system to employees of Constitutional Corporations in other States. However, it moves a long way down the path towards the eventual achievement of such a unitary unfair dismissal system. If the Bill is passed, it would immediately bring most employees under the federal unfair dismissal system and it would also provide some encouragement for State Governments at a later stage to refer the necessary powers to enable the federal unfair dismissal laws to apply to all employees in all States.

2.3.2
There is considerable inconsistency regarding the provisions of federal and State unfair dismissal laws

There are considerable differences between the existing federal and State unfair dismissal laws in the areas of:

· Exempt categories of employees;

· Timeframes for filing of claims;

· Access for award-free employees;

· The criteria against which applications for unfair dismissal are required to be assessed.

Significant differences exist in the relevant State and federal industrial relations statutes, as well as in the State and federal unfair dismissal case law. It is almost impossible for employers and employees to fully comprehend and completely apply all of the requirements of the relevant legislation and case law.

The problems caused by the inconsistencies between federal and State laws have been raised on several occasions by the President of the Australian Industrial Relations Commission (AIRC), The Hon Justice Geoffrey Giudice. In a speech to the ACCI Forum 2000 on 3 March 2000, the President said:

 “…there is widespread support for a universal award safety net. There is probably also a consensus that the safety net should for the most part be uniform and that where differences exist there is a rational explanation for them. ….Precisely how a universal safety net is to be made a reality is a matter for political debate. But whatever the safety net is every employee who needs it should have access to it.”

In April 2001, President Giudice again addressed this subject in his Keynote Address to the Bar Association of Queensland Industrial and Employment Law Conference. He said:

“Our regulatory framework should be designed in a way which accords a high priority to consistency of treatment . . . There is an important related issue concerning minimum standards-referred to in Federal industrial legislation as the award safety net. A great deal has been done in the last 20 years or so to coordinate many basic entitlements through the state and federal industrial award system. But there are still differences in the nature and level of entitlements. Where those differences have no rational basis but are accidents of industrial or political history they advantage some citizens and disadvantage others. This too is a lack of equity and it undermines our society is a significant way.”

More recently, in October 2002, in an address to the Industrial Relations Society of Victoria, the President of the AIRC said:

“…there should be provision for a consistent award safety net in relation to wages and major conditions of employment. This does not mean that uniformity should dictate the outcomes of arbitration, but it does mean that the design of our industrial laws should place emphasis on the elimination of unjustifiable differences in the minimum entitlements in relation to wages, leave, hours or work and so on……This is an important matter of equity as between employees in the various systems. It is also relevant to the cost of employment”.

In Re Victorian Minimum Wage Orders (PR921046, 7 August 2002 per Ross VP, Watson SDP, Lewin C at para 92) a Full Bench of the Commission made the following observations: 

“In this regard we endorse the remarks made by the President, Giudice J, in a recent speech to which the VTHC made reference in its submissions:

‘Our regulatory framework should be designed in a way which accords a high priority to consistency of treatment . . . There is an important related issue concerning minimum standards – referred to in Federal industrial legislation as the award safety net.  A great deal has been done in the last 20 years or so to coordinate many basic entitlements through the state and federal industrial award systems.  But there are still differences in the nature and level of entitlements.  Where those differences have no rational basis but are accidents of industrial or political history they advantage some citizens and disadvantage others.  This too is a lack of equality and it undermines our society in a significant way”.

The amendments proposed in Schedule 1 of the Bill would significantly improve consistency of treatment under unfair dismissal laws for a large proportion of Australian employees.

2.3.3
There is considerable confusion amongst employers and employees about which laws apply in their circumstances

In Ai Group’s experience, there is considerable confusion amongst employers and employees about which laws apply in their circumstances – federal or State. Many larger companies employ specialized human resources and/or industrial relations staff to assist them to identify the laws which apply and to comply with the requirements of such laws. Even where such staff are employed, it is a significant challenge for any organization to fully understand and implement all of the requirements of the relevant legislation and case law. It is much harder for smaller companies without specialized personnel to understand their obligations.

Evidence of the confusion can be found in the large number of applications which are filed in the wrong jurisdiction. When this occurs, significant additional costs can be incurred by both employers and employees. 

The following example sets out the steps which are involved in an unfair dismissal case, where an application has been incorrectly filed in the NSW industrial relations system rather than the federal system. These steps do not include the obvious requirements to  conduct investigations, interview staff, arrange representation, prepare for hearings, draft witness statements, prepare witnesses and so on.

Step 1

Completion of paperwork by the employee and employer and submission of such paperwork to the Industrial Relations Commission of NSW.

Step 2

Attendance at a Preliminary Hearing of the IRC of NSW.

Step 3

If the employee does not accept that the claim is filed in the wrong jurisdiction at Step 2, a formal hearing takes place to determine whether or not the IRC of NSW has jurisdiction to hear the matter.

Step 4

Completion of paperwork by employee and employer in the AIRC.

Step 5
Compulsory Conference in the AIRC -  which is usually held before an Industrial Registrar or a retired AIRC Member.

Step 6
If the matter is not settled at Step 5, a further Compulsory Conference is held before a current Member of the AIRC.

Step 7

If the matter is not settled at Step 6, a formal hearing takes place before the AIRC.

Step 8
If a finding is made that the dismissal was harsh, unjust or unreasonable, a further hearing takes place to consider submissions on the appropriate remedy.

Step 9
Decision made by the AIRC regarding the remedy

Given the above, it is not surprising that the AIRC’s 2002 annual report shows that an increasing number of unfair dismissal matters are being settled at the Conciliation stage:

1999 –2000
72% settled at Conciliation stage

2000 –2001
73% settled at Conciliation stage

2001 –2002
75% settled at Conciliation stage

The above figures contrast starkly with 1995-96 when only 53% were settled at the Conciliation stage.

In Ai Group’s experience, a very large proportion of the matters settled at the Conciliation stage are settled because the relevant company makes a commercial decision to offer the applicant ex-employee an amount of money to avoid the company incurring the considerable time and expense of defending the unfair dismissal case in formal proceedings.

The existing complex unfair dismissal laws and procedures encourage speculative claims.

2.3.4
It is very common for a company to be bound by both federal and State unfair dismissal laws for different employees

Numerous employers are bound by several different sets of unfair dismissal laws. This situation applies very commonly to small businesses as well as larger organizations. 

Consider the following very realistic and common examples.

Example 1 – A large member of Ai Group in the metal industry with operations in each State 

Federal unfair dismissal laws -
Apply to the company’s manufacturing and maintenance employees in NSW, Vic, QLD, SA, Tasmania, ACT and NT, together with the administrative employees in Vic, ACT and NT;

WA State unfair dismissal laws -
Apply to the company’s manufacturing, maintenance and administrative employees in WA (NB. The federal Metal Industry Award does not apply in WA);

NSW State unfair dismissal laws  -
Apply to the administrative employees in NSW;

QLD State unfair dismissal laws - 
Apply to the administrative employees in QLD;

SA State unfair dismissal laws - 
Apply to the administrative employees in SA;

Tas. State unfair dismissal laws - 
Apply to the administrative employees in Tasmania.

Example 2 – A small metal industry business in NSW with 5 fitters and 1 clerk – a member of Ai Group

Federal unfair dismissal laws - 
Apply to the fitters;

NSW State unfair dismissal laws - 
Apply to the clerk.

The provisions of the Bill would address the problem identified in the above examples of one employer being required to comply with various different sets of unfair dismissal laws, for nearly all Australian employers. If the Bill is passed, all employees of Constitutional Corporations would be bound under the same unfair dismissal laws for all of their employees – that is, the federal laws. Further, given that the vast majority of employers which are not Constitutional Corporations operate in only one State, such employers would only need to comply with one set of unfair dismissal laws – those of the relevant State. 

2.3.5
Some State Industrial Tribunals permit unfair dismissal claims to be pursued by federal employees, therefore encouraging forum-shopping

In some States, it is clear that employees covered by federal awards are not able to bring claims for unfair dismissal.  For example, in Moore v Newcastle City Council; Re the Civic Theatre Newcastle (1997) 77 IR 210, a Full Bench of the NSW Industrial Relations Commission held that federal award employees have no access to remedies under the NSW Industrial Relations Act 1996 in relation to termination of employment.  

In other States, however, it is equally clear that federal award employees are not excluded from the State unfair dismissal jurisdiction. 

In City of Mandurah v Hull (2000) 48 AILR 13-205, the Western Australian Industrial Appeal Court held that the definition of “employee” in the WA Industrial Relations Act 1979 could include federal award employees.  The Court found no inconsistency, direct or indirect, between the federal award in question and the State legislation.  

It is apparent from the above cases that whether or not federal award employees are able to access remedies under State unfair dismissal laws will depend upon where the particular employee lives and works.  Some States grant access, others deny it.  There is no rational basis for the differential treatment.  It is merely a product of an employee’s place of residence.  This is an entirely unsatisfactory basis upon which the rights and obligations of employees and employers should be determined.

Recently, a Full Bench of the AIRC in Solahart Industries Pty Ltd v AMWU (PR924402, 7 November 2002 per Giudice J, Polites SDP, Whelan C) viewed allegations of "jurisdiction-hopping" as a “serious matter” and stated (at para 25):

“We are conscious of the problems which can arise if parties seek to move in and out of industrial jurisdictions for short-term gain.”

2.4 Scope of the “covering the field” provisions in the Bill and the need to extend the scope to cover unfair contracts arrangements 

The Bill expands the federal unfair dismissal jurisdiction to cover all employees of Constitutional Corporations and prevents such employees accessing unfair dismissal remedies under State laws. Ai Group strongly supports this approach but submits that Bill should be amended to also bring unfair contracts arrangements relating to Constitutional Corporations under the exclusive jurisdiction of the federal system.

The unfair contract provisions in the NSW Industrial Relations Act 1996 have proved to be highly problematic. The provisions have become a de facto unfair dismissal system, particularly for senior managers wishing to challenge the quantum of their termination payments. In several cases, multi-million dollar compensation payments have been awarded. Despite several attempts by the NSW Government to amend the legislation to address the problems, the provisions remain a significant and unreasonable burden on New South Wales employers.  The Queensland provisions have been in operation for a shorter period of time than the NSW provisions and it is still unclear whether or not they will prove to be as damaging to employers as those in NSW.

Unfair contracts legislation already exists in the Workplace Relations Act in sections 127A, 127B and 127C. These provisions have been in the Act for many years and are operating effectively. 

Recent decisions by the NSW Industrial Relations Commission have suggested that there is no blanket prohibition against a federal award employee bringing an unfair contract claim for additional compensation upon termination under s.106 of the NSW Industrial Relations Act 1996, notwithstanding the availability of federal remedies.  Again, this raises the serious problem of inconsistent treatment – advantaging some working citizens and disadvantaging others (depending upon which part of Australia they reside in).

In Thornthwaite v Australian National Credit Union Limited [2002] NSWIRComm 240, Haylen J of the NSW Industrial Relations Commission rejected an argument that as a federal award and federal agreement applied to the applicant, the applicant could not bring an action under section 106 of the NSW Act.  

In this case, the applicant sought orders for 12 months’ pay in lieu of notice and redundancy pay (at the rate of 6 weeks per year of service), plus outplacement assistance.  Upon termination, the applicant had been provided with a redundancy package in accordance with the terms and conditions under the federal award and certified agreement.

In dismissing the employer’s objection, Haylen J expressed the view that (at paragraphs 81-82):

“ . . . orders made under s 106 of the Act would not usually be inconsistent with a law of the Commonwealth, namely the provisions of a certified agreement or award.

If a more particularised analysis is undertaken it appears that the award and the agreement are not comprehensive in nature and are not intended to cover the field . . . 

A further matter to be considered in light of recent legislative developments is the nature of Federal award regulation. While it was appropriate for the court in the Metal Trades Industry Association case to describe, in 1982, the awards of the Federal Commission as being comprehensive in nature and regulating terms and conditions of employment in a detailed fashion, that description is no longer apt. 

The Workplace Relations Act 1996 brought about a most significant change. Section 89A limited, in a decisive way, the matters which may be contained in an award of the Commission. One of the principal objects of the Act was to ensure that the primary responsibility for determining matters affecting the relationship with employers and employees rested with the employer and employees at the workplace or enterprise levels.  Awards were not only no longer to be comprehensive but were relegated to safety net arrangements to be supplemented by enterprise arrangements. 

In that context and having regard to the minimum rates nature of both the agreement and the award relied on by the respondent in these proceedings, it is not possible to say that there is a legislative intent that those instruments are to cover the field in relation to every subject matter with which they deal. 

Section 152 of the Workplace Relations Act will, therefore, not assist the respondent's argument.  Amendments to s 152 made in 1996 and 1997 (and particularly the introduction of ss. 1A) suggest that the field of exclusive coverage of federal awards has been considerably narrowed in comparison with the operation of s 65 of the Conciliation and Arbitration Act.  Further,      s 152 will not apply when the State law deals with a different matter, namely, the contract of employment at common law."

Again, in Scott v Picone [2002] NSWIRComm 239, Haylen J rejected an employer’s argument that the applicant’s termination entitlements were matters covered by the federal Pastoral Industry Award 1986 (at paragraph 52):

“ . . . for the reasons set out in Thornthwaite, I adhere to the following conclusions:

a. to establish the operation of s 152 of the Workplace Relations Act, the matter dealt with by the Federal award must be established with precision;

b. even where there is a comprehensive federal award, a consideration of its terms may indicate that there are areas left for the operation of a state law;

c. it is usual for federal awards to operate against the background of general statute law, both state and federal, which are not intended to be displaced by the award provisions;

d. section 106 of the NSW IR Act is a general statutory provision whose field of operation may be described as dealing with contractual unconscionability, a field not usually addressed by federal awards or agreements;

e. that the contention cannot be sustained that a minimum rates award, standing alone and made in compliance with the provisions of s 89A of the Workplace Relations Act 1996 evinces an intention to cover the field in relation to the matters with which it deals;

f. that such an award made under commonwealth law does not, simply by its own operation, become part of the contract of employment – the commonwealth law and awards made under it, without more, do not operate in the same field nor deal with the same matter as s 106 of the New South Wales IR Act”.

Haylen J also adopted the above conclusions in Hogan v Employment National (Administration) Pty Ltd [2002] NSWIRComm 313 at para 205 in which it was held that a probationary employee engaged under a federal AWA could seek relief under section 106. 

In that case, the Commission reduced a three-month probationary period which was stipulated in the AWA to two months, and awarded the applicant $18,000 compensation, plus interest and costs. 
Ai Group submits that the Workplace Relations Amendment (Termination of Employment) Bill should be amended to bring unfair contracts arrangements relating to Constitutional Corporations under the exclusive jurisdiction of the federal system. This will assist in preventing the NSW unfair contracts jurisdiction (and the unfair contracts jurisdictions in other States) being used to undermine the intention of the Workplace Relations Amendment (Termination of Employment) Bill.

3.0 Schedule 2 – Termination Applications Affecting Small Business

3.1 Ai Group’s position on Schedule 2 of the Bill

Schedule 2 of the Bill simplifies the unfair dismissal laws applicable to small businesses and introduces some special arrangements to reduce the burden of the laws on such businesses. It is very important that the proposed legislation be enacted without delay. Small business members of Ai Group consistently express the view that the unfair dismissal laws operate as a disincentive for them to employ new staff.

Ai Group strongly supports Schedule 2 of the Bill but proposes a few additional amendments to reduce the burden of the unfair dismissal laws on small businesses.
3.2 Definition of a “small business employer”

The proposed definition of a “small business employer” in Item 2 of Schedule 2 of the Bill applies to those employers who employ less than 20 people. Whilst we do not oppose this approach, Ai Group would prefer that the definition in the Corporations Act 2001 apply. The Corporations Act defines small businesses as those which do not meet at least two of the following characteristics:

1. Up to 50 full-time employees (or equivalent);

2. Up to $5 million in gross assets;

3. Up to $10 million in gross operating revenue.

The above approach recognizes that some industries are labour intensive (eg. clothing industry, labour hire industry) and small businesses in such industries typically employ many more employees than small businesses in capital intensive industries.  

3.3 Extending the “qualifying period of employment” for employees of small businesses

In Ai Group’s submission to the Senate Committee on the Workplace Relations Amendment (Fair Dismissal) Bill - which sought to totally exempt small businesses from the unfair dismissal laws - Ai Group proposed a compromise to the political parties. 

Part of our proposed compromise was to extend the “qualifying period of employment” under the Act from three months to 12 months for small businesses. The other element of our proposal is set out in section 3.4 below. 

It is noteworthy that in the United Kingdom, employees of all businesses are excluded from pursuing an unfair dismissal case until they have had 12 months of continuous employment (subject to certain exemptions, such as termination due to trade union membership).

Ai Group continues to support the compromise position which we proposed last year and, accordingly, we submit that the Workplace Relations Amendment (Termination of Employment) Bill should be amended to extend the “qualifying period of employment” to 12 months - rather than the six months currently contained within the Bill.
However, if Ai Group’s proposed 12 month “qualifying period of employment” for small businesses is not achievable, then Ai Group supports the extension of the qualifying period to six months as proposed in Item 3 of Schedule 2 of the Bill. Such a qualifying period would reduce the disincentive for small businesses to employ new staff, whilst at the same time preserving the rights of longer serving employees.

3.4 Reducing some of the major constraints of procedural fairness for small businesses

At the present time, under the unfair dismissal laws, an employee of any business (large or small) needs to prove that his or her dismissal was “harsh, unjust or unreasonable”. That is, the same general standard applies to businesses of all sizes. 

The Act was amended in August 2001 to require the Australian Industrial Relations Commission (AIRC) to take into account the differing capacities of businesses of different sizes to comply with dismissal policies and procedures. However, such amendment, while worthwhile, still requires a small business employer to demonstrate that procedural fairness has been afforded to a dismissed employee, including proving that the employee was warned about unsatisfactory conduct or performance (s.170CG(3)(d)). 

The Act also enables the Commission to take into account any matters which it considers relevant when assessing unfair dismissal applications (s.170CG(3)(e)). Unfortunately, virtually all of the Full Bench and other AIRC decisions which have become unfair dismissal case precedents and which Commission Members consider relevant when dealing with unfair dismissal cases, relate to large businesses. Applying the onerous procedural fairness requirements which have developed in the unfair dismissal case law to small businesses is not fair. 

Without written policies and procedures, proving that procedural fairness has been extended to a dismissed employee several months after a termination can be very difficult for small businesses.

In Ai Group’s submission to the Senate Committee on the Workplace Relations Amendment (Fair Dismissal) Bill, Ai Group proposed a compromise to the political parties. In addition to proposing that the “qualifying period of employment” under the Act be extended from three months to 12 months for small businesses (as set out in section 3.3 above), we proposed that the Act be amended to reduce some of the major constraints of procedural fairness on small businesses by simply requiring that such businesses:

· Have a valid reason for terminating the employment of an employee;

· Notify the employee of the reason for the dismissal; and

· Give the employee an opportunity to respond to any reason related to his or her capacity or conduct before terminating their employment. 

Such an approach meets the standard of procedural fairness prescribed by Article 7 of the ILO Convention Concerning Termination of Employment at the Initiative of the Employer (Schedule 10 of the Act). The Act currently incorporates a much higher standard, for example, by requiring in s.170CG(3) that warnings be given. The application of this higher standard to small businesses is not in the national interest.

The approach adopted within Item 5 of Schedule 2 of the Workplace Relations Amendment (Termination of Employment) Bill is consistent with the compromise proposal which Ai Group submitted last year and we strongly support the legislative amendments proposed. The Bill strikes an appropriate balance between maximising employment and protecting Australian workers.

3.5 Streamlining the procedures relating to unfair dismissal applications by employees of small businesses and reducing the maximum compensation which may be awarded against small businesses

A series of legislative amendments are proposed within Item 4 and Items 6-16 of Schedule 2 of the Bill which would reduce the burden of the unfair dismissal laws on small businesses. The proposed amendments would:

· Reduce the cost of defending unfair dismissal cases for small businesses;

· Reduce the disruption to small businesses when unfair dismissal claims are pursued against them;

· Require the Commission to have regard to the size of the employer’s business when considering an appropriate remedy in an unfair dismissal case involving a small business employer; and

· Reduce the maximum compensation that may be awarded to an employee of a small business employer whose dismissal is found to be harsh, unjust or unreasonable.
Ai Group supports the provisions of the Bill. The Bill recognizes that the cost of defending and/or settling an unfair dismissal case impacts more heavily on smaller businesses given their fewer financial resources and the fact that they typically do not employ specialist human resource staff.

Table 1 –Ai Group’s position on the provisions of the Workplace Relations Amendment (Termination of Employment) Bill 2002 : Schedule 2 – Termination applications affecting small business
	Proposed Amendment
	Ai Group’s 

Position
	Basis of Ai Group’s Position

	To insert definitions of  “small business employer” and “relevant time” (Items 1 and 2 – s.170CD (1))
	Supported, but we would prefer that a small business be defined in a similar manner to the Corporations Act 2001.

	The proposed definition of a “small business employer” in the Bill applies to those employers who employ less than 20 people. While we do not oppose this approach, Ai Group would prefer that the definition in the Corporations Act 2001 apply. This Act defines small businesses as those which do not meet at least two of the following characteristics:

· Up to 50 full-time employees (or equivalent);

· Up to $5 million in gross assets;

· Up to $10 million in gross operating revenue.



	To extend the “qualifying period of employment” for employees of small business employers from 3 months to 6 months. (Item 3 – s.170CE(5B)(a))


	Supported, but we would prefer that the qualifying period be extended to 12 months.
	In Ai Group’s submission to the Senate Committee on the Workplace Relations Amendment (Fair Dismissal) Bill - which sought to totally exempt small businesses from the unfair dismissal laws - Ai Group proposed a compromise to the political parties. Part of our proposed compromise was to extend the “qualifying period of employment” under the Act from three months to 12 months for small businesses. 

It is noteworthy that in the United Kingdom, employees of all businesses are excluded from pursuing an unfair dismissal case until they have had 12 months of continuous employment (subject to certain exemptions, such as termination due to union membership).

Ai Group continues to support the compromise position which we proposed last year and, accordingly, we submit that the Workplace Relations Amendment (Termination of Employment) Bill should be amended to extend the “qualifying period of employment” to 12 months - rather than the six months currently contained within the Bill.
However, if Ai Group’s proposed 12 month “qualifying period of employment” for small businesses is not achievable, then Ai Group supports the extension of the qualifying period to six months as proposed in the Bill. Such a qualifying period would reduce the disincentive for small businesses to employ new staff, whilst at the same time preserving the rights of longer serving employees.

	To allow the Commission to dismiss an unfair dismissal application relating to an employee of a small business employer without holding a hearing if the claim is beyond the Commission’s jurisdiction or if the application is frivolous, vexatious or lacking in substance. (Item 4 – s.170CEC(1),(2),(3), (4) & (5))

	Supported


	S.170CEC complements the other simplified unfair dismissal procedures for small businesses contained within the Bill. It recognises that the cost of attending formal hearings and defending an unfair dismissal case impacts more heavily on smaller businesses given their fewer financial resources and their reduced ability to arrange coverage when staff are required to attend Industrial Commission hearings. This section also recognises the fact that small businesses typically do not employ specialist human resource staff with knowledge of unfair dismissal proceedings. 



	To prevent appeals to a Full Bench of the AIRC and applications for variation or revocation of orders being used to undermine the objectives of the simplified unfair dismissal procedures for small businesses. (Items 15 and 16 – ss.170JD(4) and 170JF(3))
	Supported
	There are ample protections built into s.170CEC to ensure that employees of small businesses are treated fairly by the AIRC when it makes decisions under that section of the Act. 

The measures in s.170JD(4) and s.170JF(3) complement the other simplified unfair dismissal procedures for small businesses contained within the Bill. These provisions recognise that the cost of attending formal hearings and defending an unfair dismissal case impacts more heavily on smaller businesses given their fewer financial resources and their reduced ability to arrange coverage when staff are required to attend Industrial Commission hearings. These sections also recognise the fact that small businesses typically do not employ specialist human resource staff with knowledge of unfair dismissal proceedings. 



	To provide clear and simple criteria for the AIRC to use in assessing unfair dismissal applications relating to employees of small businesses. (Item 5 – s.170CG(3))


	Supported
	Simplifying the criteria, as set out in s.170CG(3) of the Bill, would serve a dual purpose. Greater guidance would be provided to the Commission on the factors which would need to be taken into account when assessing unfair dismissal applications relating to small businesses. In addition, greater guidance would be provided to small business employers on the steps which they would need to take prior to dismissing an employee to avoid unfair dismissal claims.

In Ai Group’s submission to the Senate Committee on the Workplace Relations Amendment (Fair Dismissal) Bill, Ai Group proposed a compromise to the political parties. We proposed that the Act be amended to simply require that small businesses:

· Have a valid reason for terminating the employment of an employee;

· Notify the employee of the reason for the dismissal; and

· Give the employee an opportunity to respond to any reason related to his or her capacity or conduct before terminating their employment. 

Such an approach meets the standard of procedural fairness prescribed by Article 7 of the ILO Convention Concerning Termination of Employment at the Initiative of the Employer (Schedule 10 of the Act). The Act currently incorporates a much higher standard, for example, by requiring in s.170CG(3) that warnings be given. The application of this higher standard to small businesses is not in the national interest.

The approach adopted within Item 5 of Schedule 2 of the Workplace Relations Amendment (Termination of Employment) Bill is consistent with the compromise proposal which Ai Group submitted last year and we strongly support the legislative amendments proposed. The Bill strikes an appropriate balance between maximising employment and protecting Australian workers.


The proposed amendments recognize that the cost of defending and/or settling an unfair dismissal case impacts more heavily on smaller businesses given their fewer financial resources and the fact that they typically do not employ specialist human resource staff.

	


	


4.0 Schedule 3 – Other Amendments Relating to Termination of Employment

In Schedule 3 of the Bill, various amendments are proposed to the unfair dismissal laws. Ai Group supports all of the amendments. Specific comments about the more significant amendments are set out in the following table.

Table 2 –Ai Group’s position on the provisions of the Workplace Relations Amendment (Termination of Employment) Bill 2002 : Schedule 3 – Other amendments relating to termination of employment
	Proposed Amendment
	Ai Group’s 

Position
	Basis of Ai Group’s Position

	To prevent unfair dismissal actions, other than in exceptional circumstances, where termination of employment arises from the operational requirements of a business. (Items 1, 4, 5, 7 and 8 – s.170G(3) & (4))


	Supported

	Making employees redundant has become a legal “minefield” for employers. Several recent AIRC and Federal Court decisions have caused great concern amongst employers and such concern is deterring some employers from implementing necessary restructuring plans due to the perceived risks involved.

It is not in the national interest for employers to be subjected to  lengthy and costly unfair dismissal proceedings in circumstances where employees are made redundant. In such circumstances, employees are entitled to severance pay. Severance payments provide appropriate compensation for termination of employment.

In some recent cases, the AIRC has awarded compensation to redundant employees in unfair dismissal proceedings despite the fact that such employees received very generous over-award redundancy payments. 

The Bill retains the ability for the Commission to deal with unfair dismissal claims relating to employees made redundant in exceptional circumstances. This approach is fair and strikes the right balance.



	To require the Commission to first consider whether reinstatement is appropriate before making a compensation order. (Item 9 – s.170CH(2A).


	Supported
	It is appropriate that the Commission be required to consider whether or not reinstatement is appropriate before compensation is ordered in an unfair dismissal matter. Indeed, the legislative change appears to be consistent with the Commission’s current approach.  However, it is very important that the Commission retain the power to decide whether reinstatement is appropriate in a given case. 

In the vast majority of unfair dismissal cases, neither the relevant employer nor the dismissed employee support reinstatement. Contested unfair dismissal cases very often widen any differences between the parties and exacerbate any breakdown in the relationship.

	To require the AIRC to have regard to the conduct of employees in assessing applications and determining remedies. (Items 3, 6, 12 & 13 – ss.170CG(3) &(3A) & 170CH(7A)).
	Supported


	It is appropriate that an employee’s conduct be taken into account, not only in assessing whether a dismissal is fair but also in determining any remedy.

	To require the Commission to take into account any earnings of a dismissed employee from other employment following their dismissal, before making a reinstatement order. (Items 10 and 11 – s.170CH)
	Supported
	It is appropriate that the Commission assess the financial loss suffered by a dismissed employee in determining the appropriate amount of compensation for lost remuneration when a reinstatement order is to be made. 

Consider the example, of a dismissed employee who earned $50,000 per year before their dismissal and who obtained employment immediately after the termination of their employment on a similar salary of $50,000 per year. If he or she was eventually reinstated with their former employer 12 months later (a realistic timeframe given all of the steps involved in an unfair dismissal case), without the proposed legislative amendment the employee might receive twice their salary for the 12 month period (ie. $100,000). Windfall gains such as this are inappropriate and they encourage speculative claims.
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