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Mr John Carter
Secretary
Employment, Workplace Relations and Education Legislation Committee
Australian Senate
Parliament House
CANBERRA  ACT  2600

Dear Mr Carter

Research Agencies Legislation Amendment Bill 2002
Thank you for your letter of 1 July 2002 inviting the Department of Finance and Administration to provide a submission in relation to the Research Agencies Legislation Amendment Bill 2002 (‘the Bill’) to the Senate Employment, Workplace Relations and Education Legislation Committee. 

In general terms, I am advised that the intent of the Bill is to enable the Australian Institute of Marine Science (AIMS) and the Australian Nuclear Science Technology Organisation (ANSTO) to pursue business opportunities associated with the commercialisation of their research activities.  I understand that the Bill includes changes, inter alia, to thresholds for approval of contracts by the responsible Minister, and (in the case of AIMS) to borrowing and lending requirements.

I understand that your Committee is interested in the reporting requirements that would apply to contracts entered into by the Australian Institute of Marine Science (AIMS) and the Australian Nuclear Science Technology Organisation (ANSTO) if the Bill is enacted.

The short answer is that there are no standard requirements for these agencies to report publicly on individual contracts under either the enabling legislation (existing and/or as proposed), or under the relevant statutory framework - the Commonwealth Authorities and Companies Act 1997 (CAC Act) and associated Finance Minister’s Orders (FMOs).  However, this framework does incorporate accountability and governance requirements with which AIMS and ANSTO are required to comply.

Agency Enabling Legislation

AIMS and ANSTO were established by the Australian Institute of Marine Science Act 1972 and the Australian Nuclear Science and Technology Organisation Act 1987.  I am advised that neither of these acts prescribe specific reporting requirements for the respective agencies, nor are there any specific requirements included in the Research Agencies Legislation Amendment Bill 2002.  

Reporting requirements under the CAC Act
AIMS and ANSTO are Commonwealth authorities for the purposes of the CAC Act. 

The CAC Act establishes a standard accountability framework as well as a standard set of corporate governance principles which align the requirements relating to the conduct of directors and officers of Commonwealth authorities with those applying to directors and officers of companies under the Corporations Act 2001.  

There are currently 83 Commonwealth authorities whose operations vary greatly in terms of both their scale and their nature.  As such, it would be impractical to set absolute reporting thresholds that would be appropriate across all Commonwealth authorities.  Accordingly, there are no provisions in the CAC Act requiring reporting of individual contracts.  This situation is analogous to that of companies operating under the Corporations Act 2001 and the Australian Stock Exchange (ASX) Listing Rules neither of which mandate absolute reporting thresholds.  That said, the reporting obligations imposed by the CAC Act are more rigorous than those imposed by either the Corporations Act 2001 or the ASX Listing Rules. 

The accountability framework established by the CAC Act imposes what may be termed both ‘internal’ and ‘external’ reporting obligations on Commonwealth authorities.  

The most important ‘internal’ reporting obligations are established by section 16 of the Act.  Section 16 imposes a proactive responsibility on the directors of an authority to keep the responsible Minister informed of the authority’s (and its subsidiaries’) operations. Section 16 also empowers the responsible Minister and the Finance Minister to request any "reports, documents or information", including commercial-in-confidence material.

The major ‘external’ reporting requirement is the obligation imposed by section 9 of the CAC Act to prepare an annual report in accordance with Schedule 1 of the Act for tabling in each House of the Parliament.  Clause 1 of Schedule 1 requires the annual report to include:

· financial statements prepared in accordance with FMOs;

· a report by the Auditor-General on the financial statements; and

· a report of operations prepared in accordance with FMOs. 

The FMOs for financial statements require that they be prepared in accordance with the Australian Accounting Standards and impose reporting requirements at least as stringent as those imposed on companies by the Corporations Act 2001 and the ASX Listing Rules.  While the FMOs do not require disclosure of individual contracts or transactions, they do require disclosure in aggregate of material contractual obligations as follows: 

· if presently obliged (for example, the other party has performed its services), the amount of any obligations are included as liabilities in the statement of financial position; and

· if the obligation is conditional on performance by the other party, it must be included in a schedule of commitments. The format of this schedule requires the disclosure of the nature, amount and maturity of each category of commitments, but does not include details of individual contracts. 

The FMOs for the report of operations incorporate all the relevant annual reporting requirements in the Corporations Act 2001 and the ASX Listing Rules as well as imposing a range of additional requirements, including:

· Specifying the authority’s enabling legislation.

· Details of the organisational structure, directors and any indemnities issued to officers of the authority.

· A statement of the main corporate governance practices in place.

· A review of the year’s activities in relation to the authority’s statutory functions, corporate plan, principal outputs and contributions to outcomes.  The review should:  

· identify factors, events or trends influencing performance,

· address the efficiency and effectiveness of operations and the links between outputs and outcomes, 

· report on operational and financial results including major investing activities and key performance indicators,

· identify any significant changes in the authority’s principal activities and developments since the end of the financial year that may significantly affect future operations or financial results, and

· disclose any significant events, of the type mentioned in section 15 of the Act, which have taken place.  [Section 15 imposes a duty on authorities to inform the responsible Minister of any proposal to form a company, to acquire or sell a significant shareholding, or to acquire, commence, cease or dispose of a significant business.]

· Details of any relevant judicial decisions and any relevant reports prepared by the Auditor-General, Parliamentary Committee or Commonwealth Ombudsman.

· Details of any notifications by the Minister of either general policies of the Government or specific directions under the relevant enabling legislation.  

Finally, section 16 of the Auditor-General Act 1997 empowers the Auditor-General to conduct performance audits of Commonwealth authorities and requires a copy of the audit report to be tabled in each House of the Parliament.

I hope that this information will be of assistance to the Committee.

Yours sincerely

Kathryn Campbell
Acting General Manager
Budget Group
  August 2002

� EMBED Word.Picture.8  ���








C:\WINDOWS\TEMP\Response to Senate EWRE Committee - Science Agencies Bill.doc
Last Saved: 22/08/02 16:59
King Edward Terrace, Parkes ACT ( Telephone 02 6215 2222 ( Facsimile 02 6215 3254 ( Internet www.finance.gov.au

C:\WINDOWS\TEMP\Response to Senate EWRE Committee - Science Agencies Bill.doc

Last Saved: 22/08/2002 4:59 PM

[image: image3.wmf]_1040734658.doc
[image: image1.png]DEPARTMENT OF

FINANCE AND

ADMINISTRATION








