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SENATE EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION LEGISLATION COMMITTEE

INQUIRY INTO THE RESEARCH AGENCIES LEGISLATION AMENDMENT BILL 2002

SUBMISSION BY THE DEPARTMENT OF EDUCATION, SCIENCE AND TRAINING
Recent reviews of Australia’s science and innovation system (the Chief Scientist’s Australian Science Capability Review, The Chance to Change, and the report of the Innovation Summit Implementation Group Innovation-Unlocking the Future) have emphasised the need to improve the commercialisation of Australian research, including that of Government research agencies.
The Commonwealth Government’s innovation strategy, Backing Australia’s Ability, identified the need to examine barriers to the commercialisation of government-funded research.  As part of the then Department of Industry, Science and Resources’ work on this matter, the enabling legislation for the Commonwealth Scientific and Industrial Research Organisation (CSIRO), the Australian Institute of Marine Science (AIMS) and the Australian Nuclear Science and Technology Organisation (ANSTO) was examined by the Australian Government Solicitor to determine whether it inhibits the commercialisation of research developed by these agencies.
The Australian Government Solicitor found that the functions of CSIRO allow it to participate in the commercial production and marketing of a wide range of sciences. CSIRO can utilize the full extent of Commonwealth constitutional power and its functions are broad and are not limited to particular areas of science. Both the Australian Institute of Marine Science Act 1972 and the Australian Nuclear Science and Technology Organisation Act 1987, AIMS’ and ANSTO’s enabling legislation, were found to impose certain restrictions on commercialisation activities.

The Government decided that the impediments to commercialisation in the AIMS and ANSTO Acts should be addressed through the legislative amendments contained in the Research Agencies Legislation Amendment Bill 2002. The amendments will clear the way for the Commonwealth to capture more fully the commercial benefits of research by AIMS and ANSTO, and for improved commercialisation outcomes that will see more ideas from research agencies taken up by business. They will facilitate potentially greater returns to agencies, including through having the flexibility to take equity positions in spin-off companies as well as the more traditional capture of revenue through early licensing arrangements.  While returns from the licensing route are faster and easier to achieve, they are rarely substantial.

Each of the reasons put forward by the Opposition for the Bill’s referral to the Senate Committee are addressed below:

1) Financial reporting requirements possibly too weak and inappropriate

The statutory science agencies are subject to detailed financial reporting requirements of the Commonwealth Authorities and Companies Act 1997 (CAC Act) as well as the provisions of the enabling legislation. 
The reporting obligations of Commonwealth Authorities as set out in sections 9-17 of the CAC Act are that:

· Directors must prepare an annual report which is to be tabled in the Parliament 

            (s 9);

· The Financial Statements must be prepared in accordance with the Finance Minister’s orders (s 9 and Schedule 1);

· Directors must ensure that all relevant subsidiary’s financial statements are audited by the Auditor-General (s 12);

· Directors must prepare budget estimates for each financial year (s 14);

· The Finance Minister may request interim reports (s 13); and

· The responsible Minister should be notified of significant events (s 15).

Section 15 of the CAC Act in particular, requires that the responsible Minister must immediately be informed in writing if a Commonwealth Authority or its subsidiary proposes to do any of the following:

(a) 
form a company or participate in the formation of a company;

(b)
participate in a significant partnership, trust, unincorporated joint venture or 

            similar arrangement;

(c) 
acquire or dispose of a significant shareholding in a company;

(d)
acquire or dispose of a significant business;

(e) 
commence or cease a significant business activity;

(f) 
make a significant change in the nature or extent of its interest in a significant

             partnership, trust
, unincorporated joint venture or similar arrangement. 

Further, section 16 requires that the Directors of a Commonwealth Authority must:
(a)
      keep the responsible Minister informed of the operations of the authority and its

            subsidiaries;

(b)       give the responsible Minister such reports, documents and information in relation

            to those operations as the responsible Minister requires; and 

(c)       give the Finance Minister such reports, documents and information in relation to

            those operations as the Finance Minister requires.

Through these and other provisions of the CAC Act, ANSTO and AIMS will be required to keep the Minister informed of the broader range of commercial activities countenanced in the Bill.  For example, an investment by AIMS in a spin-off venture to commercialise a non-marine application of marine science and technology, would need to be reported to the Minister.  

In summary, the CAC Act places rigorous requirements on the science agencies to provide financial and other reports to the responsible Minister.

2)
Issues connected with financial management associated with commercialisation

Consistent with the devolution of responsibility for ongoing management of science agencies to their Boards under the controls established through the CAC Act, the Bill will make the AIMS Council, directly accountable for more of AIMS’ contract and intellectual property management.

AIMS will be able to enter into contracts up to a level of $1 million without Ministerial approval.  The previous limit of $100,000 was set thirty years ago and is inappropriate, given inflation over the period, the more commercial operating environment of the agency and the more stringent accountability provisions applying to the AIMS Council under the CAC Act. The revised limit will decrease the administrative burden arising from the growing number of activities requiring Ministerial approval.

The science agencies need flexibility to respond to new and emerging issues and challenges in the Australian economy. They also need the capacity to take decisions on research commercialisation that optimise the risk/benefit balance in determining the extent and means by which they should continue to be involved in developing a technology or product.

Section 31 of the ANSTO Act 1987 specifies that ANSTO must have the approval of the Minister before it can enter into a contract involving the payment or receipt by the Organisation of an amount exceeding $5 million.  The Bill will bring the ANSTO Act into line with CSIRO’s enabling legislation, the Science and Industry Research Act 1949. ANSTO will be able to enter into a contract that is more than the threshold of $5 million  set in the ANSTO Act, if a higher amount is prescribed by regulations (a disallowable instrument).

3) Adequacy or otherwise of financial safeguards

The Bill provides for AIMS to borrow from the Commonwealth or elsewhere, but provides significant safeguards on such borrowings, which can only proceed with the approval of, and under terms and conditions approved by, the Finance Minister.  This provision is similar to that in Sections 32 and 33 of the ANSTO Act. CSIRO does not have an express power to borrow.

Legal advice indicates that without AIMS having the power to borrow, any spin-off company in which AIMS holds a significant equity interest will not have this power. This is a significant impediment to commercialisation of AIMS research.  CSIRO, as a much larger organisation than AIMS (AIMS would be comparable in size to some CSIRO Divisions), has been able to fund commercialisation ventures entirely from within its own resources and has, thus, not required this clarification of its power to borrow.

While the participation of AIMS and ANSTO in spin-off companies, like any commercial activity, is not without some risk, it is clear that with good business management and venture capital interest, there are very significant potential benefits from such ventures. 

4)
Appropriateness of certain commercial ventures undertaken by these agencies
The enabling legislation of AIMS and ANSTO provides ample assurance that these organisations will continue to focus on marine and nuclear science and technology respectively.  The Bill reflects the fact that aspects of science and technology that arise in the marine and nuclear context can have applications outside those contexts.  It facilitates the commercialisation of such applications and reduces the risk that they might not be commercialised. 

The Bill is consistent with policy directions supporting research commercialisation established in the late 1980s and early 1990s, with the external earnings policy applied to the research agencies, that were reinforced by the Government’s Innovation Statement, Backing Australia’s Ability.

During debate of the Bill in the House of Representatives, the operation of the Lucas Heights Science and Technology Park (LHSTP) was mentioned as a possibly inappropriate activity for ANSTO.  Section 5 of the ANSTO Act and the Bill itself clearly specify the functions of the organisation, including its research and development functions and the nature of its commercial activities.

The value of the LHSTP was identified more than a decade ago, and was endorsed by the then Minister for Industry, Technology and Commerce, Senator the Hon John Button, who approved expenditure of over $2 million for its establishment and issued an authorisation for the project under Section 5 (1) (a) (iii) of the ANSTO Act.

The LHSTP serves to strengthen specialist technical synergies between ANSTO and companies wishing to use its facilities.  LHSTP tenants are listed in ANSTO’s Annual Report for 2000-2001. 


