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OVERVIEW

Victoria supports genuine initiatives to address the needs of the low paid but submits that the Bill is not a genuine attempt to “protect the low paid”.

Victoria is in a unique situation, being the only state to have referred industrial relations powers to the Commonwealth.  As a result Victoria is the “primary user” of the federal industrial relations system and federal legislative change therefore has an impact on more employees in Victoria than in other states. 

Victoria supports a unitary national approach to industrial relations, however this system must be fair for all employees and employers. The Victorian Government also supports the role of the Australian Industrial Relations Commission (AIRC) as independent umpire. 

The Victorian Government believes that the changes proposed in the Workplace Relations Amendment (Protecting the Low Paid) Bill 2003 (the Bill) represents a fundamental change to the award system, from being one that provides a safety net for all employees, to one that is for the low paid only.

The Victorian Government also submits that: 

· the Bill overly restricts the discretion of the AIRC; 

· in considering adjustments to rates of pay, the AIRC is already required to consider the needs of the low paid, and the impact of pay increases on the level of employment;

· many of the amendments are superfluous as the AIRC already considers the matters proposed by the Bill; 

· as the Federal Government has made no attempt to consult with organisations that represent the interests of the low paid, or of the unemployed, this cannot be viewed as a genuine attempt to help those groups; and

· the Bill should be rejected.

INTRODUCTION

1. The Victorian Government is committed to ensuring a fair, safe and secure workplace for every Victorian worker.  Victoria recognises that some employees have not shared in the growth in wages and improvements in conditions of employment that have flowed from the reforms to the industrial relations system undertaken in the 1980’s and early 1990’s. This has led to the rise of the “working poor”. Victoria supports genuine initiatives to address the needs of the low paid, but submits that this Bill is an attack on the current award system rather than a genuine attempt to address the needs of the low paid.

2. Since the referral of industrial relations powers to the Commonwealth in the Commonwealth Powers (Industrial Relations) Act 1996, industrial relations in Victoria has operated through the Workplace Relations Act 1996 (the Act).
 Victoria is the only state to operate under such an arrangement. This is not to say that all Victorian employees operate under the same industrial relations regime. Employees who are not covered by a federal award or are party to a certified collective or individual agreement are treated differently from other federally regulated employees. These employees are instead covered by Part XV, Schedule 1A of the Act, which specifies only five minimum employment conditions. These conditions can only be changed by legislation (with the exception of minimum rates of pay, which may be adjusted by the Australian Industrial Relations Commission (AIRC). As the Victorian Government stated in its submission to the Committee’s inquiry in the Workplace Relations (Improved Protection for Victorian Workers) Bill 2002: 

Victoria has been left with a two-tier, hybrid system of industrial relations, a system that is neither fair nor adequate.
 

3. As a result of the referral of most of Victoria’s industrial relations powers to the Commonwealth, changes in federal legislation are of particular interest to this state. Unlike other states that have their own industrial relations system, Victorian employers and employees, whether they are covered by an award or not, are subject to the operation of the federal Act, albeit a discrete part of the Act.

4. Victoria is therefore the single biggest user of the Federal industrial relations system. Victoria’s reliance on the Federal industrial relations system will be reinforced with the passage of the Federal Awards (Uniform System) Bill 2003
. The Bill has two principal purposes, being to:

(i) refer to the Commonwealth further industrial relations powers (the common rule power).  This will allow the Commonwealth to legislate to empower the Australian Industrial Relations Commission (AIRC) to apply federal awards as common rule awards in Victoria; and alternatively,

(ii) provide for Federal award conditions to apply to non-award covered Victorian employees following an application to, and decision by, the Victorian Civil and Administrative Tribunal (VCAT).

5. The Victorian Government’s strong preference is that the Federal Government accept the referral of the common rule power. Federal Employment and Workplace Relations Minister, the Hon Tony Abbott MP, has given in-principle agreement to accept the referral of the common rule award power. Implementation of the referral means that any changes to the Act and to the award system as proposed by this Bill will have a significant impact on Victorian employees and employers.

CONSULTATION ON THE BILL

6. The Victorian Government submits that the Commonwealth has failed to properly consult on this Bill. The explanatory memorandum to the Bill indicates that there has been no explicit consultation on the Bill. Reference is made, however, to the views of employer groups expressed during reviews of the federal minimum wage and to an Australian Chamber of Commerce and Industry (ACCI) publication that advocates the change to the award system proposed by the Bill. 

7. Importantly there has been no consultation with groups who might represent the low paid, for example, churches, unions, charities and other community organisations. It is submitted that this fact itself suggests that the Federal Government is not genuine in its stated aim of addressing the needs of the low paid through this Bill.

8. The Victorian Government was not advised of the development of the Bill prior to its introduction in Parliament.  The lack of consultation in relation to this Bill at either the Ministerial or officer level is of great concern to the Victorian Government given that the amendments will have a significant impact on Victorian workers. 

THE PURPOSE OF THE BILL

9. According to the explanatory memorandum, the Bill amends the Act to ensure that adjustments to the award safety net are made giving appropriate recognition to the needs of the low paid, specifically:

When adjusting the award safety net, there is a need for the Australian Industrial Relations Commission (Commission) to give greater emphasis to the needs of the low paid, the employment prospects of the low paid and the unemployed, and the capacity of employers to meet increased labour costs. Under recent decisions of the Commission quite highly paid workers have been able to receive safety net adjustments. This acts as a disincentive to bargaining at the enterprise level. The Bill would amend the objects of the Act to ensure that the primary focus of the award safety net is to address the needs of the low paid. The Bill would also require the Commission to recognise that the primary role of awards is to address the needs of the low paid when the Commission performs functions and exercises powers in relation to awards. In performing functions under Part VI of the WR Act the Commission would be required to have regard to: 

· the needs of the low paid, including their need for employment (a primary consideration); 

· the employment prospects of the unemployed; and 

· the capacity of employers to meet increased labour costs. 

10. The Victorian Government does not support the view that awards should only protect the needs of the low paid. The Act must protect the interests of all employees. The real aim of the Bill, in our opinion, is to fundamentally change how the award system operates. 

11. In his second reading speech on the Act, the then Minister for Industrial Relations the Hon Peter Reith MP said:

The object (of the Act) focuses on giving primary responsibility for industrial relations and agreement-making to employers and employees at the enterprise and workplace levels, with the corresponding role for the award system being to provide a safety net of minimum wages and conditions.
 

12. Mr Reith continued:

…the role of the commission, the scope of awards, and arrangements for their adjustment, need to be consistent with and reinforce the role of awards as a genuine safety net. This is important for the viability of the wage system—to ensure its capacity to provide safety net protection, to encourage agreement-making and to meet overall economic objectives.

13. At no stage did Minister Reith, or any other Members or Senators who contributed to the second reading debate say that awards were intended to be a safety net only for the low paid. The legislation was introduced, debated and passed on the basis that the Act would provide a safety net for all employees who were not able, for whatever reason to negotiate an individual or collective agreement with their employers.

14. Awards are also used as a benchmark to ensure that certified agreements or Australian Workplace Agreements (AWA) do not disadvantage employees. The Commission must not certify a collective agreement if it fails the no disadvantage test (s170LT(1) and LT(2)). Similarly, the Employment Advocate must ensure an AWA passes the no-disadvantage test before it is approved (s170VPB(1)(a)).  Section 170XA(2) states that an agreement disadvantages employees in relation to their terms and conditions of employment if its approval would result in a reduction in the terms and conditions of employment specified in a relevant award.

15. Clearly, refocussing of awards as a safety net for the low paid will also affect workers covered by agreements through the no disadvantage test. This is not addressed in the impact analysis contained in the explanatory memorandum.

16. The Bill therefore represents a watershed in the thinking of the Federal Government. The implication is that all except the low paid will be cut loose from the award safety net system. This will have a significant impact on other award workers who work in places where there is no enterprise agreement. It also ignores the fact that businesses (and in particular small businesses are generally not dissatisfied with the current award system. This is further explained at paragraph 55.

THE BILL IN DETAIL – PROPOSED AMENDMENTS

Principal objects of the Act

17. The Bill amends the principal objects of the current Act at section 3 in a way that is intended to make awards operate as a safety net primarily to address the needs of the low paid.

18. The Victorian Government submits that such an amendment fundamentally changes the way the Act operates, from legislation providing a safety net to all employees to one that protects only a limited group. It should also be noted that the term “low paid” is not defined, either in the current Act, or in the Bill. However, Victoria notes that in recent national wage cases
, including the 2003 case, the Commonwealth has supported pay rises only for employees earning up to the base trades rate (the C10 rate in the Metal Engineering and Associated Industries Award 1998, $542.50 per week, following a $17 increase granted by the AIRC on 6 May 2003
). Perhaps the Commonwealth considers the low paid to be those earning less than $542.50 a week.

Dispute settlement and prevention

19. The Bill will require that the AIRC's functions and powers in relation to making and varying awards are performed and exercised in a way that recognises the primary role of awards as being to address the needs of the low paid.

20. Again, Victoria is of the view that this unreasonably restricts the role of the AIRC, and it is unclear how the AIRC will distinguish between groups of workers according to whether they are low paid or not when arbitrating a dispute.

Functions of the AIRC in preventing and settling disputes

21. The Act at section 88B(2) currently requires the AIRC to take into account a number of factors in establishing and maintaining a fair safety net of wages and conditions. These factors are:

(a) the need to provide fair minimum standards in the context of prevailing community standards;

(b) economic factors, including levels of productivity, inflation and the desire to attain high levels of employment; and

(c) when adjusting the safety net, the needs of the low paid.

22. The Bill amends (c) by adding the further requirement that the AIRC must have as its primary consideration when adjusting the safety net, the needs of the low paid (including their need for employment), the employment prospects of the unemployed, and the capacity of employers to meet increased costs.

23. The Victorian Government submits that at best, the proposed amendment is superfluous, and at worst, serves to perpetuate the low paid as a separate class, warranting “special consideration” by the AIRC. Further, the proposed amendment ignores the needs of middle income earners, many of whom are award reliant.

24. To put this in perspective, the ABS survey on Employee Hours and Earnings indicates that in 2002, 31.6% of Australian full-time adult non-managerial employees earn between $600 and $800 per week. 29.9% of employees who are award reliant earn between 600% and $800.
 Should the Bill pass those employees may not have access to wage increases through minimum wage cases. Many work in industries or workplaces that do not bargain.

25. In its 2002 living wage case decision, the AIRC stated:

As the Commission has indicated in previous decisions, the Act permits us to limit the application of a safety net increase to a particular level should circumstances justify that course. On previous occasions the Commission has decided not to do so. We take the view that in the normal course in reviewing the safety net the Commission should seek to maintain a safety net of fair minimum wages for all award reliant employees, not just those employees classified at or below the C10 level. We are satisfied that a large proportion of award reliant employees are classified above the C10 level.
 

26. The AIRC confirmed this view in its 2003 decision.

Application

27. Paragraph 2 clause 1 of the Bill provides that the amendments apply to any proceedings of the AIRC that had not concluded on or before the day the Act commenced.

28. Had the Bill become law, it would have applied to the 2003 national wage case. Indeed, the Bill was introduced during the conduct of the case after submissions had been filed by the ACTU and the State and Territory Governments, but before the submissions of the Commonwealth and other parties opposing the ACTU claim. 

29. The intended application of the Bill is patently unfair, as it could have meant that the AIRC was forced to take into consideration matters that may not have been addressed by the parties in their submissions and could have delayed proceedings. The Victorian Government also questions the fairness of timing of the introduction of the Bill.

CONSIDERATION OF THE NEEDS OF THE LOW PAID

30. Victoria submits that the AIRC already takes sufficient account of the needs of the low paid, when determining applications for adjusting pay and conditions. The needs of employers are also taken into account. This is best illustrated by the conduct of the 2003 Minimum Wage Case, in which the AIRC considered a claim from the Australian Council of Trade Unions (ACTU) for an increase in minimum award wages of $24.60 a week.

31. In its submission to the AIRC, the Commonwealth made reference to the Bill:

That Bill was introduced into Parliament on 13 February. We acknowledge that the timing of the Commission's decision on the $24.60 claim is likely to precede the passage of that legislation. In this present hearing, the Commonwealth urges the Commission to accept and give greater weight than may have been accorded in the past to what we submit are the primary considerations in adjusting award wage rates. That is, the employment needs of the low paid, the employment prospects of the unemployed, the capacity of employers to meet increased labour costs and the need to have due regard to the effect of safety net increases on the encouragement of agreement making.

Your Honour, we say those are the primary considerations and our assessment of, if you like, the reasons for decision in past safety net reviews suggest to the Commonwealth, and it is only our assessment, that the weight that the Commission may have given to those factors may even not be equivalent to the weight which, from its perspective, the Commonwealth believes is appropriate to be given to those factors.

The relevance of mentioning the Bill is that it attests to the Commonwealth view that the emphasis on such factors has not been fully reflected, at least not to the extent that the Commonwealth considers would have been appropriate in the safety net review decisions to date.

32. In summary, the Commonwealth concedes that the AIRC does take into account the employment needs of the low paid, employer capacity to pay, and the impact on enterprise bargaining. The Commonwealth believes, however, that insufficient weight is attached to these matters. And the evidence for this proposition? The only evidence the Commonwealth provides is the fact that the AIRC has consistently awarded increases in excess of those supported by the Commonwealth.

33. It should be pointed out at this stage that whilst the AIRC has awarded increases in excess of those supported by the Commonwealth, the increases granted have also been significantly less than what the ACTU has sought. A table illustrating this is at Attachment 1.

34. The AIRC gave extensive consideration to the needs of the low paid noting that:

It is generally acknowledged, and we accept, that many low paid employees experience difficulties in making ends meet and are unable to afford what are regarded as necessities by the broader Australian community.
; and
… we are required by ss.88B(2)(b) and 90(b) to have regard to the likely effects of our decision on the level of employment and on the desirability of attaining a high level of employment, and we have done so.

35. Importantly, the AIRC decided to award a tiered increase of $17 in award rates up to and including $731.80 and $15 to those on award rates above that amount arguing that:

…in the current circumstances a tiered increase, which will provide a slightly higher increase for employees at the lower levels, is appropriate. 

36. Interestingly, the AIRC also states that:

…in future cases we would be assisted by material which gives greater content to the expression ‘the needs of the low paid’.

37. In the explanatory memorandum Minister Abbott also acknowledges that the Act already requires the AIRC to consider the needs of the low paid. According to the explanatory memorandum, there is a need for the AIRC to give greater emphasis to the needs of the low paid. No mention is made of the needs of other award reliant employees. It is to be assumed that the Federal Government is of the view that they do not need protection.

CONSIDERATION OF ECONOMIC FACTORS

The impact of increases in minimum wages on employment

38. According to the explanatory memorandum, the Bill will require the AIRC to have regard to the employment prospects of the low paid, when considering adjustments in the minimum wage, and other changes in conditions.  In his second reading speech on the Bill, the Minister for Employment and Workplace Relations the Hon Tony Abbott MP stated:

This bill (sic) is part of the government's continuing effort to protect the employment prospects of the low paid and to reduce the prospect of unemployment for vulnerable low-skilled workers.
 

39. In other words, Minister Abbott is saying that wage rises cost the jobs of low paid employees, and prevent unemployed workers from obtaining employment. The Commonwealth in its submission to the 2003 Minimum Wage Case used similar reasoning.

40. Victoria submits that this argument is simplistic, and the available evidence on the impact of increases in minimum wage rates is equivocal. In considering applications to vary the minimum wage, the AIRC in recent years has heard extensive argument based on overseas research on the impact of such increases. The reality is that overseas research is inconclusive and there is considerable debate among economists as to the relevance of overseas research to Australia. The parties to the wage cases tend to refer to research that best supports their case. It should be noted that there is no Australian empirical research on the impact of minimum wage increases on the economy or employment growth.

41. In its 2002 decision, the AIRC drew the following conclusions in respect to the impact of wage increases on employment:

We accept that, whilst there is no automatic relationship between the two (real wage increases and employment), real wage growth can adversely affect aggregate employment growth. The extent of such effect will depend upon the prevailing economic circumstances and the extent of the real wage movement. The limited addition to aggregate wage cost associated with our decision will not have a significant real wages effect. In the context of strong productivity growth, and in the absence of any factor share imbalances, we think it is unlikely to cause dislocation to labour market outcomes. 

42. In its 2003 decision, the AIRC came to a similar conclusion, in respect to the impact of pay rises for the low paid on employment. It summarised the latest available data as showing:

· relatively strong employment growth over the past year, during which time the $18 award adjustment decided in the May 2002 decision had effect. In the year to February 2003, employment grew by 3.2 per cent overall and 2.5 per cent for full-time employment;


· hours worked for the economy as a whole grew by 1.6 per cent in the year to the December quarter 2002 (0.1 per cent in the market sector);


· in the year to February 2003, female employment grew by 4.4 per cent whilst male employment grew by 2.0 per cent, notwithstanding a significantly greater level of award reliance amongst female workers;


· since May 1996 employment growth in the three most award reliant sectors has significantly exceeded total employment growth of 12.5 per cent. Employment grew 24.7 per cent in health and community services, 19.7 per cent in accommodation, cafes and restaurants, and 14.6 per cent in the retail industry; and


· whilst volatile year to year, over a number of years of safety net adjustments, growth in hours of employment in the most award reliant industries has exceeded growth in hours of employment for the economy as a whole. Between 1997-98 to 2001-02, total employment hours grew by 6.4 per cent, compared with 12.7 per cent in health and community services, 12 per cent in accommodation, cafes and restaurants, and 11.6 per cent in the retail industry.



43. The Commission concluded:

Given the complex range of factors acting on employment, it is not possible to draw specific conclusions as to the impact of safety net adjustments on employment. However, the general assessment of employment data, including a focus on more heavily award reliant sectors, does not disclose any basis to suggest that past safety net adjustments have had significant adverse employment effects;
 and
Taking all of the research into account, it has not been established that moderate increases in the wages of the low paid, of themselves, will diminish aggregate employment outcomes, although some studies suggest that some negative effects might occur for employees receiving the minimum wage.

44. In its decision, the AIRC stressed the careful attention it pays to the employment prospects of the low paid, when it considers applications to increase the minimum rate of pay. It stated:

On this occasion we have decided to give particular weight to the possible effect of our decision on employment levels.

The impact of increases on productivity

45. In the 2003 Minimum Wage Case decision, the AIRC considered the impact of pay increases for low paid workers on productivity and stated:

In our view, there is no necessary association between award coverage, safety net increases and productivity growth. We think the proposition that safety net increases will prevent productivity improvement is not sound. As noted in past decisions, there is material which suggests that sectors characterised by high award reliance, such as the wholesale and retail sector and the hospitality sector, have contributed to the improved productivity growth of the past decade. The UK Low Pay Commission found no significant effect, positive or negative, of the minimum wage on productivity, productivity gains have been made in most low-paying sectors and that some firms had implemented innovative measures to deal with labour cost increases arising from minimum wage adjustments.

Further, we note that if, as the Commonwealth suggests, bargaining is conducive to productivity improvement, the continuing spread of bargaining supports a conclusion that safety net adjustments have not diminished the scope for bargaining and any associated productivity improvement.

In conclusion, the strong productivity growth enjoyed over recent years does not suggest to us that safety net increases awarded since 1997 have been detrimental to aggregate productivity growth. In our view the safety net adjustments awarded will not constrain productivity growth.

The impact of wage increases on enterprise bargaining

46. In his second reading speech on the Bill, Minister Abbott stated:

It is the intention of the Workplace Relations Act 1996 that awards should provide a safety net of fair minimum wages and conditions without discouraging agreement making for award workers above that safety net. The federal workplace relations system is now firmly focused upon the setting of wages and conditions of employment at the enterprise level. Agreement making gives employers and employees the opportunity to increase the productivity and competitiveness of Australian enterprises.…A key part of the principal object of the Workplace Relations Act is that actual wages should, as far as possible, be determined by bargaining at the workplace or enterprise level. A central feature of the legislative framework is the Australian Industrial Relations Commission's role in encouraging bargaining. Decisions of the Commission on the adjustment of rates of pay in awards need to be consistent with and reinforce the safety net role of awards. This is important to ensure genuine safety net standards, to encourage agreement making and to meet overall economic objectives.

47. In its submission to the AIRC in the current national wage case, the Commonwealth pays considerable attention to the supposed negative impact of national wage case pay increases on enterprise bargaining. The Commonwealth asserts that what it terms “excessive” increases in minimum wages act as a deterrent to workplace bargaining. 

48. Victoria makes two comments with respect to this proposition:

· notwithstanding the AIRC granting increases to all award rates of pay every year since the enactment of the Workplace Relations Act 1996, the incidence of enterprise bargaining continues to increase; and

· there are other explanations as to why a large number of employees continue to be award reliant.

49. In its submission to the AIRC in the current national wage case, the Commonwealth concedes that enterprise bargaining continues to spread:

…bargaining is gradually spreading, even in the most award dependent industries. It is gradually spreading…

50. At the same time, the number of award reliant employees is continuing to fall. In the 2002 national wage case decision, the AIRC (citing research by the Australian Bureau of Statistics conducted in 2000) pointed out that only 23% of employees are reliant on awards for their conditions of employment. In 2002 the figure is 21%. Enterprise bargaining has spread to all industries, however the extent of enterprise bargaining is not uniform across industries.

51. Victoria rejects the notion that the failure of some businesses to engage in enterprise bargaining can be entirely attributed to increases in award wages through national wage cases. 

52. In its decision in the 2002 national wage case, the AIRC stated that:

Several of the employer groups and the Commonwealth submitted that to grant the ACTU claim would be a disincentive to the further development of enterprise bargaining. We are conscious that increases in the award safety net have the potential to influence the pace at which bargaining, either formal or informal, is taken up at the enterprise level. We note that material presented by the Commonwealth supports the conclusion that since 1997 the number of employees covered by agreements has shown relatively steady growth. We do not think the adjustment provided for in this decision is likely to prejudice that growth.

53. Enterprise bargaining is much more prevalent amongst larger businesses than amongst small and micro businesses (1-19 employees). Only 6% of small businesses have certified agreements compared to 19% of larger businesses.
 This disparity has nothing to do with the impact of national wage rises. Small business owners lack the resources and expertise that often need to be devoted to the enterprise bargaining process. Small business owners are also less likely to belong to an employer group that can provide that expertise. In particular, a business owner who has one or two employees is unlikely to devote time and money to negotiating and certifying an agreement that will in all probability result in marginal increases in efficiency. The relative cost and returns for a business with 50 employees are of course different.

54. Following the referral of industrial relations powers to the Commonwealth, the Federal Workplace Relations Act 1996 was amended to make it easier for Victorian businesses to obtain federal award coverage. Unlike other states, there is no longer a requirement in Victoria that an alleged dispute extend beyond the State’s borders. Despite this, a significant proportion of workplaces are still subject to Schedule 1A of the Act. In fact, in 2000 it was estimated that over 225,000 employees are solely reliant on Schedule 1A for terms and conditions. 142,000 businesses are covered by Schedule 1A
 Why? The answer probably lies in the fact that Schedule 1A businesses tend to be small businesses, with below average rates of membership of both organised labour and employee associations. This lack of a union presence may also explain why in some industries there is less prevalence of enterprise bargaining than in others.

55. Moreover, evidence suggests support for the award system by business. Of 1988 workplaces surveyed as part of the Australian Workplace Industrial Relations Survey (1995)
, 16% strongly agreed that the award system worked well, 43% agreed, and 23% expressed neither support nor opposition. Only 18% of respondents did not believe the award system worked well. Support for the award system was greatest amongst businesses with less than 20 employees.

56. Again, the spread of enterprise bargaining has nothing to do with national wage case increases. If the Bill is passed, and if it served to curtail the amount of wage rises granted in national wage cases, the most likely result will be that award reliant workers will be even more disadvantaged. There is no evidence that there will be a sudden rush to bargain.

57. Victoria highlights the fact that there is already a significant gap between award rates of pay and rates provided for in enterprise agreements. The results of the ABS Employee Hours and Earnings Survey, conducted in May 2002 indicates that the average weekly earnings of award reliant workers ($419.90) was 44.5% less than that of workers whose pay was set through collective agreements ($755.90).
 It is submitted that these figures are illustrative of the disparity in the pay of award reliant workers and those who benefit from collective and individual bargaining.

58. This gap should already provide a significant incentive for employees to enter into individual or collective agreements. The fact that some employees remain award reliant, despite the fact that their pay is falling further and further behind the pay of those on agreements illustrates that there must be other reasons rather than just a lack of will at play.

59. Importantly, the survey also indicates that female employees are far more likely than male employees to have their pay set by the award only (26.1% compared to 15%). The Federal Government’s proposed changes to the Act will therefore impact more on women.

Employer capacity to pay

60. The Bill will require the AIRC, when adjusting the safety net, to consider the capacity of employers to meet increased labour costs. The Victorian Government submits that this is already a required consideration of the AIRC, and the AIRC has been diligent in meeting this obligation through its consideration of the economy in general and of specific industries. 

61. In the 2003 Minimum Wage case all parties made submissions on the capacity of employers to meet increased wage costs, particularly in the context of the drought. In its decision the AIRC made numerous references to the impact of the drought, and what impact it had on the AIRC’s reasoning.

62. The AIRC has also developed a wage fixing principle on economic incapacity to pay
. The principle allows individual employers to apply for a deferral of, or exemption from a safety net increase or other change in conditions. The principle reads as follows:

Any respondent or group of respondents to an award may apply to, temporarily or otherwise, reduce, postpone and/or phase-in the application of any increase in labour costs determined under this Statement of Principles on the ground of very serious or extreme economic adversity. The merit of such application will be determined in the light of the particular circumstances of each case and any material relating thereto shall be rigorously tested. The impact on employment at the enterprise level of the increase in labour costs is a significant factor to be taken into account in assessing the merit of any application. A party making such an application must make and justify an application pursuant to s107. It will then be a matter for the President to decide whether it should be dealt with by a Full Bench.

Any decision to temporarily reduce or postpone an increase will be subject to a further review, the date of which will be determined by the Commission at the time it decides any application under this Principle.

63. In its 2003 Minimum Wage case decision the AIRC also considered an application by the National Farmers Federation to automatically exempt employers in drought affected areas from paying wage rises. The Commission decided that:

Taking into account the uncertainties of the time and the fact that any increase granted in this case is unlikely to have any immediate impact on the sectors of industry that would be the beneficiaries of the NFF proposal, we consider that a general exclusion at this time is premature. For the present we are of the view that the question of economic incapacity could be dealt with at the time that any increase is sought to be applied against a particular enterprise or particular enterprises.

64. Victoria therefore submits that:

· the AIRC already takes account of employer capacity to meet increased costs, both on a national and sectoral basis; and
· there is already, via the economic incapacity principle, opportunity for employers to argue that they cannot pay increases.
THE ROLE OF THE AIRC

65. Since 1996, the jurisdiction of the AIRC in preventing and settling industrial disputes has been gradually diminished. This is consistent with the philosophy expressed by Minister Reith in his second reading speech on the Workplace Relations Bill 1996 when he said:

The bill (sic) rejects the highly paternalistic presumption…that employees are not only incapable of protecting their own interests, but even of understanding them, without the compulsory involvement of unions and industrial tribunals. 

66. The Bill is another attempt to limit the discretion of the AIRC. However, Victoria stresses that this is not being done in a way that somehow facilitates the objects of the Act as set out in section 4. 

67. Victoria further submits that there are serious problems with the way the Act is currently operating, and these were highlighted in the proceedings and finding of the Cole Royal Commission into the Building and Construction Industries. In response, Victoria has developed a ten-point plan for reforming the Act (see Attachment 2), point 3 of which advocates removing the limits on the matters which the AIRC may deal with. More specifically with respect to this point the plan recommends:

3.11 
In order to enable the AIRC to effectively prevent and settle disputes, its powers should be fully restored to pre-1996 levels when there were no limitations on the subject matter of awards or of the subject matter on which the Commission could arbitrate. 

3.12
Restoring the AIRC’s powers in this manner would also ensure that the award safety net, a vital protection for low-paid workers, is both fair and effective. 

Victoria opposes further attempts to curtail the discretion of the Commission. 

68. CONCLUSION 

69. Victoria submits that the Bill represents a fundamental change to the award system, from being one that provides a safety net for all employees, to one that is for the low paid only. The Bill was drafted in the absence of any consultation with groups representing the interest of low paid employees and cannot be considered a genuine attempt to “protect the low paid”.

70. The Victorian Government also submits that the Bill overly restricts the discretion of the AIRC. 

71. The amendments to the Act are superfluous and the AIRC currently considers the matters that the Bill would require it to consider, and it did so in the 2003 Minimum Wage case decision.

72. The Victorian Government believes that the Bill should be rejected.

Attachment 1

Comparison of National Wage Outcomes 1997-2002

	Year
	ACTU claim
	Federal Government position


	Amount awarded by AIRC



	1997
	$20 per week
	$8 increase in rates up to C10 ($441.20 pw)


	$10 for all award rates

	1998
	$20.60
	$8 increase in rates up to C10 ($451.20 pw)
	$14 for rates up to $550

$12 for rates $550-$700

$10 for rates over $700



	1999
	$26.60 pw up to $527.80

5% for rates over $527.80
	$8 increase in rates up to C10 ($463.20 pw)
	$12 for rates up to $510

$10 for rates over $510



	2000
	$24 pw up to $537.80

4.5% for rates over $537.80


	$8 increase in rates up to C10 ($475.20 pw)
	$15 for all award rates

	2001
	$28 pw up to $490.20

5.7% for rates over $490.20
	$10 increase in rates up to C10 ($490.20 pw)
	$13 for rates up to $492.20

$15 for rates $490.20-$590

$17 for rates over $590



	2002
	$25 pw
	$10 increase in rates up to C10 ($507.20 pw)


	$18 for all rates


Attachment 2

BUILDING BETTER WORKPLACES TOGETHER

CHANGES REQUIRED 

TO THE WORKPLACE RELATIONS ACT 1996

TO DELIVER 

BETTER INDUSTRIAL RELATIONS OUTCOMES 

SUMMARY OF CHANGES REQUIRED

1.
Powers to make “good faith” bargaining orders.

1.1 The Australian Industrial Relations Commission (AIRC) annual reports point to an increasing level of disputation and legal argument over the enterprise bargaining scheme.  The current bargaining scheme encourages parties to take a combative, fight to the death approach to bargaining.  This climate is not conducive to co-operative workplace relationships and actively hinders the capacity of the AIRC to ensure that the parties participate effectively in achieving fair and balanced outcomes in the workplace.  

1.2 This defect in the AIRC’s powers should be remedied by the AIRC having specific powers to make ‘good faith’ bargaining orders. 

1.3 The Industrial Relations Act 1988 established a Bargaining Division empowered to facilitate by conciliation, the making of an agreement.  The Act empowered the Commission to make orders for the purposes of:

· ensuring that the parties negotiating an agreement did so in good faith;

· promoting the efficient conduct of negotiations for an agreement; and

· otherwise facilitating the making of an agreement.

The powers of the Bargaining Division related to agreements made for the purposes of settling or preventing an industrial dispute. 

1.4 
The Workplace Relations and Other Legislation Amendment Act 1996, which amended the IR Act to create the WR Act repealed the Bargaining Division of the AIRC. The result being that the AIRC is not able to facilitate bargaining by ensuring that parties negotiate in good faith.  

1.5
The effect of Commonwealth Government’s legislation has been that the AIRC is almost powerless to stop employees or the employer engage in industrial conflict.  This often leads to a stalemate in negotiations, entrenching an acrimonious relationship between the parties and inhibiting conclusion of a successful agreement. 

1.6 
The Commonwealth Government’s Workplace Relations Amendment (Genuine Bargaining) Act 2002 came into effect on 7 February 2003.  The Act amended the WR Act to empower AIRC to terminate bargaining periods, prevent the initiation of bargaining periods, or to attach conditions to a bargaining period, where the parties are not genuinely trying to reach an agreement.  

1.7
The amendments in relation to genuine bargaining provide the AIRC with powers that are primarily reactive.  Rather than empowering the AIRC to intervene and facilitate the negotiation of an agreement in good faith, the AIRC can only respond by terminating the bargaining period and placing conditions on future bargaining periods.  These powers do not facilitate the making of an agreement.

1.8
A number of jurisdictions have “good faith” bargaining provisions. 

1.9
The New Zealand Employment Relations Act 2000 (the NZ Act) is premised on the notion of good faith in the employment relationship.  The NZ Act provides that the parties to the employment relationship must deal with each other in good faith, without doing anything directly or indirectly to mislead or deceive each other.

1.10
Under the NZ Act, the duty of good faith applies to the initiation of bargaining, the bargaining of a collective agreement, matters arising under an agreement in force and consultation over changes to the business, including contracting out work and redundancy.

1.11
In Australia, the Queensland Industrial Relations Act 1999 includes provisions that parties negotiating agreements must do so in good faith.

Proposal for reform 

1.12 
Good faith bargaining provisions must be inserted into WR Act.  The provisions should empower the AIRC to consider good faith bargaining orders upon application by the parties to enterprise negotiations.  

1.13 
Such orders could include requirements on either or both parties regarding a process for the conduct of negotiations ie meeting times, conduct during meetings and requirements regarding the substantive issues being negotiated ie responses being made to specific issues etc.

1.14 
The inclusion of good faith provisions will allow the AIRC to play a constructive role in the negotiating process rather than being called on only to deal with the end result of unsuccessful negotiations - industrial disputation.  

1.15 
The inclusion of such powers in the Act will add to the credibility and status of the AIRC as an effective independent umpire in the bargaining process.

2.
Increased capacity and resources for the AIRC to resolve 
disputes on its own motion.

2.1 
The AIRC has had a long history of being an independent umpire assisting in the resolution and prevention of industrial disputes.  However, this historic role has been curtailed by changes to the WR Act.

2.2 In 2002, the AIRC heard 556 agreement related disputes and 2564 general disputes, 54 applications to terminate bargaining periods and 414 applications for an order relating to industrial action.  

2.3 Section 91 of the WR Act sets out the AIRC's current dispute resolution powers: 

In dealing with an industrial dispute, the Commission shall, where it appears practicable and appropriate, encourage the parties to agree on procedures for preventing and settling, by discussion and agreement, further disputes between the parties or any of them, with a view to the agreed procedures being included in an award.
2.4
Section 91 substantially limits the capacity of the Commission to effectively deal with the causes of industrial disputation. This means that, where negotiations have broken down, parties often resort to destructive industrial action to advance their claims. 

2.5
The Commission should have increased powers to intervene in a dispute, through conciliation assist parties to resolve the dispute and, in extreme cases, have powers to arbitrate to resolve issues on which agreement can not be reached.

2.6
In today’s global economy there is no place for an archaic industrial relations regime, which does not provide a mechanism for the effective resolution of industrial disputes. Industrial action promoted by the WR Act is a disincentive to investment.

2.7
Instead of increasing the resources of the AIRC to resolve disputes the Federal Government has presided over a reduction in the number of Commissioners.  Between 1996 and 2001 the number of AIRC Commissioners and Deputy Presidents decreased from 55, to 40.  Current membership stands at 51.  The AIRC President has publicly commented that, while the numbers in 2002 were an improvement on the previously declining numbers, they were still significantly below the numbers of the mid-1990s. 

Proposal for reform

2.8 
The WR Act must be amended to provide the AIRC with the power to arbitrate disputes in extreme cases where negotiation and conciliation by the Commission has been exhausted.

2.9 In addition, the AIRC should be fully resourced to enable Commission members to respond in a timely fashion to industrial disputes in order to assist in the resolution of disputes.

3.
Remove limits on the subjects the AIRC can consider.

3.1 The AIRC’s power to resolve industrial disputes has been reduced by amendments to the WR Act.

3.2 Specifically, powers to deal with an industrial dispute by arbitration, and to prevent or settle an industrial dispute by making an award have been reduced by limiting the definition of ‘industrial dispute’ to 20 allowable matters.  (Attachment 1 details the allowable award matters). 

3.3 
As a consequence, the Act removed the AIRC’s power to resolve disputes involving the following matters:

· consultation on workplace change or redundancy;

· unfair dismissal;

· occupational health and safety;

· blood donors leave; and

· emergency services leave.

3.4 These are matters that were commonly dealt with in pre-1996 awards. 

3.5 In addition, the Federal Government has introduced Bills attempting to further reduce the power of the AIRC. These include the Workplace Relations Legislation (More Jobs Better Pay) Amendment Bill 1999 and the Workplace Relations Amendment (Award Simplification) Bill 2002. 

3.6 The Workplace Relations Amendment (Award Simplification) Bill 2002, which has not progressed beyond its second reading, prevents the AIRC from making an award containing the following matters:

· long service leave;

· jury duty;

· notice of termination of employment;

· skills based career paths; 

· bonuses;

· training and education matters such as participation in training activities, leave for training or study purposes and fees (except in relation to leave and allowances for trainees and apprentices); 

· accident make up pay; 

· union picnic days;

· quotas on particular types of employment;

· employment records;

· dispute settling procedures that do not allow for freedom of choice in representation; and 

· maximum or minimum hours of work for regular part-time employees.

3.7
In addition, the Bill curtails the power of AIRC in relation to:

· cultural leave; 

· allowances;

· redundancy pay; and

· public holidays.

3.8 
These changes are part of a concerted campaign to reduce the AIRC’s capacity to resolve disputes. Attachment 2 lists all of the Federal Government Bills currently before the Federal Parliament that seek to amend the WR Act.

3.9
Reducing the effectiveness and operation of the AIRC by deliberately and arbitrarily limiting its capacity to assist in the resolution of disputes leads to unnecessary frustration and potential industrial action.

Proposal for reform 

3.10 
Restricting the power of the AIRC has limited the effective and timely settlement of disputes. A strong and independent umpire needs to be able to deal with all of the complex elements of the employment relationship if it is to effectively deal with the root causes of industrial disputation.  

3.11 
In order to enable the AIRC to effectively prevent and settle disputes, its powers should be fully restored to pre-1996 levels when there were no limitations on the subject matter of awards or of the subject matter on which the Commission could arbitrate. 

3.12
Restoring the AIRC’s powers in this manner would also ensure that the award safety net, a vital protection for low-paid workers, is both fair and effective. 

4.  
Amend the WR Act to require that all enterprise agreements provide for effective dispute resolution mechanisms, which allow the AIRC to arbitrate disputes.

4.1 Under the WR Act enterprise agreements, like awards, are made in settlement of a dispute. The Act assumes that, once an agreement is certified, all matters in dispute between the parties have been resolved, and that no new issues will arise for the life of the agreement. 

4.2 The approach of the WR Act is contrary to the reality that from time to time disputes will arise during the life of an agreement. These disputes may go to how the agreement is interpreted or implemented, or relate to new matters not covered by the agreement. Prior to the expiry of an agreement there may also be disputes in relation to the content of the next agreement. 

4.3 The Act requires that a certified agreement must contain a very limited dispute settlement clause. 
 The dispute settlement clause need only be about matters arising under the agreement and need not involve a role for the AIRC. The agreement may provide for the civil courts to resolve disputes, which may impose an unfair cost burden on employees. In fact, the procedure need not even involve an independent third party.

4.4 The former Commonwealth Industrial Relations Act 1988 provided a role for the AIRC. Section 170MH provided that an agreement could, if the Commission so approved, empower the Commission to settle a dispute over the application of the agreement or appoint a board of reference for the purpose of settling such disputes.

4.5 Whilst the Act does not mandate a role for the AIRC, a number of existing awards do provide dispute settlement clauses which incorporate a role for the Commission. For example, the Metal, Engineering and Associated Industries Award 1998 recognises the constructive role the AIRC can play as both an independent third party and a cost-free jurisdiction in helping to settle disputes. Clause 3.2.1 of the Award outlines the procedure to be followed when disputes arise. In part it states:

3.2.1(c)
If the matter remains unresolved, the employer may refer it to a more senior level of management or to a more senior national officer within the employer organisation. The employee may invite a more senior union official to be involved in the discussions. In the event there is no agreement to refer the matter to a more senior level or it is agreed that such a reference would not resolve the matter the parties shall jointly or individually refer the matter to the AIRC for assistance in resolving the matter.

Proposal for reform

4.6 
An important reform, is a requirement that an agreement contain a dispute settlement procedure, which provides, ultimately, for either party to refer a dispute to the AIRC for conciliation, and in appropriate circumstances, arbitration.

4.7 
Further, the AIRC should have jurisdiction over all industrial disputes, not just those arising under the agreement.

4.8 
In such circumstances, a dispute that cannot be resolved at the enterprise level would be referred by either the employer or employee (or their representative) to the AIRC for conciliation, and if necessary, final arbitration. This is a cost and time efficient manner of resolving disputes, and is consistent with the objects of the Act.

5. Amend the WR Act to provide a legal framework for site agreements.

5.1
The objectives of the WR Act provide that the Act is to provide a framework for cooperative workplace relations by enabling employers and employees to choose the most appropriate form of agreement for their particular circumstances. 

5.2 Site, or project agreements, are not adequately provided for by the Act, but may be the preferred form of agreement between the Principal of a project (the client), and a contractor and subcontractors on a building and construction site. In the building industry, many clients and builders regard a project agreement as a key tool in ensuring a project is managed from start to finish in an effective and consistent manner.

5.3
Site or project agreements contain the terms and conditions of employees working on the site and are effective particularly on large construction sites where hundreds of employees, often employed by 20 or more employers, are working on the one site. There are good reasons, particularly in relation to health and safety, to have the one agreement applying on the site. 

5.4 Reasons given by employers in the building industry for supporting site agreements include:

· The nature of work on building projects is not like that in a stand-alone factory, office or workplace. 

· Many different trades and professions become involved at different times during the project. 

· Work is often complex and overlapping. 

· Coordination of contractor and subcontractor presence on a work site is paramount.

· Differing working arrangements can be a cause of conflict on a project. This may not be conducive to good working relationships between head contractors, subcontractors and the client. 

· A project agreement can introduce measures that minimise disruptions.

· A project agreement can allow working arrangements to be tailored to the individual requirements of the construction program.

5.5
Unions often support site agreements to ensure equitable treatment of employees doing the same work but employed by different contractors.

5.6
Bringing site agreements clearly within the purview of the AIRC and the Act would enable the relationship between a project agreement and individual enterprise agreements to be clear.

5.7 It would also enable the AIRC to ensure that the preference of stakeholders is identified and addressed and ensure issues pertinent to the project or site are identified in advance and are able to be managed sensibly. 

5.8
Project agreements are sanctioned by the Commonwealth’s National Code of Practice for the Construction Industry, but only for major contracts. The approach adopted by the Victorian Government in its Code of Practice is consistent with the national code. 

5.9
The Victorian Code provides that project agreements incorporating site-wide payments, conditions or benefits may be negotiated where the strategy has been authorised by the Principal. This approach links benefits in a project agreement to productivity measures in time and/or cost saving performance. NSW has a similar approach.

Proposal for reform

5.10 The absence of site agreements can lead to confusion and disputation where different subcontractors have different arrangements operating on the same construction site. The WR Act should be amended to provide for site agreements where a site agreement suits the needs of the parties and the project. 

5.11
The legislative proposal change should include a clearly articulated process under which stakeholders to a project – the principal, unions, contractors, subcontractors, suppliers, consultants and other parties – would be subject to agreed industrial relations arrangements.  

6.
Amend the WR Act to provide for industry wide bargaining where parties seek it.

6.1 
Industry wide agreements are negotiated by employers and unions and are a common sense approach to negotiating terms and conditions that should apply across the building industry. Under the WR Act, enterprise level bargaining and agreement making is promoted at the expense of industry agreements.  This disadvantages industry parties who seek to make industry wide agreements. 

6.2 There are many reasons why industry groups – both employers and unions – may seek industry wide bargaining including:

· achievement of common wage increases for workers in the same industry;

· adoption of standard working conditions and safety mechanisms in workplaces in the same industry;

· adoption of consistent and agreed custom and practice which is generally followed in the same industry; and

· ensuring that the same conditions and standards are maintained across the different projects across which employees may work.

6.3 
Industry wide bargaining may set the framework for common outcomes in an industry but provide for detailed working arrangements to vary from workplace to workplace to meet the needs of individual enterprises.

6.4 
The Victorian Building Industry Agreement is an example of an industry wide agreement. It has specific coverage, is endorsed by the industry, both employers and unions, and includes industry wide provisions, which are consistent from site to site. It is a working document, and provides certainty for employers and security for employees.

Proposal for reform

6.5 
The WR Act should be amended to provide the AIRC power to certify industry wide bargaining where the parties seek it and where the Commission is satisfied that an industry wide approach is justified. 

7.
Minimum terms and conditions for subcontractors.

7.1 
There are approximately 182,000 persons employed in the Victorian building and construction industry. While no accurate figures are available as to how many of these persons are contractors or subcontractors, there are estimated to be around 20,000. 

7.2 The Productivity Commission’s staff research paper on self-employed contractors in Australia notes that:

Self-employed contracting is common in the construction industry, although considerably more so in housing than commercial construction. A range of characteristics of the industry contribute to the use of contract labour.

The production process comprises a diverse range of tasks (for example, excavation, scaffolding, concrete laying and painting) that require very different skill sets and occur at different points in the process. In addition, completion of the tasks and quality is often easily monitored. Many workers are only required at one point in a project. Production therefore tends to be carried out by a collection of subcontractors under the supervision of a head contractor or builder.

Demand for housing and commercial buildings is highly sensitive to the economic cycle. The industry contains many small firms that are vulnerable to fluctuations in activity. In addition, competition among these firms can be very strong. These factors contribute to an uncertain demand environment for many producers and encourage the use of contract labour. Small establishment costs for contracts (often only transport and tools) contribute to the supply of contract labour.

Fluctuations in employment mean workers enter from other industries during periods of high labour demand. They are ‘less committed to employment security, unionism and the maintenance of industry standards than core workers. They are more susceptible to offers of contract work’ (Underhill, 1991, 121). High turnover associated with the cessation of subcontractors’ contracts at the completion of a project means that ‘building workers tend to place a higher value on short-term remuneration’ and therefore opt for contract employment (Underhill, 1991, p122).

7.3 
In 2000 the Victorian Government established an independent taskforce to review the operation of the Victorian industrial relations system with particular reference to the effect of the referral in 1996 of some of Victoria’s industrial relations powers to the Commonwealth.

7.4 
The Industrial Relations Taskforce looked at the growing phenomena of “dependent” contractors. The Taskforce found that:

· between 1989 and 1995 over 34% of workplaces surveyed 
 had contracted out some of their services; 

· during the same period the proportion of workplaces using agency workers increased from 14% to 21%;

· approximately 11% of the labour force is self employed; and

· out of that 11%, 38% are treated as dependent contractors.

7.5 
A number of tests have been established to help determine whether a person is an employee or an independent contractor. The Taskforce, however, referred to the growing group of persons it termed dependent contractors who, whilst self-employed, are dependent on a regular employer for work. It is hard to distinguish this group from ordinary wage and salary earners and there is often a significant imbalance in bargaining power between the so-called contractor and the principle contractor.

7.6 
The Queensland Industrial Relations Act 1999 allows the State Commission to deem contractors to be employees and the Commission has power to declare void a contract where the contract provides inferior terms and conditions to those of employees. 

7.7 
The WR Act contains limited protection for independent contractors. For example, the contract review power under the Act is much more limited than the power that exists under the Queensland Act. Significantly, the WR Act excludes contracts involving work for domestic purposes and the power to review contracts is vested in the Federal Court, not the user-friendly AIRC.

7.8 
The Cole Royal Commission has accepted that there is a growing use of dependent contractors in the building and construction industry, and an associated lack of protection for these workers. 

Proposal for reform 

7.9 
The WR Act should be amended to allow the AIRC to exercise contract review powers in relation to contractors similar to those exercised by the Queensland Industrial Relations Commission.

7.10 
The Commission should have the power to: 

· declare a class of persons to be employees, where is was more appropriate that they be classed as employees, and provided that the employee’s concerned income did not exceed $71,200 per annum; 

· hear a grievance from a person engaged to perform work under a contract for services; and

· declare void a contract it determined was unfair, in part or in whole, or to vary that contract. A contract could be declared unfair if it provided for payment to the contractor that is less than what they would have been entitled to had they performed the work under an award of the Commission.

8. Provide effective enforcement of awards and agreements made under the WR Act by increasing the powers of the Industrial Inspectorate to:

· Enforce vigorously the application of awards and agreements and other legal instruments.

· Conduct information campaigns on employer and employee rights and responsibilities.

8.1 
Limitations on the Commonwealth’s Industrial Inspectorate are impacting adversely on Victorian employees and employers.

8.2 
There is virtually no information available to Victorian employers and employees on workplace issues.  

8.3 
In Victoria the federal Department conducted just 2 targeted education campaigns over the last financial year. In its NSW and ACT Commonwealth areas, 7 were conducted. A greater number of underpayment claims were lodged in Victoria compared to the rest of the Commonwealth's jurisdiction (3241 in Victoria versus 3187 in rest of Australia - Benchmarking Report 2001-2002).  As most of these were substantiated, there is obviously a significant need within Victoria for targeted education campaigns.

8.4 
There is also a lack of enforcement of award conditions. 

8.5 
Access to the federal Department for regional Victoria is severely restricted. Aside from the head office in Melbourne there are only 2 other sub offices, one in Geelong and the other in Bendigo.  Other States have regional areas and extensive state-wide services.  The level of service provision by the Federal Government in Victoria can only be described as abysmal.

8.6
For Victorian employees covered by Federal awards, the Office of Workplace Services undertakes very few prosecutions. “We go to prosecution on a very small number of claims. The policy has been unchanged for quite some time, and we will continue to apply that current policy in the future” (M. Jasprizza giving evidence to the Senate Committee on Employment, Workplace Relations, and Education 12 February 2003). In Victoria during the last financial year there were just 2 prosecutions.  

8.7 The Federal Government will not prosecute an employer for breach of Schedule 1A, citing its lack of jurisdiction over Schedule 1A prosecutions. This interpretation is not shared by other bodies and the Federal Government has been unwilling to test it in court.  This means effectively, that the rule of law does not apply to one third of Victorian employees as the federal Government refuses to pursue prosecutions of employers who may be underpaying Victorian employees.  

8.8
The lack of services offered by the Federal Government has led to the establishment of the Workplace Information unit within Industrial Relations Victoria. The unit provides information and educational services to Schedule 1A employers and employees. What it can’t do, however, is exercise any of the inspectorial or prosecution powers, which are the responsibility of the Federal Government.

Proposal for reform

8.9 
An immediate and comprehensive review of the resources and operation of the Commonwealth inspectorate to ensure that employees receive the appropriate wages and conditions. In the unusual circumstances where employers are not paying the appropriate wages the issues should be pursued by the inspectorate. This may require the initiation of legal proceedings.

9.
Establish a building and construction consultative committee under the auspices of the AIRC. Provide for the AIRC to promote and facilitate research, and publish papers, on best international bargaining and dispute resolution practice and procedures to increase productivity and competitiveness and to disseminate findings through forums, and discussion.

9.1
The WR Act provides a mechanism for the AIRC to take a lead role in seeking to improve efficiency and competitiveness in an industry. 

9.2 
At a State level the Victorian Government has created a Building and Construction Industry Consultative Council (BICC) to encourage a cooperative approach to a better building and construction industry.

9.3 
The objective of the BICC is to promote an environment that will stimulate building activity and jobs growth in Victoria. It is made up of representatives of the building industry unions, employer associations, construction companies, key government agencies, and the Minister for Industrial Relations. 

9.4 
A national consultative mechanism under the auspices of the AIRC would assist in building a cooperative approach to industrial relations in the building and construction industry at a national level.

9.5 
Such a body could promote the discussion of wide-ranging reform issues as a way of encouraging the adoption of measures to improve the efficiency and competitiveness of the industry. 

9.6 
This would promote dialogue between the parties, encourage and promote a better building and construction industry through the transfer of ideas, and improve interstate cooperation through a national approach.

9.7 
The industrial relations climate in an industry is linked to its economic climate. Evidence of a cooperative approach to creating a better industry will be an important marker for investors. This is evident in Victoria, where days lost to industrial disputes in the construction industry are down by 50% over the last three years, and building approvals continue at record highs - $13.8 billion in 2002.

Proposals for reform

9.8 The WR Act already provides a suitable mechanism for the establishment of an industry consultative council for the building and construction industry.

9.9
Section 133 of the WR Act 1996 provides that the AIRC must encourage and facilitate the establishment and effective operation of consultative councils for particular industries. The Act provides that the AIRC must encourage the participants to use the council to develop measures to improve efficiency and competitiveness and to address barriers to workplace reform in the industry.

9.10
The role of the council would be broad ranging, and not be involved in industrial dispute resolution. As a starting point, the focus of such a council should be on research about the bargaining processes and dispute resolution practice and procedure in the industry. This would assist industry in the development of strategies to increase productivity and competitiveness and at the same time providing security of employment to employees. The work of the council would be disseminated through research papers, forums, seminars and the like. 

9.11
The AIRC, as a respected independent industrial umpire, is the appropriate body to coordinate this work. It is best placed to work towards that objective of the Act to provide a framework for cooperative workplace relations, which promote the economic prosperity and welfare of the Australian people. 

9.12
Having the nation’s most active construction industry, Victoria would take an active part in this council, and link the work of the national council to the work of the BICC.

10. 
To provide fair conditions of employment for Victorian building employees not covered by federal awards or enterprise agreements by providing for common rule award coverage for these employees.

10.1 
Victoria remains the only state or territory in Australia that does not provide standard minimum award conditions of employment to low paid workers. Victoria abolished its State award system and comprehensive protections in 1992.  Federal legislation has regulated Victorian industrial relations since 1996. 

10.2 
Victoria has tried to work constructively with the Federal Government to bring about fair changes for those workplaces without federal award coverage. These workplaces were effectively abandoned from access to fair and reasonable employment conditions, by regulation through Part 15/Schedule1A the WR Act.

10.3 
The Victorian Government believes that Federal award conditions should apply as a minimum to all Victorian workers. All Victorians should have the federal award safety net. As it is, Victorian workers under the WR Act  (Schedule 1A) have the worst working conditions in Australia under federal law.

10.4 
Victoria wants a fully functioning and fair uniform industrial relations system. After all, that was the reason given by the Commonwealth when it accepted Victoria’s industrial relations referral in the mid-1990s.

10.5 
The Inter-Governmental Agreement between the Commonwealth and Victoria of 30 May 1997 states that:

The aim of the Governments was to reduce duplication and complexity of the regulatory systems and facilitate access by employers and employees to a single flexible industrial relations system.

10.6 
Over half of all Victorian workplaces employ Schedule 1A Victorian workers, according to the report of the Industrial Relations Taskforce. Hence, one industrial law, operating in the one State, regulates the one workforce in two ways – one being treated in a markedly different and unfair manner.

10.7
In 2000, the Industrial Relations Taskforce estimated that approximately 12.5% of Schedule 1A workplaces were in the construction industry. 63.6% of construction industry workplaces were covered by Schedule 1A. Nearly 42,000 construction industry employees were covered by Schedule 1A, 7.5% of the total Schedule 1A workforce.

10.8 For business, a true unitary system removes unfairness and confusion in the current system. Two businesses working next to each other have to compete with one having to pay higher employment terms and conditions than the other. Many employers object to participating in an industrial system that encourages a “race to the bottom” on wages and conditions. These are in essence unfair competition principles.

10.9 Major employer groups like the Australian Industry Group, the Victorian Automobile Chamber of Commerce, the Master Builders Association and the Housing Industry Association and others, support the Victorian Government’s aim of creating a unitary system applying Federal Award standards to all Victorian employees. 

10.10 
Victoria seeks a uniform industrial relations system.  This is best achieved by having a fair national system. Victoria will legislate to give powers to the Commonwealth to expedite this outcome. But this requires agreement by the Commonwealth to implement. The Commonwealth has been less than forthcoming in its approach. Equally it has been reluctant to legislate fully with powers that had previously been referred to establish minimum terms and conditions of employment.

10.11 
The Commonwealth’s approach has been to further restrict the subject matter of awards. Currently there are twenty allowable award matters. Under Schedule 1A only five minimum conditions exist under Schedule 1A of the WR Act. Terms and conditions accepted as the norm in Australia and the rest of the Victorian workforce do not operate for Schedule 1A employees. For example:

· additional payments for working extended or unsocial hours, overtime or public holidays do not exist;

· no entitlement to be paid for hours worked in excess of 38 per week;

· sick leave entitlements are far below the normal award standards;

· no personal and carer’s leave or bereavement leave;

· no redundancy payment provisions exist;

· access to the dispute settling arrangements of the AIRC is not mandated; and

· except for national wage increases by the AIRC there is no mechanism (other than legislation) to ensure these minimal conditions are lifted or become relevant with the rest of the Australian award workforce.

Proposal for reform 

10.12 
A true unitary system can only exist if all employers and employees are subject to the same rules, under the WR Act. 

10.13
The Industrial Relations Taskforce identified the construction industry as one of the four sectors dominant in Schedule 1A coverage and noted that while:


“…all of Victoria operates under federal industrial law…there are two completely different systems that operate…described as a dual system of industrial relations for Victoria.”

10.14 
These failings must be remedied. The AIRC being given the power by the Commonwealth to make common rule awards in Victoria would remove the clear failures and unfairness of the current dual industrial relations system that applies in Victoria.

ATTACHMENT 1

Allowable Award Matters

Under section 89A (2) of the Workplace Relations Act 1996 the following matters are considered to be allowable award matters:

· classification of employees and skill based career paths;

· ordinary time hours of work and the times within which they are performed, rest breaks, notice periods and variations to working hours;

· rates of pay generally (such as hourly rates and annual salaries), rates of pay for juniors, trainees or apprentices, and rates of pay for employees under the supported wage system;

· piece rates, tallies and bonuses;

· annual leave and leave loadings;

· long service leave;

· personal-carer’s leave, including sick leave, family leave, bereavement leave, compassionate leave, cultural leave and other like forms of leave;

· parental leave, including maternity and adoption leave;

· public holidays;

· allowances;

· loadings for working overtime or for casual or for shift work;

· penalty rates;

· redundancy pay;

· notice of termination;

· stand down provisions;

· dispute settling procedures;

· jury service;

· type of employment, such as full time employment, casual employment, regular part-time employment and shift work;

· superannuation;

· pay and conditions for outworkers, but only to the extent necessary to ensure that their overall pay and conditions of employment are fair and reasonable in comparison with the pay and conditions of employees who perform the same kind of work at an employer’s business or commercial premises.

The AIRC is also limited to making minimum rates awards (ie. it cannot make paid rates awards). Furthermore, the AIRC cannot make or vary an award to limit the number of particular types of employees (eg. casuals) that an employer can employ, or to set maximum or minimum hours of work for regular part time employees.

� Victoria retains responsibility for long service leave (the Long Service Leave Act 1992) public holidays, apprentices and occupational health and safety.


� Government of Victoria: Submission to the Senate Employment Workplace Relations and Education Legislation Committee Inquiry into the Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2002, 4 November 2002 p3.
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